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INTRODUCTION 


By  AUBREY  TEALDI 
Professor  of  Landscape  Design,  Umversity  of  Michigan. 

Gty  Planning  in  its  broad  modern  sense  is  a  very  recent 
development  in  America.  Less  tlian  three  decades  have  passed 
wnce  ihe  first  conscious  effort  was  made  to  prepare  a  compre- 
hensive plan  for  the  improvement,  embellishment  and  future 
development  of  a  large  city.  However,  only  within  the  present 
century  has  the  movement  become  at  all  general.  During  this 
time  many  cities,  both  large  and  small,  in  every  section  of  the 
coimtry  have  grappled  with  the  problem  of  their  economic, 
h^'gienic  and  •'esthetic  development. 

At  first  the  movement  in  civic  improvement  was  mainly 
confined  to  the  idea  of  the  City  Beautiful  so  that  the  plans 
and  reports  dealt  mostly  with  parks,  civic  centers  and  other 
specialized  features  that  made  their  appeal  through  that  idea, 
each  one  excellent  in  its  way,  but  fulfilling  only  a  narrow 
purpose  too  often  totally  unrelated  to  the  city  as  a  whole.  It 
was  not  till  later  that  the  less  showy  but  fundamental  questions 
such  as  transportation,  water  supply,  sewerage  systems,  etc., 
were  taken  into  consideration  as  essential  parts  of  civic 
improvement.  Kven  then  the  reports  too  often  illustrated  and 
placed  great  emphasis  upon  city  embellishment  and  improve- 
ment in  other  countries  without  making  due  allowance  for  the 
local  conditions  and  specially  for  the  legal  status  of  city 
planning  in  those  countries. 

In  general  it  may  be  said  that  in  the  earlier  planning  reports 
the  legal  side  of  city  planning  was  given  little  or  no  considera- 
tion. The  result  was  a  failure,  either  wholly  or  in  part,  to 
accomplish  their  purpose.  This  failure  was  easily  traceable 
to  ihe  lack  of  legal  foimdation  for  carrying  out  the  plans 
rcconunemled  in  the  reports.    The  need  of  a  sound  legal  basis 
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for  city  planning  in  tbc;.tfcked  States  soon  became  apparent 
In  fact  it  did  not-seeni  an  exaggeration  to  say  that  the  most 
important  pro£es£i{>h  in  connection  with  city  planning  was  the 
law,  and  tKat  the  lawyer,  at  least  for  the  time  being,  was  the 
one  mo9(' fundamentally  concerned  with  its  progress.  While  it 
t«  evident  that  city  planning  cannot  be  a  one-man's  concern,  and 
•. ♦' .'.tltat  for  the  best  accomplishment  it  must  be  the  result  of  the 
■•,  •  united  efforts  of  the  lawyer,  the  engineer,  the  landscape 
designer,  the  architect*  the  economist  and  otiiers,  it  is  still  true 
today  that  in  most  cases  without  the  efforts  of  the  lawyer  the 
others  would  tie  helpless.  And  it  will  coutinue  to  be  true  until 
such  time  as  that  S(jund  legal  basis  has  become  an  accomplished 
fact. 

Cit)'  planning  as  a  science  and  as  an  art  has  been  taught 
for  some  time  at  more  than  one  American  University,  but  gen- 
erally until  quite  recently  the  legal  side  of  the  question  has 
not  been  given  the  prominence  that  is  essential.  It  was  this 
consideration  that  in  X915  suggested  a  course  of  lectures  on 
city  planning  law  in  connection  with  the  instruction  in  city 
platming  at  the  University  of  Michigan,  where  one  of  the  aims 
was  to  spread  a  knowledge  of  the  elements  of  the  subject  more 
widely  rather  than  confine  it  to  the  students  of  any  one  depart- 
ment. 

With  this  end  in  view  Mr.  Frank  B.  Williams  of  the  New 
York  Bar  was  invited  to  deliver  a  scries  of  lectures  at  this 
institution.  Mr.  Williams  was  particularly  well  qualified  to 
act  as  leader  in  this  pioneering  movement.  As  a  student  of 
city  planning  law  his  experience  had  been  wide.  He  bad 
founded  and  was  Chairman  of  the  City  Ptaxming  Committee 
of  the  City  Qub  of  New  York,  he  was  director  of  the 
Municipal  Art  Society  of  New  York,  Member  of  the  General 
Commiicee  of  the  National  Conference  on  City  Planning,  had 
been  sent  abroad  by  the  City  of  New  York  in  IQ13.  and  again 
in  IQI4.  to  investigate  and  report  on  building  rcgidation  and 
zoning,  and  had  drafted  the  New  York  City  Planning  Law  of 
1913.     Mr   Williami  '  the  tit  was  ap- 

poinled  non-resident  Li......   .    m  City ...^    ..^w  in  the 

\i  of  LandAcapc  De«ign .  the  lectures  were  delivered 
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in  the  spring  of  1916.  These  lectures  were  the  first  attempt 
Id  prescttt  the  subject  of  City  Planning  Law  as  an  entity. 
Their  immediate  result  was  a  much  clearer  understanding 
among  the  different  colleges  and  departments  of  the  University 
of  the  dose  interrelation  of  all  the  professions  concerned  in 
the  development  of  urban  and  rural  planning.  The  fact  that 
Mr,  Williams  was  invited  to  repeat  his  course  of  lectures  at 
a  number  of  other  Universities  was  prcKif  that  the  interest  in 
the  subject  was  by  no  means  confined  to  this  institution. 

In  introducing  his  subject  Mr.  Williams  said :  *'A  free 
country  is  of  necessity  a  country  regulated  by  law.  Rules,  to 
do  justice,  must  be  not  only  inherently  equitable  but  also  cer- 
tain, the  same  for  all,  known  in  advance  to  all  who  desire 
knowledge  of  them.  A  government  conducted  under  known 
mandates  is  a  government  of  law:  any  other  administration 
may  be  benevolent  but  it  cannot  be  just  or  free.  Nor  can  the 
great  nations  of  today  be  cither  intelligent  or  progressive  in 
the  conduct  of  their  affairs  unless  directed  in  accordance  with 
laws  founded  upon  experience.  An  essential  of  justice  and 
wisdom,  however,  is  adaptation  to  things  as  they  are, — a  fact 
^,v  -1.  :.  'Tfxluces  into  the  law  an  element  of  change  without 
*i  L,Tess  is  impossible. 

"in  free  countries  like  ours  one  of  the  most  important  facts 
m  any  public  undertaking  is  the  existing  law  with  relation  to 
it.  No  public  enterprise  in  the  United  States  can  be  accom- 
plished or  even  actually  begun,  except  by  methods  sanctioned  by 
the  law  as  it  exists  at  the  time  in  the  jurisdiction  where  that 
enterprise  is  proposed.  A  failure  lo  know  and  appreciate  this 
fact,  especially  in  new  fields  of  endeavor  like  City  Planning,  is 
nrn  i'         Tnmoncst  causes  of  failure  of  our  officials  and 

pi:         .  1   citizens  to  obtain   practical   results.     Scarcely 

less  of  an  obstacle  to  ultimate  success  is  the  failure  to  appreci- 
ate the  possibility  of  changing  the  existing  law  for  the  better. 
All  too  often  the  so-called  practical  man  in  a  given  city  or 
state  seems  to  regard  the  law  as  it  is  in  that  jurisdiction  at  the 
time  as  a  fixed  fact,  and  its  inadequacy  as  an  insurmountable 
barrier  to  the  enterprise  he  wishes  to  ttndertake  for  the  com- 
mon good.     To  dispel  this  illusion,  a  knowledge  of  the  law 
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and  practice  with  relation  to  similar  undertakings  e1sewheT« 
in  sufficient  accuracy  of  detail  to  ensure  constructive  change 
based  upon  approved  modem  practice,  is  necessary. 

"It  is  as  an  aid  to  the  citizen  and  the  administrator  who 
sees  that  to  planned  achievement  in  public  enterprises  a  com- 
prehensive, accurate  knowledge  of  planning  law  is  essential, 
that  these  lectures  have  been  prepared." 

The  lectures  form  the  nucleus  of  the  present  book,  in  which 
the  progress  of  the  past  six  years  has  been  recorded  and  the 
subject  has  been  brought  up  to  date.*  Wherever  City  Planning 
is  practised  or  studied  this  work  should  be  an  indispensable 
reference  and  guide  both  for  the  professional  and  for  the  lay- 
man, and  as  such  it  should  be  a  powerful  influence  in  the  neces- 
sary widespread  education  in  all  matters  pertaining  to  civic 
improvement. 

City  Planning  is  a  vital  question;  there  is  no  human 
endeavor  that  is  not  intimately  affected  by  it.  Its  success  in 
the  United  States,  more  than  upon  any  other  factor,  depends 
upon  the  intelligent  development  of  public  opinion.  It  is  evi- 
dently more  and  more  necessary  to  educate  not  only  those  who 
are  directly  concerned  with  the  work,  but  the  legislative  bodies 
who  can  do  so  much  to  forward  or  retard  its  progress,  and 
above  all  the  American  citizen  who  is  in  the  end  the  controller 
of  his  own  destinies. 

Aubrey  Tealdi 

University  of  Michigao. 
lath  January,  1923. 

*As  evidence  of  this  progress  may  be  mentioned  Mr.  Williams's 
Report  OH  Legal  Methods  of  Carrying  Out  the  Changes  Proposed  in  the 
City  Plan  for  Bridyepi^rt,  which  accompanies  Mr.  John  Nolen's  Report 
of  1916,  and  Akron  and  Its  Planning  Law  also  by  Mr.  Williams  in  con- 
nection with  Mr.  NoIcn*s  Report  of  1919  for  that  city. 
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By  RICHARD  T.  ELY 

The  purpose  of  this  editorial  preface  is  not  to  praise  the 
present  work  by  Mr.  Frank  B.  Williams.  If,  as  I  believe, 
it  is  pace-setting  and  path-breaking,  it  needs  no  words  of  mine 
to  assign  it  its  proper  place.  "Good  wine  needs  no  bush."  My 
purpose  is  rather  to  explain  the  position  that  this  book  occu- 
pies with  respect  to  related  books  also  published,  or  to  be  pub- 
lished, under  the  auspices  of  the  Institute  for  Research  in 
Land  Economics. 

As  the  idea  of  Land  Economics  is  a  new  one,  the  very 
phrase  itself  having  come  into  use  only  within  a  few  years.  I 
venture  to  give  definitions  of  Land  Economics  and  Land 
Policies,  with  a  few  words  of  explanation  : — 

Land  Economics  is  that  division  of  economics,  theoretical  and 
applied,  which  is  concerned  with  land  as  an  economic  concept  and 
with  the  economic  relations  which  grow  out  of  land  as  property. 

As  science,  land  economics  seeks  the  tnith  for  its  own  sake.  It 
aims  to  understand  present  facts  pertaining  to  land  ownership  in  all 
their  human  relationships,  to  explain  their  development  in  the  past, 
and  to  discover  present  tendencies  of  growth.  As  an  art,  it  aims  to 
frame  constructive  land  policies  for  particular  places  and  times. 

A  land  policy  takes  as  a  starting  point  the  existing  situation  with 
respect  to  the  land,  land  as  here  used  being  equivalent  to  all  the 
natural  resources  of  the  country.  It  examines  the  processes  of  evolu- 
tion by  which  the  existing  situation  has  been  reached  and  proceeds 
to  develop  a  conscious  program  of  social  control  with  respect  to  the 
acquisition,  ownership,  conservation  and  uses  of  the  land  of  the 
country  and  also  with  respect  to  the  human  relations  arising  out  of 
use  and  ownership. 

Books  have  been  published  on  many  of  the  topics  which 
fall  within  the  scope  of  Land  Economics,  but  they  have  ap- 
peared to  lack  close  relationship  with  one  another.  This  con- 
cept of  Land  Economics  places  these  works  in  their  proper 
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relations  to  each  other  and  gives  them  a  unity  which,  it  is 
believed,  will  be  helpful  scientifically  and  practically. 

It  will  give  a  still  clearer  idea  of  the  field  if  I  mention  the 
books  already  published  by  The  Macmillan  Company  and  also 
others  for  which  plans  have  been  made,  which  belong  to  this 
general  field.    The  list  of  those  already  published  is  as  follows : 

Agricultural  Economics — H.  C.  Taylor 

Marketing  of  Farm  Products — ^Theodore  Macklin 

The  Marketing  of  Whole  Milk— H.  E.  Erdman 

The  Law  of  City  Planning  and  Zoning — Frank  B.  Williams 

The  list  of  those  planned  is  as  follows,  the  names  of  authors 
being  omitted  where  definite  arrangements  have  not  as  yet 
been  completed: 

Economics  of  Forest  Land — Henry  S.  Graves 

Outlines  of  Land  Economics — Richard  T.  Ely 

The  Taxation  of  Land— Richard  T.  Ely 

Economics  of  Marketing 

Economics  of  Mineral  Land 

Irrigation  Institutions — Elwood  Mead 

Rural  Sociology — G.  J.  Galpin 

Land  Utilization 

Range  and  Ranch  Land 

History  of  Federal  Land  Policies— B.  H.  Hibbard 

Land  Valuation 

Urban  Land  Policies — Richard  T.  Ely  and  M.  G.  Glaeser 

Introduction  to  Agricultural  Economics — ^L.  C.  Gray 

Economics  of  Water  Resources 

The  Ownership  and  Tenancy  of  Agricultural  Land — B.  H.  Hib- 
bard and  G.  S.  Wehrwein 

The  Marketing  of  Manufactured  Products 

The  Single  Tax— F.  B.  Garver 

The  Real  Estate  Business  as  a  Profession — R.  T.  Ely  tod  asso- 
ciates 

Land  and  Credit 

Farm  Organization 

Agricultural  Cooperation 

Farm  Bookkeeping 

Special  Assessments 

Land  Problems  of  Planning 

Frontier  Finance  in  the  United  States 

Land  Values  in  the  Cotton  States 

Land  Values  in  the  Grain  States 
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On  reading  this  list  it  wilt  he  observed  that  the  books  in- 
cluded arc  all  economic  in  character  and  that  they  all  relate 
to  the  lasd.  The  two  works  on  A^icultural  Economics  deal 
irh  the  economic  aspects  of  agriculture  and  are  tlius  distin- 
guished from  books  on  technical  agriculture.  The  same  holds 
true  widi  regard  to  the  book  on  the  Economics  of  Forest  Land. 
The  unity  is  found  in  the  idea  of  property  in  land. 

It  is  hoped  that  the  present  work  will  very  greatly  broaden 
out  the  interest  in  the  subjects  which  fall  within  our  field. 
^Students  of  Uie  ccoticmiics  of  land  problems  have  loo  generally 
failed  to  appreciate  the  fact  that  land  planning*  t>oih  urban 
[and  agricultural,  is  absolutely  essential  to  their  solution.  On 
ihe  other  hand,  city  planners  have  too  generally  failed  to 
appreciate  that  fundamentally  their  work  must  be  based  upon 
,ecofK>mks.  Land  Economics,  then,  as  a  concept  opens  up  a 
^large  practical  arxl  scientific  fieUl. 

There  is  a  great  need  for  investigation  in  Land  Economics. 
^Ve  arc  face  to  face  with  the  gravest  economic  problems  aris- 
ing out  of  landed  property — problems  that  lie  at  the  very 
foundation  of  our  economic  life;  and  when  we  turn  to  economic 
treatises  we  find  little  to  help  us  in  their  solution. 

Thougluful  men  of  affairs  must  realize  the  significance 
of  landed  property  and  all  the  arrangements  that  are  connected 
with  it  as  soon  as  these  facts  are  called  seriously  to  their  at- 
tention. Some  of  them  already  show  an  appreciation  of  what 
land  questions  mean  for  the  future  of  civilization.  Especially 
Mgnificant  is  the  following  quotation  from  the  late  James  J. 
Hill,  whose  greatness  and  experience  in  developing  a  vast 
inland  empire  cntide  his  words  to  careful  consideration : 
"Land  without  p<:»pulation  is  a  wilderness  and  population  witli- 
lout  land  is  a  mob.  The  United  States  has  many  social,  po- 
litical, and  economic  questions — some  old,  some  new — to  settle 
in  the  near  future;  hut  none  so  fundamental  as  the  true  rela- 
tion of  the  Lind  to  the  national  life.** 

This  relationship  of  the  land  to  the  national  life  is  a  ques- 
tior  '  -  r'Crty  when  we  reach  its  heart,  and  all  investigations 
lof  .  ^lerns  which  do  not  find  their  center  in  tlie  institu- 

tion ol  pfx^pcrty  must  l>e  superficial  and  unsatisfactory,  leading 
to  no  permanent  solutions. 
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THE  LAW  OF  CITY 
PLANNING  AND  ZONING 

PART  I 
GENERAL   PRINCIPLES 

CHAPTER  I 

SCOPE 

— '  Definition  of  City  Planning. — City  or  town  planning* 
i^  '  lidancc  of  the  physical  development  of  communities  in 
i:..  _;._.;uncnt  of  unity  in  their  construction.  Wherever  in  any 
locality  a  sufficient  concentration  of  population  has  occurred 
'(■ale  complexity,  here  will  be  found  a  network  of  interests. 

.^h  seeking  its  expression  in  the  physical  life  of  that  locality; 

id  it  is  the  task  of  city  planning,  either  by  prevention  or  by 
cure,  to  bring  these  interests  into  harmony,  in  the  unity  of  that 
locality.*' 

'  In  EtiffUnd,  where  the  word  "town"  mcann  any  collection  of  building 
Ktfwcrcr  Ursr,  tlic  science  is  c;illcd  town  planninR;  while  in  the  United 
Statf-.  wli'-rr  the  1ar;.^rr  aggregations  arc  generally  referred  to  as  cities, 
t^  riing  is  the  one  gcmTalljr  employed.     The  phrase 

iiion  use  in  Canad^i  and  Massachusetts. 
Ihc    LNtcnt    lu    ^shich    city   planning   should   go    into   detail,    is   gov* 
(d    larecly    hy    pruotiral    cnnsi<lr rations       The    "Introductory    State- 
•     '       ^       rican  City   Planning   Institute,  based   upon  the  report 
•  tf   which   Frederick  Law  Olmsted,   Esrj.,   was  chair* 
ubjcct : 

.•  ,  ,  .  is  wmccmcd  with  the  territory  occupied  or  to 
community  and   with  prospective  physical  alterations 
•\   the  objeclf   upon  it,  in  sn   far  as  such  alterations 
r  I  lied  ^^r  influenced  by  concerted  action  in  the  inivrest 

of  «ht!  Cijatiiiuiiiiv    .lA   1   «•  I  i.il   unit. 

'S  ^^   pro»i>rctivc  i^li>  steal  alteration  is  so  small,  so  locftliicd.  Of  M> 
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Planning  Small  Places. — In  this  country  the  planning  of 
localities  is  usually  referred  to  as  "city"  planning.     This  is  no 
doubt  due  to  the  fact  that  until  recently  all  our  planning  legis- 
lation, recognized  as  such,  applied  only  to  cities,  and  interest  SH 
planning  was  confined  almost  exclusively  to  large  cities.     V^ 

ipccialized  in  technique  w  to  be  excluded  merely  for  that  reason  from 
the  scope  of  city  planning,  provided  it  can  wisely  and  effectively  be 
controlled    in   the   commuii   interest.  .  .  . 

"5    In  theory  there  are  no   limitations  to  the  extent  of  coordinati 
desirable  among  the  diverse  planning  activities  which  shape  the  physi  _ 
growth  of  a  community  or  to  the  desirability  of  estimating  future  cott- 
tingencies  and  taking  account  of  them  in  planning;  but  practically  there 
arc  decided  limitations   upon  the  amount  of  time  and  effort   which 
be   withdrawn    fpjni    the    vital    business    of   gelling    things   done    for 
sake  of  study  and  of  planninK  what  to  do  and  how  best  to  do  it 

"a.  The  so-called  'practical  man'  is  apt  to  underestimate  the  value 
far-sighted,    deliberate    and    well-coordinated    planning:     while    the 
called  'theorist'  is  apt  (o  overestimate  the  extent  to  which  such  plannt; 
can  profitably  be  carried  and  to  underestimate   its  cost  in  delays  and 
dissipation  of   energy  which   might   be   producing  more   immediate  prac 
tical    results.      The    well-balanocd    city    planner,    along    with    his    broad 
grasp   of    underlying   theories,    recognizes   that    practical    results   year    in 
and  year  out  arc  the  final  test,  nml  shapes  his  work  accordingly. 

"b.  It  is  important  therefore  to  apply  sound,  clear,  penetrating  com- 
mon tense  to  the  problem  of  how  for  it  xvill  pay  to  go  with  investiga- 
tions and  planning,  under  any  given  conditions,  before  proceeding  to 
the  execution  of  plans. 

"6.  Tlie  clasKs  of  specific  planning  problems  which  are  roost  dii- 
tinctively  matters  of  city  plnnning  are: 

"a.  Those  which  lie  so  much  outside  of   the  fields  effectively  covr 
by  existing    specialised    planning    agencies   that    the   community   is   lik 
to    suffer    from   their    noglect.      Such    specialised    fields    include,   for   ex 
ample,  sewcraffe,  water-supply,  parks  and  rapid  transit. 

"b.  Those  in  which  a  cloj^c  coordtnaiion  of  planning  in  separate  fie 
of  technical  work  is  tikrly  lo  secure  advuuLagcs  conimcnsuratc  with 
effort  of  ohtatnin^  such  OfM.rdtn.itifKi 

'V.  Those  in   which  tlic  permanent   interests  o(   a  community   ittSti 
the    framing   of    plan*    for    specific    impr^iwmcnt*    in   Hich    a    manner   as 
to  meet  not  merely  the  immediate  objects  of  the  improvements  but  also 
the  contingencies  of   a   remoter   future  or  community  needs  which  arc 
only  indirectly  conn»H:ted   wfth   ihni«r  objects, 

"7    Merely  to     ^    '  ^f   (he  al  * 

in   the  course  of  i«   city    \>] 

•orl.     But  c" 

Icms,    long    ' 

ered    under   t...  -.    '.-■.    - 

ol   the  larger  so> ' 

•'o    J"'*  -i*  li*  '   ^i^'f  oi  manv  tec 

nlcal  sf- 
for  tnT" 


tely 
ex- 

f 


hraiMiiuM.r ■  V    lit) 
yeaivicx  aod  of 


lO     ■  -pf  r.li  \i   \-       "I      in  "n  i\ 

*t>ility  to  meet  the  costs/* 
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SCOPE  $ 

Germany  the  planning  provisions  apply  both  to  small  and  to 
Urge  places  and  planning  is  carried  on  in  both.  In  this  coun- 
try, too,  in  several  of  our  states  planning  laws  for  towns  and 
villages  have  recently  been  passed,  of  which,  however,  little  use 
has  as  yet  been  made. 

It  is  essential  that  every  locality  in  which  any  degree  of 
concentration  has  occurred  or  may  be  expected  should  be 
regulated  in  its  growth;  the  smaller  the  place  the  greater  being 
the  opportunity  of  planning.  For  this  reason  it  has  been  sug- 
gested that  a  name  be  selected  for  the  science  which  would  not 
by  implication  exclude  the  guidance  of  the  growth  of  the  small 
locality.  Probably  as  good  a  name  for  this  purpose  as  any 
rould  be  'Community  planning,"  if  indeed  it  is  really  worth 
while  to  attempt  to  supersede  the  expressions  now  in  general 
tise. 

Planning  for  the  Community  to  Come. — In  the  United 
States  we  are  apt  to  think  only  of  the  planning  of  communities 
already  in  existence,  and  in  practice  we  rarely  attempt  to  guide 
tbeir  growth  until  they  have  already  attained  a  considerable 
siie.  This  is  a  grave  mistake.  For  good  or  for  ill,  as  soon  as 
two  roads  of  a  given  width  cross  at  a  given  place  and  angle, 
and  a  building  starts  at  the  intersection,  important  features  of 
the  future  community,  its  life  and  growth,  have  been  carelessly, 
perhaps,  but  in  all  probability  irrevocably  fixed.  The  British 
planning  acts  of  1909  and  1919,  and  the  statutes  in  many  other 
parts  of  the  British  Empire  modeled  on  them,  provide  for 
the  planning  not  only  of  "aiiy  land  which  is  in  course  of 
development"  but  of  land  which  "appears  likely  to  be  used  for 
building  purposes."  This  clause  has  fortunately  received  a 
broad  interpretation  in  England,  and  land  there  has  been 
planned  under  it  which  will  not,  in  all  probability,  be  built  on 
for  fifty  or  a  hundred  years.  Nevertheless,  for  much  of  Eng- 
land the  provision  comes  too  late.  In  Canada  and  otiier  parts 
of  the  Empire,  under  similar  provisions,  more  may  still  be 
done;  but  nowhere  does  it  assure  all  that  is  necessary,  and  the 
attempt  is  constantly  being  made  by  statutory  amendment  and 
improved  practice,  to  plan  future  building  land  earlier  and 
more  generally. 
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Regional  Plftiining. — Of  late  much  has  been  written  and 
•omrthing  (kmc.  in  the  way  of  the  survey  of  the  needs  and 
rraourceft  of  regions  much  larger  than  a  single  city  or  town. 
Thin  idea  has  now  spread  to  city  planning.  In  planning,  as  in 
otitcr  ficldiii  the  unit  varies  with  the  purposes  and  scc^  of  the 
undertaking:  for  some  purposes  the  city,  for  others  a  district 
of  which  the  city  is  the  focus,  a  larger  district  embracing  many 
cities,  or  even  the  state,  the  nation  or  the  continent  itself,  being 
chonen.  The  ot>ject  of  the  regional  plan,  as  in  all  planning,  is  to 
bring  about  as  efficient  and  unified  a  physical  development  of 
the  unit  as  (xissible.  A  regional  plan  sup{dements,  rather  than 
tttpf^hints.  the  plans  of  the  individual  communities  in  the  region 
wkcteil 

City  Planning  Distinguiahed  from  City  Coosbruction. — 
City  i^nnning.  as  its  name  indicates,  deals  with  the  planning 
of  cmnmunities  rather  than  with  their  construction.  The  im- 
portance before  doing  the  work  of  making  the  plan  and  follow- 
ing it  except  as  deliberately  varied  or  supplemented,  is  more 
or  less  stelf-eviilent,  and  will  be  shown  more  fully  later.  Cer* 
tain  i^iasrs  of  the  law  and  practice  of  dty  constnictioQ,  how- 
ever, are  9i>  ckvrly  related  to  the  planning  of  that  construction 
that  thf)"  sKoukI  be  ci^nsidered  in  connection  «-ith  it,  and  are* 
tlierefore.  t«>  be  regarded  as  a  part  ot  dty  planning,  to  be  taken 
«l%  in  treatises  \>n  that  subject,  sudi  as  this. 

Scope  of  City  IHanning. — Since  the  purpose  ot  dtr  pfan- 
ning  i$  the  attainment  of  unity  in  dty  constructioa.  it  iodudcs 
IM  only  the  pl&nntQg  of  dke  communitT  as  a  whoue  bosi  of 
any  j^iction  cr  ^letail  v>t  ic  vxwed  as  a  pan  of  the  cadmy. 
Itiw^  the  kvatkxt  ot  a  fortL  and  of  its  trarrsverse  drives^  wafts» 
f^- ,  in  their  rM:i»  to  the  theff^;N^.ianr  svsess  of  dae  dsf, 
an^)  the  Jctenxumdea  of  the  gcnetal  charvcier  os  ^t  puk  «s 
a  purt  ot  the  cnetrr  rocrcatkn  sv$»en  o:  die  c::y,  jjv  nsc- 
tioMS  ^'  dty  fttMonK^  o^  j«s  this  o:  luhi£9L3pe  asefcaeu-Lae; 

4h^v»  a»i  «;aiSct^  <Ac  ae«  bbiock  c£  '■■n,7ft-infr  arciaMcs; 
fnK"  «%Kh  t^r  c«r  fkm^  cmmsc  a5cc^  t.>  jr^  w-acbcnc  rak 
JtM>,Ji>cjag  enwyt  awii  ^sn^ay  »  *aa.f  r-n^  xs  iioif^  ico^ks 
(«w«a£  i^x'edmiCkm     Sonahr^t.  a  jcdaeme  .>^  aaan 
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■wcrs,  their  controlling  grades,  capacities  and  points  of  out- 
II,  as  related  to  street  locations,  etc..  is  a  matter  of  city  plan- 
\g  QO  le&s  than  of  sanitary  engineering;  the  detailed  design 
}i  these  sewers  and  the  design  of  local  laterals,  etc.,  is  an 
cant  matter  of  sanitary  engineering  but  of  minor  con- 
city  planning. 
tilding    Regulation   and    Zoning. — City    planning   is 
sometimes    thought    of   as   the    planning   only    of    the   pub- 
lic featureii  of  a  city,   such  as   its  streets,   parks  and   pub- 
buildings.    Most  of  the  land  within  tlie  limits  of  a  modern 
ity,  however,  is  privately  owned  and  used;  aiid  if  the  entire 
ity  is  to  be  planned,  the  development  of  this  land  must  also 
^ided.     For  tJic  most  part  city  land  in  private  use  is  em- 
yytd  or  dcstine<i  for  employinent  as  the  site  of  buildings. 
nost   invariably  the  construction  of   buildings  in  cities   is 
}vcmed  by  a  voluminous  and  detailed  building  code,  most  of 
ich  consists  of  rules  with  regard  to  stresses  and  strains,  the 
lice  of  nuierials  for  fire  proof  and  serai-fire  proof  buildings, 
tninimiun  width  of  stairs,  plumbing,  heigin  of  rooms,  etc 
-    ::  science  in  itself,  into  which  city  planning  cannot  go 
a  either  to  building  construction  or  to  city  planning. 
can  deal,  however,  with  tltose  aspects  of  building  which 
xtly  affect  the  use  of  other  properties,  such  as  the 
.1  area  of  structures  and  their  general  use,  especially 
icn  these  rules  vary  in  different  i>arts  of  a  city,  thus  estab- 
liag  districts  each  to  some  extent  with  a  character  of  its 


Housing  and  City  Planning. — Of  the  buildings  of  the 
modcr  '  rected  for  all  the  many  purposes  for  whicli  build- 
.  are  needed,  residences  are  by  far  tlie  most  nu- 
In  the  construction  of  these  buildings,  city  plaiming 
rcgtilate  the  more  general  aspects,  but  cannot  go  into  detail. 
tbff  good  of  tx^tii,  housing  and  city  planning  as  sciences 
Id  remain  distinct.  Nevertheless,  the  difficulty  of  tl)c 
problem,  and  the  importance  of  planning  in  its  solu- 
I,  has  often  resulted  in  legislation  dealing  with  both  sub- 
jects within  the  limits  of  tlie  same  law. 

Other  Phases  of  City  Planning. — Recent  city  planning 
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literature  abounds  in  pleas  for  planning  activities  variously 
called  rural  or  country,  metropolitan,  county,  state,  national, 
interstate  and  international,  planning.  These  expressions  have 
never  as  yet  been  clearly  defined  or  distinguished,  and  are  often 
used  by  different  writers  with  different  meanings.  On  analysis 
they  will,  it  is  believed,  be  found  to  signify:  fl)  planning  of 

irritory  of  a  particular  character;  or  (2)  planning  within  the 
[limits  of  a  particular  governmental  unit ;  or  (3)  planning  under 

le  jurisdiction  of  a  particular  governmental  unit ;  or  (4)  more 
than  one  of  these  activities. 

Rural  Planning;  Country  Planning. — Rural  planning 
may  have  one  or  more  of  the  following  interpretations:  (i) 
planning  of  territory,  rural  in  character,  for  farming  and  sirai- 
Jar  rural  uses.  Important  as  this  is  for  national  life,  obviously 
it  is  not  city  planning;  {2)  planning  for  urban  use  of  those 
parts  of  a  district,  prevailingly  rural  in  character,  which  are,  or 
are  likely  to  be,  built  up  with  any  degree  of  concentration,  such 
as  present  or  prospective  villages  and  smaller  and  more  amor- 
phous aggregations.  Such  planning  comes  within  the  scope 
of  city  planning  as  defined  and  discussed  in  thi«;  work;  (3) 
planning  in  territory,  rural  in  character,  of  roads,  parks,  drain- 
age systems,  etc.  In  so  far  as  such  roads  and  other  features  are 
entirely  for  rural  use.  this  is  not  city  planning;  in  other  cases 
it  may  properly  be  regarded  as  within  the  scoi)e  of  city  or 
regional  planning  and  is  so  treated  in  this  work;  (4)  planning 
within  the  limits  of.  or  under  the  authority  of,  a  non-urban 
local  governmental  unit.  The  territory  may  be  urban  or  rural 
in  character.  Tliis  expression  is  used  in  this  sense,  at  times,  in 
England  and  Canada,  but  not  in  the  United  States. 

Countrv  planning  has  the  same  meaning  as  rural  planning, 
(I),  (2)  ^d  (3). 

There  is  a  growing  tendency  to  treat  as  an  entity  the  various 
pV"  -  f  njra!  or  country  planning,  both  those  which  may 
b  .cred  as  city  planning  and  those  which  cannot  be  so 

considered.    This  tendency  is  the  result  of  the  recognition  of 

the  fact  that  both  rural  and  cit)*  planning  ar~  of  ihe 

more  inclusive  task  of  community  organiMtion.  1  which 

no  sharp  line  can  be  drawn. 
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Metropolitan   Planning. — Metropolitan   planning   is   the 

ining  with  a  view  to  the  conservation  both  of  their  diverse 

of  their  common  interests,  of  a  city  or  group  of  cities  and 
the  outside  territory  within  its  sphere  of  more  immediate  influ- 
ence. In  the  accomplishment  of  this  result,  it  is  the  division  of 
this  district  by  jurisdictional  lines  that  creates  the  administra- 
tive difficulty.  In  a  number  of  foreign  countries,  in  cases 
where  the  district  is  entirely  within  the  limits  of  a  larger  hical 
government,  this  government  is  given  the  necessary'  jurisdic- 
tion; and  where  the  national  or  the  state  government  has  as- 
sumed super\'ision  over  local  planning,  it  has  often  undertaken 
this  task.  In  this  country,  as  a  partial  solution  of  this  problem, 
anmnber  of  states  have  given  the  city  a  limited  planning  juris- 
diction outside  its  legal  boundaries;  and  as  a  more  complete 
sol"**  •  -n  one  case,  have  created  an  inclusive  planning  author- 
ity, :  jurisdiction  in  other  matters  to  tlic  various  local 

loniies.  Where  the  Unes  dividing  the  city  or  district  are 
incial  or  state,  or  are  national,  the  administrative  problem 
is  stilt  more  difficult.  These  questions  will  be  taken  up  here- 
after. 

All  metropolitan  planning  is  a  species  of  regional  planning, 
a  proper  distinction  between  the  two  being  perhaps  that  metro- 
politan planning  concerns  itself  with  the  more  distinctively 
urban  problems,  and  regional  planning  to  a  greater  extent  with 
the  development,  conservation,  and  utilization  of  natural  re- 
sources. 

County  Planning, — County  planning  may  have  one  or 
RM)re  of  the  following  meanings :  ( i )  the  city  planning  under 
count)'  authority  or  otherwise  of  the  more  populous  parts  of 
thr-  ■    ;   (2)   the  regional  planning  of   the  county  or  of 

soil  ^  main  features,  such  as  principal  roads,  parks,  drain- 

age systems,  etc.;  (3)  the  administrative  supervision  of  local 
plannttig  in  the  county. 

State  Planning. — State  planning  may  have  one  or  more 
•f  the  following  meanings:  (i)  the  planning  by  the  state  of 
icapttal  city,  or  such  parts  or  features  of  it  as  are  within  the 

:t  planning  jurisdiction  of  the  state  government;  (2)  the 
eodperation  of  the  state  with  the  city  and  other  local  authorities 
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in  the  planning^  of  the  state  capital  and  the  neighboring  terri- 
tory; (3)  the  administration  and  supervision  by  the  state  of^ 
planning  by  local  autliority;  (4)  the  direct  planning  of  K 
ties  by  the  stale;  (5)  tlie  promulgation  and  enforcement  of 
certain  planning  rules  applicable  throughout  the  state  in  all 
cases  or  in  all  cases  of  the  same  class  or  character,  as  for  in- 
stance minimum  requirements  as  to  the  space  to  be  left  around 
the  dwellings,  to  be  found  in  state  housing  and  tenement  house 
laws;  (6)  the  regional  planning  of  tlie  state.  Such  planning 
may  be  (a)  the  more  or  less  complete  regional  planning  of 
certain  portions  of  the  state,  or  of  all  the  territory  within  it; 
(b)  the  planning*  for  all  or  a  portion  of  tlie  state,  of  certain 
features  properly  part  of  a  complete  regional  plan,  such  as  cer- 
tain systems  of  roads,  parks,  drainage,  etc.;  (r)  the  conservi 
tion,  development,  and  apportionment  of  the  resources  of 
state,  or  one  or  more  of  them,  as  is  done  in  many  states  to  s< 
extent  by  state  boards  of  conservation,  etc.;  (d)  the  distribi 
lion  of  industries  and  population  throughout  the  state  with 
relation  to  agricultural  and  other  resources.  This  might  be 
done  to  a  ver)'  considerable  extent  by  regulating  the  location 
of  railroads  and  fixing  passenger  and  especially  freight  rates, 
upon  which  industry,  and  the  distribution  of  population,  are 
so  largely  dependent. 

National  Planning. — The  distinction  between  state  ai 
national  plaranng  exists  in  countries  which  are  federations  of 
states  or  similar  units,  like  Canada  or  the  United  States,  and 
has  no  place  in  countries  with  a  centralized  governnitnt,  tike 
England  and  France.  The  scope  of  state  and  national  plan-' 
niTi  clively,   in   federaiion.H,   depemls  tijMm   tlu         '     it 

COii  1  of  the  country  in  question.     The  juris*!  i 

the  states  ami  the  nation  in  the  United  States,  under  our  Con- 
$tit  ill  be  taken  up  in  th;ii  -  this  wn:'     *  *  i  . 

adi  ion.     In  bricl  this  jm  n  is  as  i- 

The  United  States  has  (a)  full  planning  power  over  those 
portions  of   ' 
state,  cxcri'i 

govemmcnis;  (b)  planninic  power  m'er  areas  within  iIk  states* 
acqttBTed  for  special  federal  purf>uses,  sudi  as  iorta,  sites  oi 
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federal  building,  national  parks,  etc..  in  so  far  as  is  necessary 
for  the  fuIfiUnient  of  the  purposes  for  whicli  they  were  ac- 
quired; (f)  planning  power  in  so  far  as  incidental  to  power 
over  matters  which  by  the  Constitution  are  of  federal  concern, 
sudi  as  interstate  commerce,  navigation,  and  post  roads,  which 
now  includes  railroads ;  { d)  j3ower  of  experimenting,  collecting 
and  disseminating  information  and  giving  advice  to  state  and 
local  authorities  and  to  individuals  in  their  planning.  This 
power  is  not  given  the  nation  by  any  specific  provision  in  the 
Constitution,  but  is  held  to  be  inherent  in  the  national,  as  in 
even'  government.  It  is  therefore  also  a  power  of  the  state 
and  local  governments;  but  many  things  can  be  done  under  such 
a  power  more  completely  and  effectively  and  more  economically 
by  the  nation  in  behalf  of  all  the  states,  than  by  each  state  for 
itself.  The  United  States  government  has  made  little  use  of 
its  planning  powers. 

Except  as  possessed  by  the  United  States,  and  to  some  ex- 
tent concurrently  with  it  when  the  Federal  government  has 
jurisdiction,  planning  power  over  territory  within  the  limits 
of  each  of  the  individual  states  is  in  that  state  to  be  exercised 
by  it,  or  delegated  to  local  governments  within  it  as  it  sees  fit. 

Interstate  and  International  Planning. — Interstate  or 
national  planning  is  the  planning  of  enterprises  or  territory 

imon  to  more  than  one  state  or  nation,  such  as  the  bridging 
of  a  stream  flowing  between  two  sovereignties,  or  the  regula- 
lioTt  of  its  flow,  the  planning  of  a  city  or  region  on  both  sides 
oi  ibc  boimdary.  etc.  In  centralized  countries,  such  as  England, 
there  is   no  interstate^   as  distinguished    from   international, 

pi:,       ■ 


cr. 


Ahile  in  federal  countries  the  limitations  of  the  fed- 
Lution  on  the  powers  of  the  ''sovereign"  states  to  a 


greater  or  less  extent  differentiate  the  two. 

Interstate  and  international  matters  may  be  adjusted  by 
agrcejncni,  managed  by  joint  commissions,  etc.,  but  such 
methods,  sufficient  for  the  accomplishment  of  a  definite  enter- 
prise limited  in  time,  are  most  unsatisfactor>^  where  continuous 
development  and  administration  for  the  indefinite  future  are 
necessary.  In  a  few  such  cases,  as  for  instance  for  the  ira- 
proYement  of  the  navigation  of  the   Danube,   international 


A  A  or<rrr  rtAXXTXG  and  zoning 

yi  oCber  public  features  such  as  parks. 

n  Land. — As  a  rule  the  land  which 
1  alY  IS  already  devoted  to  some  specific 
:'>v  as  it  grows  must  acquire  the  land 
,.     :   iii  private  owners.     Manifestly  the 
:  by  land  ownership  directly  to  control  the 
oc  ibecity  and  indirectly  to  influence  its  private 
ttpon  the  right  to  acquire  this  land.    Like 
^m  ibc  state  may  do  this  by  agfrcement  with  the 
vcr,  that  public  improvement  may  not 
greed  or  whim,  it  is  essential  that  the 
.  be  able  to  "condemn"  the  land  it  needs,  taking  it 
ll^-  '  of  its  proprietor.    This  right  of  "eminent 

•  as  ;  ied,  is  the  first  legal  power  fundamental  in 

c4R  pfattning  to  be  examined  and  related  to  the  law  as  a  whole. 
Ttn  Power  to  Regulate  the  Use  of  Land  Privately 
Owned. — Deeply  as  the  public,  by   virtue  of  its  control  as 
luY*  owner  over  the  city's  public  features,  influences  the  develfl 
cv^rent  of  land  privately  owned,  it  is  not  in  this  way  exercisin^^ 
»ny  power  bej'ond  that  possessed  hy  any  land  owner  similarlj^j 
situated.     Frequently  the  proprietor  of  an  extensive  tract  lay^f 
It  out  in  streets,  parks  and  other  features  public  in  characteri^ 
and  in  lots  for  inthistrial,  residential  and  other  uses  essentially^ 
private.    Occasionally — as,  notably  in  Letchworth.  Hampsteai 
and  other  garden  city  anfl  garden  suburb  developments — thtl 
has  l>een  done  for  the  purpriiie  of  aflfecling  the  private  use  o| 
land  in  those  localities;  and.  in  fact,  has  had  this  result  to 
marked  extent.     Rxcq»l.  "  .as  the  garden  city  companii 

retain  some  degree  of  ov-  ,    in  the  land  which  has  pas5< 

into  private  uses — as  they  often  do— this  influence  is  all  thi 
power  that  the  company  has  over  private  use.     Unlike  the 
private  citizen  or  company,  the  public  is  not  so  limited.     Il  U 
also  nilrr.  and  by  law  and  ordinance  raay  directly  conti 
private  land  and  the  using  it.    And  we  are  beginnii 

to  see  the  need  of  th;  :  .:  control  and  to  avail  ourselves  oj 
h.  In  spite,  in  some  cases,  of  adequate  planning  of  publil 
features,  cities  become  congested  and  confused,  and  we  are 
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learning  to  trly  upon  building  regulations  to  ranedy.  or  at 
least  check,  these  tendencies.  This  power  of  regulation  in  the 
public  interest,  called  the  *'po!ice  power,"  is  the  second  of  the 
two  powers  fundamental  in  city  planning  which  it  is  the  func- 
tion of  this  work  to  examine  and  relate  to  our  law^  as  a  whole. 

In  this  undertaking  it  will  be  necessary  at  the  outset  some- 
wrliat  more  accurately  to  define  and  distinguish  between  the 
power  of  eminent  domain  and  the  police  power. 

Eminent  Domain. — Eminent  domain  is  the  power  of  the 
Blatc  to  take  the  property  of  the  private  citizen.  In  all  civilized 
coitntries  it  is  exercised  only  for  a  public  purpose,  on  payment 
of  compensation.  Manifestly  the  state  exists  for  the  good  of 
its  citizens  and  should  not  take  projierty  or  do  any  other  act 
except  for  the  public  advantage — it  is  only  in  a  despotism  that 
the  monarch  seizes  property  for  his  own  use  or  to  reward  a 
favorite.  Manifestly,  loo.  the  state  should  pay  for  the  prop- 
'iy  it  r)ecd5,  making  its  levy  for  this  purpose  as  equally  as 
issible  uf>on  all  its  properly  owners  instead  of  ujx)n  one. 

The  manner  of  securing  the  enforcement  of  these  condi- 
tions npon  the  exercise  of  the  power  of  eminent  domain  differs 
in  this  and  in  other  countries.  In  England,  for  instance, 
Parliament  has  the  power  to  pass  any  law  it  pleases  and  is 
ily  restrained  by  public  opinion.  On  the  continent  of  Europe 
conditions  are  generally  contained  in  fundamental  law, 
but  the  duly  of  guarding  that  law  is  entrusted  to  the  legisla- 
ture.*    In  this  country  not  only  are  these  requirements  in  our 

"  Prerch  "Declaration  of  Rights"  of  1791.  inspired  by  the 
'  ill  our  constitutions,  contained  much  the  same  guaranties, 
f-  iiaranty  of  private  property  rights;  and  these  guaranties 
;<  r  by  implication,  a  part  of  all  subsequent  French  na- 
t  jijus,  which  the  E-'rench  lepislalor  in  hii  acts  is  in  duty 
I  t,  and  docs  respect.  Sec  in  «cner.il  Balthie,  Droit  Public 
*■  /  (2d  ed..  Pan?,  Larose  and  Kurccl.  1885),  and  similar 
'  !  also  the  Civil  Code,  art.  545.  In  Germany,  too,  under  the 
r  >t'.  m  frrfce  t<foTC  i)yt  war.  the  rights  considered  hy  us  as 
rnft  the  rijrht  of  private  property,  are  guaranteed 
'  as  A  rufe  are  more  diflficuh  of  legislative  enactment 

usual  provisions  of  law.     They  were  contained  in 
1  lion  of   1849;  hut  not  that  of   187?,  since  they  were 

i-j  L'.  "^'itutinns  of  the  individual  states.     In  so  far  as 

tHc    E  >    have    I>ccn    superseded,    t)ic    new    provisions 

almtnt  .  ,  .1  privMe  property.  Many  of  these  constitu- 
tions, if  they  may  \k  so  called,  do  not  seem  as  yet  to  have  been  pat  in 
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method  of  construction  of  other  public  features  such  as  parks, 
docks,  and  public  biiilding^s. 

The  Power  to  Condemn  Land. — As  a  rule  the  land  which 
the  public  owns  in  a  city  is  already  devoted  to  some  specific 
public  purpose,  and  the  city  as  it  grows  must  acquire  the  land 
for  its  public  features  from  private  owners.  Manifestjy  the 
power  of  the  public  by  land  ownership  directly  to  control  the 
public  features  of  the  city  and  indirectly  to  influence  its  private 
features,  is  dependent  upon  the  right  to  acquire  this  land.  Like 
the  private  citizen  the  stale  may  do  this  by  agreement  with  the 
owner.  In  order,  however,  that  public  improvement  may  not 
be  hampered  by  private  greed  or  whim,  it  is  essential  that  the 
state  should  be  able  to  "condemn"  the  land  it  needs,  taking  it 
without  the  consent  of  ils  proprietor.  This  riglit  of  "eminent 
domain,**  as  it  is  called,  is  the  first  legal  power  fundamental  in 
city  planning  to  be  examined  and  related  to  the  law  as  a  whole. 

The  Power  to  Regulate  the  Use  of  Land  Privately 
Owned. — Deeply  as  the  public,  by  virtue  of  its  control  as 
land  owner  over  the  city's  public  features,  influences  the  devel- 
opment of  land  privately  owned,  it  is  not  in  this  way  exercising 
any  power  beyond  that  possessed  by  any  land  owner  similarly 
situated.  Frequently  the  proprietor  of  an  extensive  tract  lays 
it  out  in  streets,  parks  and  other  features  public  in  character, 
and  in  lots  for  industrial,  residential  and  other  uses  essentially 
private.  Occasionally — as,  notably  in  Lctchworth.  Hampstead, 
and  other  garden  city  and  garden  sulmrb  developments — this 
has  been  done  for  the  pur(K:>sc  of  affecting  the  private  use  of 
land  in  tliose  localities;  and.  in  fact,  has  had  this  result  to  a 
marked  extent.  Except,  however,  as  the  garden  city  companies 
retain  some  degree  of  ownership  in  the  land  which  has  passed 
into  private  uses — as  they  often  do— this  influence  is  all  the 
power  that  the  company  has  over  private  use.  Unlike  the 
private  citizen  or  company,  the  public  is  not  so  limited.  It  is 
also  ruler,  and  by  law  and  ordinance  may  directly  control 
private  land  atid  tl  it      And  we  arc  beginning 

to  sec  the  need  of  :.  , J  ajid  to  avail  ourselves  of 

it     In  spite,  in  some  cases,  of  adequate  planning  of  public 
features,  cities  become  congested  and  confused,  and  we  arc 
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ling  to  rely  upon  building  regulations  to  remedy,  or  at 
check,  these  tendencies.  This  power  of  regulation  in  the 
ptiblic  interest,  called  the  "police  power,"  is  the  second  of  tJie 
t  ■  ers  fiindanientul  in  city  planning  which  it  is  ihe  func- 

li  :.  . :  this  work  to  examine  and  relate  to  our  law  as  a  whole. 
In  this  undertaking  it  will  be  necessary  at  the  outset  some- 
hat  more  accurately  to  define  and  distinguish  between  the 
of  eminent  domain  and  the  police  power. 
Eminent  Domain. — Eminent  domain  is  the  power  of  the 
c  to  take  the  property  of  the  private  citizen,    In  all  civilized 
tries  il  is  exercised  only  for  a  public  purpose,  on  pa3Tnent 
of  compensation.    Manifestly  the  state  exists  for  the  good  of 
i'  ns  and  should  not  take  property  or  do  any  other  act 

c. ...[..  ;ur  the  public  advantage — it  is  only  in  a  despotism  that 
the  monarch  seizes  property  for  his  own  use  or  to  reward  a 
roTite.  Manifestly,  too,  the  state  should  pay  for  the  prop- 
it  needs,  making  its  le\'y  for  this  purpose  as  equally  as 
sible  upon  all  its  property  owners  instead  of  upon  one. 
The  manner  of  securing  the  enforcement  of  these  condi- 
tions txpon  the  exercise  of  the  power  of  eminent  domain  differs 
in  liiis  and  in  otlier  countries.  In  England,  for  instance, 
arliament  has  the  power  to  pass  any  law  it  pleases  and  is 
ly  restrained  by  public  opinion.  On  the  continent  of  Europe 
C9e  conditions  are  generally  containeti  in  fundamental  law, 
but  the  duly  of  guarding  that  law  is  entrusted  to  the  legisla- 
ture.*    In  this  country  not  only  are  these  requirements  in  our 

7-i-i._-    .1  .   y?,.pj,^h  "Declaration  of   Rights"  of   1791.  inspired  by  ihe 
in  otir  constitutitms,  contained  much  the  same  guaranties, 
vinaranty  of  private  proprrty   rights;  and  these  gunrantiei 
or   by   implication,   a   part   of   alt    subsequent   French   na- 
il 'ions,   which   the    French   legislator   in   his   acts   is  in   duty 
•  ct,  and  docs  respect.     See  in  ccncral  Qalthic,  Droit  Public 
!if   (2^   ed..   Paris,   Larose  and    FurccI,    1885),  and   similar 
;  Aii'l  also  tlie  Civil  Code.  art.  545.     In  Germany,  too.  under  the 
lutionn   in   frvrce   l)efofc   the   war,   the   rights   considered   by   us   as 
'    ling    the    rtKhl    of    privatr    pronerly.    are    ^aranticd 
ir  I   as  a  rule  arc  more  diflficult  or  Irgislntive  enactment 

^   ' -inns  of   Isw     They  were  contained  in 

^li  Inn  not  that  of   1R71,  since  thry  were 

"f  the  individual  states.     In  so  far  as 
ire-war    t  ns    have    Iwcn    superseded,    the    new    provisions 

?nvari->i  '  lI   orivaie    property.      Many   of   these    constitu- 

tirms,  if  they  m&y  he  so  caJM.  ito  not  seem  as  yet  to  have  been  pat  in 
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method  of  construction  of  other  public  features  such  as  parks, 
docks,  and  public  buildings. 

The  Power  to  Condemn  Land, — As  a  rule  the  land  which 
the  public  owns  in  a  city  is  already  devoted  to  some  specific 
public  purpose,  and  the  city  as  it  grows  must  acquire  the  land 
for  its  public  features  from  private  owners.  Manifestly  the 
power  of  the  public  by  land  ownership  directly  to  control  the 
public  features  of  the  city  and  indirectly  to  influence  its  private 
features,  is  dependent  upon  tlie  right  to  acquire  tliis  land.  Like 
the  private  citizen  the  state  may  do  this  by  agreement  with  the 
owner.  In  order,  however,  that  public  improvement  may  not 
be  hampered  by  private  greed  or  whim,  it  is  essentia!  that  the 
state  should  be  able  to  "condemn"  the  land  it  needs,  taking  it 
without  the  consent  of  its  proprietor.  This  right  of  "eminent 
domain,"  as  it  is  called,  is  the  first  legal  |>ower  fundamental  in 
city  planning  to  be  examined  and  related  to  the  law  as  a  whole. 

The  Power  to  Regulate  the  Use  of  Land  Privately 
Owned. — Deeply  as  the  public,  by  virtue  of  its  control  as 
land  owner  over  the  city's  public  features,  influences  the  devel- 
opment of  land  privately  owned,  it  is  not  in  this  way  exercising 
any  power  beyond  that  possessed  by  any  land  owner  similarly 
situated.  Frequently  the  proprietor  of  an  extensive  tract  lays 
it  out  in  streets,  parks  ajid  other  features  ptiblic  in  character, 
and  in  lots  for  industrial,  residential  and  other  uses  essentially 
private.  Occasionally — as.  notably  in  Lctchworth,  Hampstcad, 
and  other  garden  city  an<l  garden  suburb  developments — this 
has  been  done  for  the  purpose  of  affecting  the  private  use  of 
land  in  those  localities;  and,  in  fact«  has  had  this  result  to  a 
marked  extent.    Flxcept,  ht)we\^er,  as  tb  '  'panies 

retain  w^nie  degree  of  ownership  in  tlu-  passed 

into  private  uses — as  they  often  do — this  influence  is  all  the 
power  that  the  company  has  over  pri^'ate  nse.  Unlike  the 
private  citizen  or  company,  the  public  is  not  so  limited.  It  is 
also  niler.  and  by  law  and  ordinance  may  directly  control 
prirate  land  and  t'  it     And  W'  inning 

to  sec  the  need  ot  :        iml  and  to  av:;.    .:ves  of 

it  In  spite,  in  some  cases,  of  adequate  planning  of  public 
features,  cities  become  congested  and  conftiscd,  and  we  art 
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tming  to  rely  upon  building  regulations  to  remedy,  or  at 
kast  check,  these  tendencies.  This  power  of  regulation  in  the 
public  interest,  called  the  "pohce  power,"  is  the  second  of  the 
ro  powers  fundamental  in  cit>'  planning  which  it  \$<  the  func- 
Ihon  of  this  work  to  examine  and  relate  to  our  law  as  a  whole. 

In  this  undertaking  it  will  be  necessary  at  the  outset  some- 
^what  more  accurately  to  define  and  distinguish  between  the 
power  of  eminent  domain  and  Uie  police  power. 

Eminent  Domain. — Eminent  domain  is  tlie  power  of  the 

Le  to  lake  the  property  of  the  private  citizen.  In  all  civilized 
"countries  it  is  exercised  only  for  a  public  purpose,  on  payment 
of  compensation.  Manifestly  the  state  exists  for  the  good  of 
its  citizens  and  should  not  take  property  or  do  any  otiier  act 
except  for  the  public  advantage — it  is  only  in  a  despotism  that 
the  nM>narch  seizes  property  for  his  own  use  or  to  reward  a 
ifavorite.  Manifestly,  too,  the  state  should  pay  for  the  prop- 
it  needs,  making  its  levy  for  this  purpose  as  equally  as 

ibie  upon  all  its  property  owners  instead  of  upon  one. 

The  manner  of  securing  the  enforcement  of  these  condi- 
tions upon  the  exercise  of  the  power  of  eminent  domain  differs 
in  this  and  in  other  countries.  In  England,  for  instance, 
^Parliament  lias  the  power  to  pass  any  law  it  pleases  and  is 
ly  restrainetl  by  public  opinion.  On  the  continent  of  Europe 
lese  conditions  are  generally  contained  in  fundamental  law, 
but  the  duty  of  guarding  that  law  is  entrusted  to  the  legisla- 
ture.*    In  this  country  not  only  are  these  requirements  in  our 

"^-        .1.-   prench   'T     '       •"  -    ^    '^■^  Ins"  of    1791.  inspired   by  ihc 
in  our  c    i  I  much  the  s.imc  guaranties, 

izuaraniy  o,    ;.......    ,...,.....    rights;   and  that  Ruaranlies 

or   by    imphcation.   a   part   of   all    subsequent    French   na- 
il 'ions,   which   the   French   leijislator   m   his   acts   is  in   duty 
cl,  and  does  respect.     See  in  ijcncral  DaUbic.  Droit  Public 
lif   fad   cd.,   Pans,  Larose  and   Furcel,    1885),  and   sitnilar 
!  also  Ihe   Civil   Code.  art.   545.     In  Germany,   too,  under  the 
n«   in  force  Iwforc  the   war,   the  rights   considered   by  us   as 
jii'iiitntntal.    including    the    right    of    privatr    property,    are    guaranteed 
ly  provisions  wlii:h  as  a  ru!c  are  more  difficult  of  legislative  enactment 

■'   — '-■'   •"  --I   *' ■  -1   T.'   -^uins   of   bw.     They  were   contained  id 

hut  not  that  csi   (871,  since  they  were 

1:  n{   the  indtvidtial  states.     Tn  so  far  as 

f  lis    have    been    superseded,    the    new    provisions 

'    ■■  «t   private   propert)'.      Many   of    these    constitu- 

tiom,  if  they  may  be  so  cAlted.  <fo  not  %ctm  as  yrt  10  have  been  pm  fn 
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written  constitutions  but  these  constitutions  are  construed  Dy 
our  courts,  which  hold  that  any  legislative  act  contrary  to  their 
interpretation  of  them  is  void.  A  law  manifestly  taking  private 
property  for  public  use  without  compensation,  could  be  chal- 
lengcti  in  the  courts  both  there  and  here ;  but  once  passed  a  law 
restricting  such  rights  in  the  name  of  the  public  and  its  inter- 
ests is  open  to  question  only  in  this  country. 

The  fifth  amendment  to  the  Constitution  of  the  United 
States  provides  that  "no  i>erson  shall  ...  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law ;  nor  shall  private 
property  be  taken  for  public  use  without  just  compensation." 
This  is  a  protection  against  arbitrary  seizure  of  property  by  the 
United  States,  but  lias  been  repeatedly  held  not  to  apply  to 
state  action.  Under  the  fourteenth  amendment  of  the  United 
States  Constitution,  however,  "no  state  shall  .  .  .  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law; 
nor  deny  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws." 

It  has  been  held  that  any  taking  of  property  in  any  state 
except  for  a  public  purpose  on  payment  of  just  compensation, 
is  not  "due  process  of  law"  and  is  thus  illegal  under  the  Con- 
stitution of  the  United  States.  The  citizens  of  many  states, 
however,  not  satisfied  with  the  protection  against  state  action 
thus  afforded  by  the  Federal  Constitution,  have  inserted  pro- 
visions against  the  taking  of  property  except  for  a  public  pur* 
pose  on  payment  of  compensation,  in  tlie  state  constitutions. 

The  legal  cases  intcr^>reting  these  constitutional  clauses  fill 
many  large  volumes.  Most  of  them  involve  one  of  two  ques- 
tions: (i)  what  is  a  public  use,  or  (2)  what  is  "property" 
and  the  "taking"  of  property? 
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Public  Use. — The  difficulty  of  defining  a  public  use  lies 
in  ihe  diversity  of  public  needs  and  of  the  nietho<ls  of  satisfy- 
ing them.  It  is  plain  that  the  state  and  its  subdivisions  need 
the  buildings  in  which  Ihey  carry  on  ihe  work  of  the  govern- 
ment in  its  different  departments;  it  is  less  and  less  obvious^ 
because  less  and  less  imperative,  that  the  state  needs  to  abolish 
dangerous  grade  crossings  partly  at  public  expense,  destroy 
and  pay  for  proj>erty  which  threatens  public  health,  limit  at 
public  expense  the  height  of  private  buildings  around  a  state 
house  or  a  ptihlic  square  to  avoid  disfigurement,  allow  private 
property,  on  payment,  to  be  taken  for  tlie  purpose  of  irrigating 
private  land  or  developing  private  mines,  in  order  to  promote 
the  general  prosf>erity.  It  is,  however,  established  law  that 
the  doing  of  these  things  for  the  promotion  of  the  public  health, 
safety,  morals  and  general  convenience  and  prosperity  is  a  pub- 
lic use  of  property  taken  for  the  puqjose. 

It  is  plain  that  a  building  in  which  the  state,  to  the  exclusion 
of  all  others,  performs  its  functions,  is  being  used  by  the  pub- 
lic; less  and  less  obvious  that  the  public  is  using  property  when 
it  merely  prevents  an  unsafe  employment  of  it,  destroys  prop- 
erty dangerous  to  the  public  health,  or  prevents  a  use  of  it  that 
will  deface  public  property.  If,  however,  the  property  is  not 
used  by  the  public,  it  is  certainly  used  for  the  public  to  the  total 
or  partial  exclusion  of  the  private  owner  and  destruction  of 
his  rights. 

The  Taking  of  Property. — What,  then,  is  the  taking  of 
propcrt}*,  which,  if  for  a  public  use,  is  justified  by  our  consti- 
tutions? This  will  perliaps  be  determined  best  by  first  ascer- 
taining what  is  meant  by  property. 

Most  people  consider  property  as  a  tangible  thing;  but  in 
fact  it  is  intangible — not  a  thing,  but  the  relation  to  a  thing, 
or  right  to  it. 

In  the  case  of  land,  it  has  been  found  convenient  to  divide 
ihc  right  to  it  into  many  rights.  First,  the  division  may  be 
according  to  duration;  land  may  be  owned  for  a  term  of  years, 
during  life,  forever,  etc.  These  are  called  estates  in  land — 
for  years,  for  life,  in  fee,  etc.  Secondly,  ownership  may  be 
divided  according  to  the  purpose  for  which  it  is  exercised — 
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the  right  of  passage  over  land,  for  all  or  certain  specified  pur- 
poses, in  any  or  in  certain  specified  places ;  the  right  to  profit 
by  the  taking  away  of  some  part  of  the  land,  such  as  sand, 
timber,  minerals,  forever  or  for  a  definite  period ;  the  right  of 
access,  or  of  light  and  air  over  it,  or  of  a  view  across  it,  etc, 
called  easements.  Thirdly,  the  land  may  be  divided  into  layers, 
separate  ownership  being  allowed  of  the  surface,  the  space 
above,  the  space  below  the  surface,  etc.  Indeed,  it  is  difHcult  to 
specify  the  possible  divisions  of  land  ownership.  Complete 
ownership  has  been  defined  to  be  the  sum  total  of  the  lawful 
rights  of  an  individual  to  the  possession,  use  or  enjoyment  of 
his  land,  so  that  when  this  total  has  in  any  way  been  abridged, 
lessened  in  value  or  destroyed,  there  has  been  a  taking  of 
property. 

Any  use  or  enjoyment  of  land,  to  be  a  property  right  in  it, 
must  be  legally  recognized  as  such.  It  is  the  right  of  a  land 
owner  not  to  have  his  land,  and  the  air  over  it,  invaded  to  an 
unreasonable  degree  by  his  neighbor's  smoke,  or  smells,  or 
noise;  but  rays  of  light  may  convey  to  him  the  image  of  an 
ugly  billboard,  and  he  has  no  redress.  If  the  city  lessens  the 
value  of  his  property,  or  authorizes  a  private  corporation  to 
lessen  it,  by  erecting  a  viaduct  in  the  street  against  it,  compen- 
sation must  be  provided  for;  but  the  city  may  give  a  permit 
to  a  hospital  to  be  erected  near  him,  or  itself  build  a  jail,  to 
his  detriment,  without  payment  to  him. 

Having  defined  property,  the  definition  of  a  taking  is  a 
simple  matter — it  is  any  substantial  invasion  of  any  property 
right. 

In  some  cases  where  injuries  really  substantial  were  held 
by  the  courts  not  to  be  a  taking  of  property,  statutes  and  con- 
stitutional amendments  have  been  subsequently  passed  giving 
a  remedy.  The  most  important  instance  of  this  is  the  change 
of  grade  of  streets.  Under  the  older  law,  even  after  a  grade 
had  been  legally  established  by  the  authorities,  and  the  land 
owner  had  built  in  reliance  on  their  action,  they  could  change 
the  grade  and  the  owner  had  no  redress.  The  law  has  now 
pretty  generally  been  altered  so  as  to  require  compensation  not 
only  when  prc^rty  has  been  taken  but  when  it  has  been  "dam- 
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aged*'  or  "injuriously  affected,"  a  doctrine  which  protects  the 
owner  in  cases  of  change  ot  grade  and  many  similar  cases. 
This  is  really  a  case  of  tlie  correction  of  a  mistake  in  legal 
decision  by  subsequent  statute  or  constitutional  provision — an 
illogical,  bul  convenient  and  effective,  method  of  procedure. 

The  Police  Power. — Only  the  smaller  portion  of  the  land 
within  a  city  is  needed  for  public  uses.  The  rest  is  necessarily 
dcvotttl  to  houses,  stores,  factories  and  other  uses,  private  in 
their  nature.  It  is  conceivable  that  the  public  should  own  all 
the  land  within  the  limits  of  cities  and  thus  control  private  as 
well  as  public  use  by  right  of  ownership.  Such  certainly  is  not 
the  case  at  present  or  likely  to  be  in  the  near  future;  and  until 
that  lime  comes  the  public  must  guide  the  private  use  of  city 
land  by  regulations  imposed  by  virtue  of  sovereignty.  Regu- 
lator)' legislation  is  so  general  and  of  such  wide  application 
that  there  can,  and  should  be.  no  obligation  to  compensate  those 
affected  by  it.^  Measures  of  this  sort  are  imposed  by  what  in 
this  country  has  come  to  be  referred  to  as  the  "police  power." 

What,  then,  is  the  police  power?  The  courts,  in  passing 
on  this  question,  have  repeatedly  said  that  it  could  not  be 
adequately  defined.  It  is  inlierent  in  the  states  of  the  Ameri- 
can Union,  and  was  not  surrendered  when  the  federal  union 
was  formed.  Like  all  governmental  powers,  it  must  be  exer- 
cised for  the  public  good.  Like  the  others,  it  must  be  used 
reasonably.  FrennrJ,  in  his  standard  book  on  the  subject,  de- 
fines it  as  the  power  which  by  restraint  and  compulsion  aima 
to  promote  the  public  health,  safety,  morals,  and  general  wel- 
fare. Court  decisions  have  held  that  it  may  be  used  for  the 
public  convenience  and  tlic  general  comfort  and  prosperity. 

All  this,  however,  does  not  amount  to  a  definition  of  the 
police  power;  to  obtain  it,  many  activities  of  the  state,  such  as 
the  administration  of  justice,  taxation,  eminent  domain,  etc.> 
must  flr^t  be  excluded,  and  the  police  power  remains  the  undif- 
ferentiated residuum  of  legislative  authority;  thus  covering,  as 


"^ "  as.    for    instance,    the   killing    of    Uibercnlar    cows, 

xh  for  a  payment  to  tiwir  owners,  which,  however,  is 

owiaijv    ic«t    (ii.in   -.jic  value   of   the  cows;   thus   mitigating  lJ»c  hardship 
and  leueniDg  somewhat  the  chances  of  concealment. 
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Judge  Andrews  of  New  York  puts  it,'  "a  wide  range  of  partic- 
ular unexpressed  powers  .  .  .  affecting  freedom  of  action, 
personal  conduct  and  the  use  and  control  of  properly."  * 

Regulation  and  the  Taking  of  Property  Rights. — 
Regulation,  if  it  is  to  have  an  effect  at  all.  must  necessarily  de- 
prive tlie  persons  affected  by  it  of  personal  and  proprietary 
rights  which,  but  for  the  making  of  it,  they  would  lawfully 
enjoy.  The  United  States  Constitution  forbids  the  taking  of 
propert}'  without  compensation.  Does  it  therefore  follow  that 
the  police  power  for  the  exercise  of  which  there  is  no  compen- 
sation is  superior  to  that  Constitution?  Not  at  all.  Legisla- 
tion under  the  police  power  is  invalid,  which  is  contrary  not 
only  to  the  fifth  and  fourteenth  amendments  of  the  Constitu- 
tion, but  to  the  commerce  clause,  the  clause  forbidding  the 
impairment  of  contracts  or  any  other  constitutional  provision, 
or  to  state  constitutions.     But  constitutions  are  to  be  inter- 

■In   People  V.  King,   no  N.   Y.  418  al  424  ( 1888). 

•Professor  James  Bradley  Thayer,  of  the  Harvard  Law  School,  one 
of  (he  profouinlest  of  American  jurists  of  our  time,  in  his  Caset  on 
Constitutional  Imw  (Charles  W.  Sever,  Camt)rid([e.  l8<M>.  Vol.  I.  Pr  a, 
Chap.  V.  entitles  his  chapter  on  the  subject  "Unclassified  Legislative 
Power— The  So-called  Police  Power."  W.  G.  Hasiinys,  in  a  well- 
known  essay  (to  be  found  in  the  i'rocccdmrjs  of  the  American  Phih- 
tophical  Society,  Philadelphia,  tgoo),  after  a  careful  historical  review  and 
analysis  of  the  ca^es,  concludes  that  the  so-i'allcd  police  power  is  only 
the  in<Jcfinire  suprcniac);  of  the  state.  Giicf  Justice  Baldwin  of  Con- 
necticut says  with  relation  to  the  niatier.  "the  term  'police  power*  ha« 
at  bottom  nn  other  moaning  than  the  grneral  pt)wer  of  goveniing  its 
people  and  dominions  belonging  to  every  soxerignty. 

The  present  meaning  of  tlw  tirni  is  much  clarified  by  a  short  con- 
sideration of  its  hirtory.  The  word  "pt.ilice'*  is  derived  from  the  Greek 
roXiriMi,  meaning  "penainuig  to  (he  government  of  a  city  or  city 
stale."  The  word  included  in  Greek  linici*  the  administration  of  both 
foreign  and  internal  affairs,  in  all  their  phases  Witli  the  decline  of 
feudalism  and  the  growth  of  royal  jl>siluiism  in  Europe,  the  word  came 
into  use  as  mc;*"'"--  t'lt'-fi.i  ■i,!i-.|n,.-tr  4tion  in  all  it^  i.rm.h.-ti  With 
the  growth  nf  <  came  a   -1  ep 

p<:>wfr<    ..f    ini/^  i    as    civil  .ce, 

tr.  the  term   "police     In  %tand    (yr  liic   i*  "»- 

<iii  '■.%.     In  Germany  today  there  has  Ixcn  .1  -o 

of  ihc  ttiin.  rhc>  have  there  not  only  safety  police  (the  ntiUcL  1:1  the 
popular  sensed  but  manv  other  sorts,  snch  as  buildiiur.  fire,  neatth.  busi- 

fi  n- 

f.:  V. 

ft!  it 

of  ibf   iQth  ctntary. 
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not  only  logically  but  in  the  light  of  history  and  the 
ronimon  use  of  words.  Governments  always  have  regulated 
id  always  must  to  some  extent  regulate  without  compensa- 
[Hon  the  relations  of  one  individual  to  others.  It  is  not  to  be 
jiupposcil  that  the  makers  of  our  Constitution  intended  to  forbid 
iudn  legislation.  On  this  subject  Justice  Holmes,  of  the  Su- 
preme Court  of  the  United  States  says :  ° 

"H  lh«  fourteenth  amendment  is  not  to  be  a  greater  hamper  upon 
ic  established  practices  of  states  in  common  with  other  governments 
tlun  I  think  was  intended,  they  must  be  allowed  a  certain  latitude  in 
the  minor  adjustments  of  life,  even  though  by  their  action  tlic  burdens 
){  a  part  of  the  community-  are  somewhat  increased.  The  traditions 
habits  of  centuries  were  not  intended  to  be  overthrown  when 
thxt  arorndtnent  was  passed." 

The  Effect  of  Usage  and  Public  Opinioa. — In  fixing 
llhc  limits  of  such  powers  as  the  police  power  and  that  of  emi- 
nent domain,  the  courts  have  been  influenced  not  only  by  past 
(Usages  and  customs,  constituting  what  is  already  history,  but 
[by  current  usage  and  custom,  which  is  history  in  the  making. 
this  connection  the  Supreme  Court  of  the  United  States  says ; 

"It  may  be  said  in  a  general  way  that  the  police  power  extends  to 
the  i^reat  pubhc  needs.  CamfieUi  v.  Vnitcii  States.  167  U.  S.  518. 
h  may  be  ptst  forth  in  aid  of  what  is  sanctioned  by  usage,  or  held 
\ty  the  prerailin^  morality  or  strong  and  preponderant  opinion  to  be 
»reatly  aiul  immediately  necessary  to  the  public  welfare.** 


Another  instance,  worthy  of  notice,  of  the  recognition  by 
[the  courts  of  the  influence  which  public  opinion  rightly  has  in 
the  decision  as  to  what  is  for  the  general  welfare,  is  furnished 
by  the  case  of  People  v.  Schweinler  PressJ  in  which  the  New 
[York  Qmrt  of  Appeals,  reversing  its  previous  opinion,'  held 
that  a  statirtc  regulating  and  limiting  the  hours  of  labor  of 
wmien  in  lactones  was  constitutional.  In  justifying  this 
change  the  court  says: 

*InicrKatc,  rtc.   Railway  Co.  r.  Commonwealth.  207   U    S.  79  at  ^ 


f  *-?  1 


•:&  i 


■     Haskell.  219  U-  S.   104   (1911). 
fciliAou,  189  N.  Y.  I3>   0907). 
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"Especially  and  necessarily  was  there  lacking  [when  rendering 
the  former  decision]  evidence  of  the  extent  to  which  during  the  inter- 
vening years  the  opinion  and  belief  have  spread  and  strengthened  that 
such  night  work  is  injurious  to  women;  of  the  laws,  as  indicating 
such  belief,  since  adopted  by  several  of  our  own  states  and  by  large 
European  countries,  and  the  report  made  to  the  legislature  by  its 
own  agency,  the  factory  investigating  cpnmiission,  based  on  investi- 
gation of  actual  conditions  and  study  of  scientific  and  medical  opinion 
that  night  work  by  women  in  factories  is  generally  injurious  and 
ought  to  be  prohibited." 

The  Effect  of  Local  Conditions. — In  a  country  as  large 
as  ours  physical  conditions,  usage,  opinion  and  all  the  sur- 
rounding circumstances,  so  important  in  the  determination  of 
the  necessity  and  therefore  the  validity  of  a  statute  claimed  to 
be  for  the  public  advantage,  vary  greatly  in  its  widely  separated 
sections.  It  cannot  therefore  be  assumed  that  there  is  any 
one  standard  which  can  be  set  for  the  entire  country  in  accord- 
ance with  which  all  these  questions  should  be  decided;  the 
local  conditions  must  be  studied  and  the  question  in  each  case 
settled  in  the  light  of  these  conditions.  This  fact  the  Supreme 
Court  of  the  United  States  has  repeatedly  recognized.  Thus 
in  holding  that  the  physical  conditions  in  California  may  well 
make  it  for  the  public  advantage  there  to  take  water  rights  for 
the  purpose  of  furnishing  water  to  irrigate  privately  owned 
land,  the  court  says :  • 

"It  is  obvious  .  .  .  that  what  is  a  public  use  frequently  and  largely 
depends  upon  the  facts  and  circumstances  surrounding  Uie  particular 
subject-matter  in  regard  to  which  the  character  of  the  use  is  ques- 
tioned. 

"To  provide  for  the  irrigation  of  lands  in  States  where  there  is 
no  color  of  necessity  therefor  within  any  fair  meaning  of  the  term, 
and  simply  for  the  purpose  of  gratifying  the  taste  of  the  owner,  or 
his  desire  to  enter  upon  the  cultivation  of  an  entirely  new  kind  of 
crop,  not  necessary  for  the  purpose  of  rendering  the  ordinary  culti- 
vation of  the  land  reasonably  remunerative,  might  be  regarded  by 
courts  as  an  improper  exercise  of  legislative  will,  and  the  use  might 
not  be  held  to  be  public  in  any  constitutional  sense,  no  matter  how 
many  owners  were  interested  in  the  scheme.  On  the  other  hand,  in  a 
State  like  California,  which  confessedly  embraces  millions  of  acres  of 

*Fallbrook  Irrigation  District  v.  Bradley,  164  U.  S.  xi3  (1896). 


FUNDAMENTALS  3X 

arid  lands,  an  act  of  the  legislature  providing  for  their  irrigation 
mi^ht  well  be  regarded  as  an  act  devoting  the  water  to  a  public  use, 
and  therefore  as  a  valid  exercise  of  the  legislative  power." 

in  a  similar  case  ^**  the  same  court  in  recognizing  the  import- 
ance of  local  custom  and  opinion  in  the  right  determination  of 
such  questions,  says : 

•'AVhen  vre  come  to  inquire  what  are  public  uses  for  which  the 
right  of  compulsory  taking  may  be  employed,  and  what  arc  private 
uses  for  which  the  right  is  forbidden  we  find  no  agreement,  either 
in  reasoning  or  conclusion.  The  one  and  only  principle  in  which 
aJI  court*  seem  to  agree  is  that  the  nature  of  the  uses,  whether  pubHc 
('  '.is  ultimately  a  judicial  question.     The  determination  of 

t  on  by  the  courts  has  been  influenced  in  the  different  states 

'  'rations  touching  the   resources,  the  capacity  of  the   soil, 

t  vr  imfiortance  of  industries  to  the  general  public  welfare, 

and  the  long-established  methods  and  habits  of  the  people.  In  all 
these  respects  conditions  vary  so  much  in  the  States  and  Territories  of 
the  Uruon  that  different  results  might  well  be  expected.  .  .  .  The  pro- 
priety of  keeping  in  view  by  this  court,  while  enforcing  the  Four- 
teentli  Amendment,  the  diversity  of  local  conditions  and  of  regarding 
r  respect  the  judgments  of  the  state  courts  upon  what  should 
!■  1  public  uses  in  that  State,  is  expressed,  justified,  and  acted 

upon  in  FoUbrook  Irrigation  District  v.  Bradley,  ub.  sup.,  Clark  v, 
Nash,  ub.  sup.,  and  StrickUy  v.  Highland  Boy  Mining  Co,^  ub.  sup." 

Province  of  Legislature  and  Court. — In  order  to  under- 
stand fully  the  decisions  of  the  courts  with  regard  to  the  limits 
of  powers  like  the  police  power  and  the  power  of  eminent 

lain,  it  is  important  to  keep  in  mind  the  respective  pro- 
inces  of  the  legislature  and  the  State  and  United  States  Courts 
in  the  decision  of  such  questions. 

In  theory  the  legislature  and  the  courts  are  separate  and 
coordinate  departments  of  government.  It  follows  that  the 
courts,  in  passing  upon  a  legislative  act,  cannot  inquire  into 
the  motive  of  the  legislature  in  enacting  it  nor  the  wisdom  of 
the  course  it  chose  to  pursue,  but  only  into  its  power  to  act  as 
it  did,  leaving  it  entirely  to  the  legislature  itself  to  determine 
the  time,  manner  and  occasion  of  its  exercise.  Nor  have  the 
courts  the  right  lightly  to  overrule  the  decision  of  the  legisla- 

Hainton  v.  Danville  and  Western  Railway  Co.,  X)6  U.  S.  598  (1908). 
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hire;  on  the  contrary  the  court,  before  declaring  the  statute 
void,  must  be  convinced  of  its  invalidity  beyond  a  reasonable 
doubt.  This  principle  is  staled  by  Chief  Justice  Marshall  in  a 
leading  case  on  tlie  subject^*  as  follows: 

"It  is  but  a  decent  respect  to  the  wisdom,  the  integrity,  and  the 
patriotism  of  the  legislative  body,  by  which  any  law  is  passed,  to 
presume  in  favor  of  its  validity,  until  its  violation  of  the  constitution 
is  proved  beyond  all  reasonable  doubt," 

The  same  principle  is  expressed  by  the  same  justice,  per- 
haps with  more  accuracy,  in  another  connection. 

"It  has  been  truly  said,  that  the  presumption  is  in  favor  of  every 
legislative  act.  and  that  the  whole  burthen  of  proof  lies  on  him  who 
denies  its  constitutionality."  " 


Attitude  of  United  States  Courts  toward  State  Laws. 
— ^The  attitude  just  slated  is,  in  theory  at  least,  that  of  the 
courts,  both  state  and  national,  toward  the  acts  of  state  and 
national  lef^islaturcs.  Where  the  United  States  Courts  are 
reviewinj^  decisions  with  regard  to  slate  statutes  and  constitu- 
tions, especially  where  the  question  of  what  is  a  public  use  or 
what  tends  to  prtmiote  tlie  general  welfare,  is  involved,  this 
attitude  is  even  more  pronounced;  for  the  local  conditions. 
which  are  so  important  in  the  decision  of  these  questions,  arc 
presumably  l>etter  known  to  the  local  authorities  than  to  the 
justices  of  the  United  States  Courts.  For  this  reasr»n  ihe  dec- 
laration in  a  state  statute  or  constitution  that  a  given  use  of 
properly  is  a  public  use  or  a  given  regulation  of  pn^pcrty  is  f< 
the  promotion  of  Ihe  general  welfare,  esjKJcially  ii  held  vali< 
by  tlic  courts  of  that  state,  has  great  weight  with  the  United 
States  Court.  This  principle  by  which  the  courts  of  tl 
United  States  should  be  guided,  the  Suprcnie  Court  of 
United  States  has  repeatedly  stateti.  Thus  in  another  part  of 
an  opinion  already  quoted  "  that  court  says: 


"Ogrlen  v 

"laliLiuvk  ittinAiujn  rNMHCl  v    Bndlry. 


.   rr.  S.)  4to  (1S37);  for  »  late 
iif  ilic  MiM  effect,  ut  Erie  R.  R.  v.  WEUf 
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The  Supreme  Court  of  California  has  held  in  a  number  of  cases 
cSttt  Uie  irrigation  act  is  in  accordance  with  the  state  constitution,  and 
that  it  docs  not  deprive  the  land-owners  of  any  property  without  due 
process  of  law;  that  the  use  of  the  water  for  irrigation  purposes 
ofuler  the  provisions  of  the  act  is  a  public  use,  and  the  corporations 
or^nixed  by  virtue  of  the  act  for  the  purpose  of  irrigation  are  public 
nmnJcipal  corporations  organized  for  the  promotion  of  the  prosperity 
■ADd  welfare  of  the  people.  Turhck  Irrigation  District  v.  IViUiams, 
76  California,  360;  Central  Irrigation  District  v.  Dc  Lappc,  79  Cali- 
fornia, 361 ;  in  re.  M<?dera  Irrigation  District,  92  California  296. 

"We  do  not  assume  that  these  various  statements,  constitutional 
and  feg'islative.  together  with  the  decisions  of  the  state  court,  are 
eoodosive  and  binding  upon  this  court  upon  the  question  as  to  what 
is  due  process  of  law,  and.  as  incident  thereto,  what  is  a  public  use. 
As  here  presented  these  are  questions  which  also  arise  under  the 
Federal  Constitution,  and  we  must  decide  them  in  accordance  with 
our  views  of  constitutional  law.  ■  -  , 

'The  people  of  California  and  the  members  of  her  legislature 
most  in  the  nature  of  things  be  more  familiar  with  the  facts  and 
Circumstances  which  surround  the  subject  and  with  the  necessities 
and  the  occasion  for  the  irrigation  of  the  lands  than  can  any  one  who 
is  a  strauger  to  her  soil.  This  knowledge  and  familiarity  must  have 
ihcir  due  weight  with  the  state  courts  which  are  to  pass  upon  the 
c{uestion  of  public  use  in  the  light  of  the  facts  whicli  surround  the 
subject  in  their  own  State.  For  these  reasons,  while  not  regarding 
the  matter  as  concluded  by  these  various  declarations  and  acts  and 
dea&ioiis  of  the  people  and  legislature  and  courts  of  California,  we 
yet,  in  the  consideration  of  the  subject,  accord  to  and  treat  them 
Willi  Tcry  great  respect,  and  we  regard  the  decisions  as  embodying 
the  deliberate  judgment  and  matured  thought  of  the  courts  of  that 
Sute  on  this  questioiu"" 

In  accordance  with  this  principle  the  Supreme  Court  of  the 
United  States  lus  said  : 


bv 

«tAlUU>     ^1 


Welch  V.  Swascy,  214  V.  S.  qt  (1909).  where  the  court 
the  greatest  reluctance  in  interfering  with  the  wcll-con- 
>  of  the  courts  of  a  Stale  whose  people  arc  to  be  affected 
of  ihc  law-  The  hi^^hcst  court  of  the  state  in  which 
ht  kind  under  consideration  [viz.  statutes  regulating  the 
hcishi  "f  biiildingi  in  cities]  are  passed  is  more  familiar  with  the  par- 
tir   '  Mich   led   to  their  passage   (although   they  may  be  of  a 

fnj'-  1(1   with   the  general   situation   surrounding  the   subjeci- 

m-  '~*Ton   than  this  court   can   po?sibly  be.     U'c  do  not. 

of  ly  that  under  such  circumstances  the  iudyment  of 

ih'  the   question   will   be   regarded   as   conclusiN-e,   but 

li'T  led   to  the  very  greatest   respect,  and  will  only   be 

mtc  ^cs  of  this  kind,  where  the  decision  is,  in  our  judg- 

BKBt,  pUinly  wrong." 
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"We  therefore  content  ourselves  with  saying  that  white  this  court 
has  refrained  from  any  attempt  to  define  with  precision  the  limits 
of  the  police  power,  yet  its  disposition  is  to  favor  the  validity  of  laws 
relating  to  matters  completely  within  the  territory  of  the  state  enact- 
ing them  and  it  so  reluctantly  disagrees  with  the  local  legislative  au- 
thority, primarily  the  judge  of  the  public  welfare,  especially  when 
its  action  is  approved  by  the  highest  court  of  the  State  whose  pec^le 
are  directly  concerned,  that  it  will  interfere  with  the  action  of  such 
authority  only  when  it  is  plain  and  palpable  that  it  has  no  real  or  sub'- 
stantial  relation  to  the  public  health,  safety,  morals,  or  to  the  general 
welfare"  " 

In  applying  this  same  principle  specifically  to  the  power  of 
eminent  domain  the  same  court  calls  attention  to  the  fact  that : 

"No  case  is  recalled  where  this  court  has  condemned  as  a  vio- 
lation of  the  Fourteenth  Amendment  a  taking  upheld  by  the  state 
court  as  a  taking  for  public  uses  in  conformity  with  its  laws.  •  ,  . 
We  must  not  be  understood  as  saying  that  cases  may  not  arise  where 
this  court  would  decline  to  follow  the  state  courts  in  their  determina- 
tion of  the  uses  for  which  land  could  be  taken  by  the  right  of  eminent 
domain.  The  cases  cited,  however,  show  how  greatly  we  have  de- 
ferred to  the  opinions  of  the  state  courts  on  this  subject,  which  so 
closely  concerns  the  welfare  of  their  people.  ...  It  remains  for  the 
future  to  disclose  what  cases,  if  any,  of  taking  for  uses  which  the 
state  constitution,  law,  and  court  approve  will  be  held  to  be  forbidden 
by  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States."" 

Much  uncertainty  has  existed  in  the  law  of  this  country 
with  regard  to  those  rights  which  have  always  been  regarded 
as  most  important,  such  as  that  of  liberty,  equality  before  the 
law,  property  and  due  process  of  law.  There  are  two  main 
reasons  for  this  unfortunate  fact:  first,  the  litigant  is  entitled 
to  invoke  the  protection  of  the  guaranties  of  both  the  national 
and  state  constitutions,  and  these  guaranties,  although  dealing 
with  the  same  fimdamental  rights,  often  vary  both  in  form 
and  in  substance  in  the  various  constitutions;  so  that  it  is  diffi- 
cult to  determine  whether  and  to  what  extent  cases  with  regard 
to  the  same  general  subject  in  different  jurisdictions  are  in 

"Cusack  Co.  v.  Chicago,  242  U.  S.  526  (1917)-    The  italics  are  the 
author's. 

"  Mairston  v.  Danrille  &  Western  Railway,  ao8  U.  S.  59S  at  607  (1906). 
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accord  or  in  conflict.  Second,  until  recently  appeals  in  such 
cases  frc»n  the  slate  decision  to  the  Supreme  Court  of  the 
United  Slates,  by  which  alone  such  doubts  and  differences  can 
be  eltminated.  were  pennitled  only  in  those  cases  in  which  the 
state  provision  was  upheM  by  the  state  court.  By  a  recent 
change  in  law  *'  api}eals  are  now  allowed  whichever  way  the 
state  court  decided  the  question,  and  in  so  far  as  uncertainty 
was  caused  by  this  phase  of  the  law  it  may  I>e  expected  with 
time  to  disap[)car. 

It  is  generally  conceded  that  the  decisions  of  the  Supreme 
Court  of  iJie  United  States  have  been  more  favorable  to  meas- 
nrcs  intended  to  promote  social  reform  than  those  of  the 
[highest  courts  of  (he  individual  states.**  This  is  due  in  part, 
no  doubt,  to  the  fact  that  as  a  rule  the  members  of  the  Supreme 
Court  of  (he  Unitetl  States,  chosen  from  the  entire  country, 
|havc  had  a  wider  and  more  varied  experience  than  die  judges 
of  the  higliest  courts  of  any  one  nf  the  states;  but  in  part  it  has 
been  because  heretofore  invariably,  in  cases  of  conflict  of 
opinion  in  such  questions,  only  the  decisions  sustaining  state 
acf"  "  *■  come  before  the  United  States  Court  for  review, 
ano  ccisions  were  supported  by  the  strong  presumption  in 

favor  of  the  action  of  the  state  authorities. 

Difference  between  Police  Power  and  Eminent 
Domain. — For  a  statute  or  other  governmental  act  to  Ix?  a 
valid  exercise  of  the  power  of  eminent  domain  or  of  the  police 
power,  it  is  c\'i<ient  from  what  has  already  been  said  that  it  must 
in  either  case  tend  to  promote  the  public  health,  safety,  morals 
|or  general  welfare.  What,  then,  is  the  line  of  difference  be- 
t>^een  these  two  powers?  Tlie  analysis  of  the  cases  seems  to 
show  that  it  is  largely  one  of  degree.  Is  it  reasonable  and 
proper,  under  all  Ihe  circumstances,  that  the  public  good  sought 
should  be  attained  without  compensation  to  those  whose  rights 
arc  to  be  limited  to  this  end?  If,  on  the  whole,  those  affected 
are  benefited  by  the  measure,  if  the  right  surrendered  can  no 


/ 


"S^t  V,  S.  Comp.  Stats.,  1916,  Vol  2,  Sec.  1214;  (Judicial  Code. 
S«c  23J  as  aind  ) 

"See  on  this  sutjjcct,  Goodnow,  Sociat  Reform  and  the  Coiistitution 
(the  MacmilUn  Company,  New  York,  191O;  especially  pp.  3^9  ff. 
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longer,  in  the  light  of  advancing  public  c^nion,  be  retained  in 
its  fullness  by  its  present  possessor,  if  the  sacrifice  to  him  is 
slight  or  if  the  number  affected  is  great,  so  that  compensation 
is  impracticable — in  all  such  cases  compensation  is  not  pro- 
vided for;  otherwise  the  law  demands  it.  In  the  decision,  his- 
tory, custom,  opinion,  as  well  as  siurounding  circumstances 
play  their  part 


PART   II 


PLANNING  THE  CITY  AS  A  WHOLE 


The  City  Plan. — Since  the  purpose  of  city  planninj^  is  the 
ttainment  of  unity  in  city  construction,  there  must  be,  in  all 
le  steps  of  city  construction  worthy  the  name  of  city  planning, 
"tither  definitely  on  paper  or  more  vaguely  and  variably  in  the 
inds  of  the  makers  of  the  city,  a  plan,  in  outline  at  least,  of 
iccity  as  a  whole,  to  which  any  part  of  that  planning,  however 
Mil,  shall  relate.    The  creation  of  such  a  plan,  covering  the 
itire  area  within  the  city's  sphere  of  influence,  is  the  first  task 
the  city  planner,  to  be  followed  from  time  to  time,  as  neces- 
S  by  the  planning  of  details,  extensions,  and  such 

-Lions  of  existing  features  as  unforeseen  changes  or 

ler  experience  and  study  seem  to  dictate.* 

Content  of  Plan* — What,  then,  should  the  plan  contain? 

The  complexity  of  city  life  is  great,  the  factors  of  its  physical 

development,  numerous.     In  order  to  secure  unity,  planning 

should  include  and  harmonize  as  many  as  possible  of  these  fac- 

s.  public,  semi-public  and  private,  such  as  the  systems  of 

rfs  with  their  building  lines  or  set  backs,  the  waterfront  and 

improvements,  the  parks  and  other  public  open  spaces,  the 

iWic  and  semi-public  buildings  and  their  sites,  the  transpor- 

ion  systems,  both  local  and  long  distance,  with  their  rcspec- 

freight  and   passenger  stations  and   terminals,   the   gas, 

tcr,  electric  and  similar  public  utility  systems,  the  subdivi- 

of  building  land  and  the  regulation  of  the  height,  area 

relation  to  the  size  of  lot,  and  use  of  structures  on  it. 

lere  is  more  or  less  adequate  precedent  for  the  inclusion  of 

the  above  features  in  a  city  plan  in  this  country.^ 

[^  \yith  regard  to  the  limitation,  for  practical  reasons,  of  the  6eld  of 
inmg,  see  p.  i,  note  z 
p.  563.  note  ya. 

»7 


a8  THE  LAW  OF  CITY  PLANNING  AND  ZONING 

The  entire  urban  area,  however,  need  not  be  planned  in 
detail.  Thus  spaces  for  public  buildings  and  parks  should  be 
reserved,  to  be  devoted  to  more  specific  uses  and  laid  out  as 
required;  in  the  newer  parts  of  the  city  only  the  principal 
streets  need  be  fixed,  leaving  the  minor  streets  to  be  filled  in 
from  time  to  time  as  the  necessity  for  them  arises ;  and,  beyond 
the  present  city,  the  city  of  the  future  may  be  left  unplanned 
except  for  the  laying  out  of  the  main  thoroughfares  connecting 
the  city  with  the  cities  and  villages  outside,  and,  perhaps,  the 
imposition  of  provisional  building  and  zoning  regulations  for 
the  areas  between  them. 

Partial  Planning. — Very  few  cities  in  this  country  have 
comprehensive  city  plans,  although  in  many  of  them  certain 
features  have  been  thought  out  and  executed  with  care  and 
with  good  results.  This  partial  method  of  planning  is  open  to 
grave  criticism.  New  York,  for  instance,  built  an  extensive 
system  of  subway  and  elevated  transportation  to  relieve  con- 
gestion in  the  older  parts  of  the  city,  which,  for  lack  of  zoning 
restrictions,  has  been  instrumental  in  adding  to  the  city  new 
congested  areas  without  greatly  relieving  those  already  in 
existence.  Nevertheless  partial  planning  is  not  necessarily  a 
mistake.  The  American  public  is  not  educated  to  the  neces- 
sity of  a  comprehensive  plan,  but  is  sometimes  alive  to  the 
advantage  of  some  one  feature  of  such  a  plan,  as,  for  instance, 
transportation  or  zoning;  and  the  planner,  unable  to  do  what 
he  would,  must  do  what  he  can.  In  such  cases,  however,  the 
need  of  a  general  plan  should  always  be  kept  in  mind,  and  as 
an  incident  to  the  smaller  task,  as  much  of  the  larger  under- 
taken as  is  feasible.  This  is  in  fact  the  practice  of  wise  city 
planners ;  for  instance,  all  good  zoning  is  based  on  preliminary 
surveys,  which  are  partial  planning  studies. 

Enforcement  of  Plan. — The  city  plan,  in  order  that  the 
many  features  included  in  it  may  in  their  development  be  made 
to  conform  to  it,  must  be  enforced.  These  features  are  widely 
different  in  their  nature,  and  the  measures  to  be  taken  to  secure 
this  conformity  must  vary  accordingly.  The  public  features, 
such  as  the  highways  and  open  spaces,  are  constructed  by  the 
city,  or,  if  built  by  private  persons,  become  public  only  by  ac- 
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ceptance  by  the  city;  and  the  city,  by  controlling  its  own  acts, 
can  see  to  it  that  to  this  extent  these  features  are  in  accord 
Willi  its  plan.  The  semi-pubHc  features,  such  as  the  privately 
owned  utilities,  are  planned  and  constnicled  by  private  inter- 
tt  their  location,  in  so  far  as  it  is  on,  over  or  under  city 
ty,  is  usually  subject  to  the  city's  consent,  which  may  be 
made  dependent  upon  confonnity  to  the  city  plan.^  The  im- 
provements of  private  land  for  private  use  are  made  by  the 
private  owners  of  this  land.  To  some  extent  these  improve- 
ments may  be  controlled  indirectly  by  the  planning  of  the  city's 
public  features,  to  some  extent  directly  by  building  and  zoning 
regulations,  which  are  a  part  of  the  city  plan.  The  legal  right 
o(  the  city  to  pass  such  regulations  seems  clear.  This  subject 
is  taken  up  fully  in  that  part  of  this  work  devoted  to  the 
planning  of  the  private  features  of  the  city.^ 

A  measure  of  public  control  over  land  which  is,  and  is  to 
remain,  in  private  ownership  and  use  is  essential  not  only  to 
the  regulation  of  its  plaiuiing  for  such  use  in  the  public  interest, 
but  also  to  the  carrying  out  of  the  public  features  of  the  city. 
If  feasible  the  city  could  insure  the  possibility  of  the  construc- 
tion of  its  public  features  as  planned  by  purchasing  the  land 
needed  for  ihcrn;  but  prudent  planning  must  always  antici[>ate 
present  needs  by  many  years.  Cities,  for  lack  of  the  necessary 
ftmds,  seem  never  able  to  purchase  more  land  than  is  required 
for  the  immediate  future;  and  to  attempt  to  assess  the  cost  of 
hnprovcments  on  land  so  long  before  these  improvements  are 
needed  would  be  most  unjust.  Unless,  therefore,  the  city  can, 
by  some  method,  make  adherence  to  the  public  features  of  the 
plan  binding  upon  the  owners  of  the  land  afTected  by  it,  this 
land  is  sure  to  be  used  in  ways  which  will  make  it  very  expen- 
sive and  therefore  practically  impossible,  when  the  time  comes, 
to  construct  dicse   features  as  they  were  originally  planned. 


•T>ir-  %i^\v  alio  has  the  right  to  grant  or  refuse  a  charter  to  a  utility 
at  "s  charter:  and   also   to  prescribe,   within   certain   limits, 

^^  service  and  the   rates  to  be  charged   for  it.     A  portion 

ol   U'l^  i'_"*tr   ihe  state  usually  delegates  to  the  city :  and  could  delegate 
in»re^     AU  these  powers  could  be  used  to  obtain  conformity  10  the  city 
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This  the  history  of  many  American  cities  only  too  clearly 
proves.* 

Foreign  Methods  and  American  Attempts  to  Attain 
Similar  Results. — In  foreign  countries  where  city  plamiing 
has  been  most  successful,  adherence  by  the  land  owners  to  a 
plan  of  streets,  and  in  some  cases  a  few  of  the  other  maiti 
features,  of  the  future  city  is  secured  either  by  forbidding  die 
land  owner,  between  the  time  of  the  official  adoption  of  the 
plan  and  the  taking  of  his  land,  to  make  any  improvements 
likely  to  interfere  with  the  execution  of  that  plan  or  by  pro- 
viding that  when  subsequendy  his  land  is  taken,  he  shall  receive 
no  compensation  for  any  such  improvements.'  This  system 
has  been  in  operation  for  many  years,  not  only  in  Roman  Law 
countries,  but  in  England  and  Canada,  whose  laws  and  tradi- 
tions are  so  like  our  own ;  and  has  not  been  found  to  be  imjust 
to  the  land  owner.  The  street  is  essential  to  the  land  owner 
in  the  profitable  use  of  his  land.  The  only  right  of  which  the 
plan  deprives  him  is  the  right  to  build  in  the  bed  of  mapped 
streets  between  the  time  when  the  plan  is  adopted  and  the  time 
when  it  is  carried  out.  In  the  vast  majority  of  cases  this  right 
is  worthless  both  because  if  the  plan  is  a  good  one  it  indicates 
where  the  street  and  the  building  should  be  for  the  best  inter- 
ests of  the  land  owner  and  because  if  the  plan  is  carried  out 
seasonably  the  street  will  be  built  before  there  is  an  economic 
demand  for  the  building. 

The  need  of  protecting  planned  streets  from  the  encroach- 
ments of  land  owners  has  always  been  appreciated  in  this  coun- 
try, and.  at  various  times  many  of  our  states  have  passed  laws 
for  that  purpose.  Everywhere  in  the  United  States,  however, 
except  in  Pennsylvania,  these  laws  have  been  held  to  be  a  taking 
from  the  land  owner  of  a  right  of  use  in  his  land  and,  there- 
fore, to  be  contrary  to  the  provision  of  our  Constitution  that 

•See  the  report  of  Dr.  Robert  H.  Whitten,  at  that  time  Secretary  of 
the  Committee  on  the  City  Plan  of  the  Board  of  Estimate  of  New  York 
City,  to  that  committee,  dated  November  20,  1917,  on  the  Ertciion  of 
Buildings  xvithm  the  Lines  of  Mapped  Streets. 

'Temporary  structures,  etc..  are  therefore  usually  permitted,  and 
there  are  other  modiBcations  in  various  jurisdictions  of  the  strktaets 
of  the  rule ;  see  pp.  30  and  453.  ff. 
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no  man  shall  be  deprived  of  property  for  a  public  use  without 
^just  compensation.'     The  increased  interest  in  city  planning 

(ihin  recent  years  in  this  country  has  revived  and  strength- 
'cncd  the  demand  for  some  metiiod  of  establishing  the  street 
plan  on  a  secure  basis,  as  is  done  abroad ;  and  many  sugges- 
[txofis  have  been  made  for  the  accomplishment  of  this  result  in 
a  constitutional  manner.  It  has  been  proposed  that  the  city, 
.when  die  plan  is  adopted,  purdiase  or  condemn  an  easement  or 
ion  in  the  land,  to  acquire  it.  when  needed,  at  its  unim- 
proved value;  but  the  expense  of  the  purchase  of  this  right,  with 
the  proceedings  to  acquire  it,  added  to  the  expense  of  taking  the 

id,  later  on,  would  unquestionably  make  the  land  cost  the  city 

much,  and  laws  authorizing  cities  to  adopt  such  a  course 

fovld  remain  a  dead  letter."     It  has  been  suggested  that  the 

id  owner,  intending  to  improve  land  in  the  bed  of  mapped 
Streets,  should  be  required  to  give  the  city  six  months*  notice, 
ivithin  which  to  acquire  the  land;  but  this,  instead  of  protect- 


'Scc   report  just  cited    (Erection   of  Buildings  TtAtkin   the   Lines  of 

Stapled  Streets.  Dr    Robert   H.   Whittcn.  November  20.   1917)      Thtf  law 

>«ttJed  to  the  effect  as  stated  in  the  text  everywhere  in  the  United  States 

fccrc  the  question   has   arisen,   except   in    Pennsylvania.     The   cases  are 

ivcn    tn    Lewis,   tm'mrnt   Oi^main.   3d   dl,   set:.   2i6;    Nichols,   Eminent 

hmain,  Sec  101    (at  p.  aSa)  ;  See  also  Windsor  v.  Whitoiey.  95  Conn. 

1.(11 1    ...ii'idcrcd  on  page  36  of  this  work. 

a  in   this   connection    is    the   dictum   in    State   v.    Carragan, 

if  :->w  Jersey   Law   Reports  .SJ   {187J)   that  "If  the  improvc- 

siiuutd   be    made   in    bad    faith,    witli    intent   to   throw    an   undue 

irdea  on  the  puWic.  another  element  would  enter  into  the  consideration 

question  which  migiit,  perhaps,  produce  a  different  result";  but 

fatter  rif  rjty  of   Now   York   (Briftys   Avenue),   I18  Appellate  Di- 

•     (N.  Y.>   224   (1007);  and  notes  on  same,  36  L.  R.  A. 

17  Annotated  Cases  1034. 

.i<  uii  book  on  izmmcnt  Domain,  Callaghan  and  Co.,  Chicago, 

1909^  Set  226,  Note  23,  says,  in  explanation  of  the  Pennsylvania 

"Such   an  Act  was   held   valid   in    New   York   on  the  ground  that   it 
wii  f»a^*ei1   before  there   was  any  limitation   in  the  Con?titut.ion  of  that 
n    the   power   of    eminent    domain,    nnd   compcn.^ation   for   im- 
n  r.U«r»-(i  within  tlic  lines  of  a  pmposod  street   was  denied,  al- 

:h    ■!.•  ■  ns   not   actually   Ini^l   out   until    sevcntocn  years   after 

ir  f»4p    .  Matter  of   Furman   Street,    17   Wend,  649.     This 

wa*  •  I  I*cnn«vlvania  without  noticing  the  ground  on  which 

rcslrd.  rcet,  70  Pa.  St.   1^5"     Sec  in  this  conncctinn  People 

^1  V  <    R.  R    R.  Co.  V.  Priest.  m6  N.  Y.  274  at  j8S  ( [gi.M. 

law  in  Connecticut   for  the  planning  of  town« ;   Rc- 
Sec.   39i-3*36-     There   are  also   laws   for   xoiiiiig   by 
cskiocat  Uoiiiaifii  ftcc  Tables  of  Statutes. 
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ing  the  city,  would  furnish  the  land  owner  altogether  too  easy 
a  method  of  forcing  the  city  to  buy  his  land. at  his  pleasure, 
instead  of  at  the  pleasure  of  the  city.* 

In  a  number  of  states  laws  exist  which  provide  that  the 
owner  of  land»  wishing  to  lay  out  streets  with  lots  abutting  on 
them  for  sale,  shall  submit  his  subdivision  to  the  city  for  ap- 
proval Ik  fore  the  plan  shall  be  recorded ;  and  also  forbid  utili- 
ties in  streets  until  such  approval  is  obtained.***  The  private 
street,  laid  out  by  the  land  owner,  all  too  often  for  his  immedi- 
ate profit,  with  no  regard  for  the  interests  of  the  city  as  a 
whole  or  those  of  the  people  who  are  to  live  on  the  tract  in 
question,  while  by  no  means  the  only  offender  against  the  city 
plan,  is  probably  the  commonest  one ;  and  when  the  lots  on  such 
a  street  are  sold  to  innocent  purchasers  and  houses  built  on 
them,  the  city  is  practically  forced  to  accept  the  street  as  a  part 
of  its  public  system,  giving  up  its  own  plan  in  that  locality; 
the  only  alternative  seeming  to  be  to  allow  the  street  to  remain 
in  private  control,"  thus  continuing  one  evil  without  lessening 
the  others.  The  provision  for  approval  as  a  prerequisite  to 
recoril  is  effective ;  it  is  impossible  in  this  country  to  sell  land 
without  a  record  title.  The  provision  is  also  constitutional;  ** 
recortl  iK'ing  not  a  right  but  a  privilege  which  the  law,  for  rea- 
sons ot  public  ix>Hcy,  may  withhold.*'  Evidently  such  a  pro- 
vision can  be  used  to  the  best  advantage  only  in  connection  with 
an  aorcptcd  city  plan,  as  otherwise  the  planning  of  any  given 
plot  would  not  be  related  to  the  plan  of  other  tracts  of  land  and 
of  the  city  as  a  whole. 

L'seful  as  are  the  laws  providing  for  the  approval  of  the 

•  Srt  ihtr  rrp<.>rt  on  the  Erection  of  BuildiKgs  jvithin  the  Lines  of 
Mapf*\i  Stri-cts  already  nsterred  to:  and  for  a  more  radical  suggestion, 
scs*  "A  Survey  of  the  I-csal  Status  of  a  Spccirtc  City  in  relation  to  City 
rianniiis"  Ny  Kdward  M.  Bassett.  in  the  Proceedings  of  the  Fifth  Com- 
fercHKC  en  City  iVunnwj;  », Chicago.  i^ij>.  pp.  .{6  at  4^ 

'*  Kor  pTvoc\!cnls  see  pv».  JJ.  57^^*  S^^JU  5^7- 

"  riiouestioraMy  the  city  has  the  legal  right  to  condemn  the  land 
for  its  o»ii  -i>steri  ot  streets  rcijardless  of  the  cxistinn  private  strerts, 
and  the  buitdiivgs  abutting  on  them:  but  it  would  be  sddom  indeed  thaLt 
an.v  city  would  exervise  such  a  right. 

"I'.iuTvan  V     Ross.    107  l\  S.  54S   uAar"*- 

"  Si-e  cases  cited  in  IJ?  C^yrpus  Juris,  p.  J-C  kSec.  i86>  and  xiSL  note  65, 
Va> .  aUo  State  v  Register  of  Deeds,  jo  Mtnn.  521  V1S8O) :  Van  Husan 
V.  Hcames^  90  Mich.  504;  Comtra,  Sate  t.  Moore.  7  WasiL  173  (i^)- 
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subdivisions  of  owners  desiring  to  sell  land,  as  a  prerequisite 
to  record  of  the  deeds,  they  do  not  prevent  the  owner  who  does 
not  wish  to  sell  from  improving  his  land  in  such  ways  as  often 
practically  force  changes  in  important  features  of  the  plan,  and 
in  some  cases  their  entire  abandonment;  as,  for  instance,  by 
encroaching  upon  a  mapped  street,  or  building  a  factory  or  a 
row  of  costly  houses  entirely  across  it.'*  In  order  that  the 
plan  may  be  adequately  guarded  its  main  features  must  be 
protected  by  the  police  power  of  the  state.  It  has  therefore 
been  suggested  that  an  amendment  to  our  state  constitutions  be 
ur-     '  iiies  the  right  to  adoi>t  plans  binding  land  owners, 

as  ,     ania.    At  best,  such  amendments  could  be  passed 

only  after  a  long  struggle ;  and  it  is  to  be  feared  that  they  would 
be  held  by  the  Supreme  Court  of  the  United  States  (which  has 
not  as  yet  passed  on  the  question)  to  be  contrary  to  the  fed- 
eral Constitution.  It  is  true  that  with  proper  city  planning  a 
good  plan  will  be  made  for  undeveloped  territory  and  will  be 
carried  out  seasonably;  but  in  this  country  the  probability  of 
good  administration  is  not  regarded  as  a  sufficient  safeguard 
against  inj\3shce  in  exceptional  cases,  as  it  is  abroad.  And 
there  are  many  cases,  especially  in  portions  of  the  city  already 
more  or  less  built  up,  where  injustice  might  be  done.  Take 
for  instance  a  lot,  all  or  an  undue  portion  of  which  lies  in  the 
bed  of  a  future  street.  The  owner  has  nothing  to  gain  by  tlie 
street;  and  if,  as  often  happens,  its  construction  is  delayed 
b<^yond  the  time  when  the  lot  might  with  profit  be  built  up. 
the  owner  for  many  years  must  pay  taxes  on  the  lot,  but  caiuiot 
get  any  return  on  it.  Again,  suppose  a  deep  lot  on  an  existing 
street  with  a  factory  on  the  front  portion  of  the  lot  and  a  pro- 
posed street  planned  to  occupy  its  rear  portion.  The  entire 
lot  would  hold  with  advantage  perhaps  two  additional  factory 
buildings.  If  the  owner  wishes  to  construct  one  such  building, 
he  can  put  it  in  the  middle  of  the  lot,  ami  there  is  no  loss  to 
him  in  depriving  him  of  the  use  of  the  bed  of  the  mapi^ed 
street;  but  if,  in  course  of  time,  he  needs  a  third  building,  the 
only  land  for  it  is  tlie  land  devoted  to  the  future  street;  and 

■•  S«   lilf    Hfport  Oil   the  EreclMn  of  BuHdtfxgs  uithin  the  Lines   of 
Mafif^d  StretU  juet  referred  to. 
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it  is  unjust  to  deprive  him  of  the  only  use  he  can  make  of  that 
land  for  many  years.  It  is  no  answer  to  his  claim  of  damage 
that  when  the  rear  street  is  buih  his  land  will  be  benefited.  Cor 
under  proper  laws  he  must  pay  for  that  benefit  when  it  comes. 
And  the  city  may  change  its  mind  and  never  build  the  street;  in 
spite  of  the  fact  that  for  years  it  has  kept  it  on  the  map. 

A  New  Method  of  Protecting  the  Plan. — As  a  method 
under  the  police  power,  of  making  a  city  plan  of  streets  and 
perhaps  a  few  other  features  binding  upon  property  owners 
which,  it  is  submitted,  would  be  just  to  them  and  valid  under 
our  constitutions,  it  is  suggested  ^^  that  municipalities  shall  be 
authorized  by  state  law  to  adopt  plans  binding  upon  them  until 
amended  in  due  form.  If  a  land  owner  desires  to  locate  an 
improvement  in  the  bed  of  a  mapped  street  or  within  mapped 
building  lines  (or  perhaps  on  land  destined,  by  the  plan,  for  a 
ftmall  park  or  playgrovmd,  or  the  site  of  a  public  building)  he 
shall  apply,  in  the  building  permit,  for  permission  to  locate  an 
ijuprovenicnt  contrary  to  the  provisions  of  the  city  plan;  and 
when,  ultimately,  the  land  is  condemned  he  shall  recover  no 
damages  for  the  improvement  if  it  is  so  located  without  \)ct- 
mission.  Tlie  city,  through  its  building  department  or  other 
proper  authority,  shall  grant  this  permission  only  when  its  re- 
fusal will  unavoidably  do  the  land  owner  substantial  Ic 
injury  and  in  this  connection  shall  take  into  considc;  le 
possible  uses  of  other  land  in  the  neighborhood  belonging  to  the 
same  owner  and  the  possibility,  in  whole  or  in  part,  of  changing 
tJic  improvement  or  its  location. 

From  the  decision  of  the  building  department  refusing  per- 
mission to  locate  contrary  to  the  city  plan,  there  shall  be  an 
appeal  to  a  board  of  appeals,  \^  ho  shall  have  the  power  to  grant 
the  permisjiion  with  conditions  calculated  to  lessen  or  alto- 
gether to  avoid  the  expense  to  the  city  due  to  improvements 
when,  later,  the  city  condcnms  the  land;  no  appeal  to  the  coitris 
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Ing  allowed  until  after  resort  to  the  board  of  appeals.  Iliis 
provision  would  both  mitigate  most  if  not  all  the  hardship 
which  the  law  might  otherwise  cause  the  laud  owner  in  special 
cases  and  make  the  law  less  vulnerable  before  the  courts.*'    In 

"A  draft  of  a  statute  along  the  lines  sugKcstcd  in  the  text  was  drawn 
Op  by  Mr  Bo^selt.  ami  15  given  below.  For  the  sake  of  definiteness  it 
»■'  ^s  an   amcmlnicnt   to  the   New   York   Charter.     It   should  be 

Ik:  'lii^  charter  provides  that   in  the  construction  of  all  the  fea- 

tuira  '   part  of  the  city  map  the  city  shall  follow  that  map,  ex- 

cept a^  in  due  form.     For  a  reference  to  these  provisions,  sec 

p,   154,    :    :,   ^.    ;!:is  WOrk. 

The  suggested  act  is  as  follows: — 

An  Act 

To  amend  the  Greater  New  York  charter  in  relation  to  the  official 
map  and  plan,  to  prevent  liuildinRs  in  <itreet<(  shown  on  such  map  and 
plan,  and  to  empower  the  board  of  appeals  to  grant  building  permits  in 
certain   cases. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows : 

Sec.  X.  Chapter  VI  of  the  Greater  New  York  charter  is  hereby 
amended  by  adding  after  section  442  a  new  section  to  be  known  as 
srr*"   -    ■■:"i,  as   follows: 

I  Such  map  and  plan  is  established  to  conser%'e  and  pro- 
en  Liblic  health,  safetjr  and  general  welfare.  Accordingly  for 
thi  of  preserving  the  integrity  of  such  map  and  plan  no  permit 
sh  r  V-c  i<^?ucd  for  any  buildins!  in  any  street  laid  out  in  such 
fT  '"d  however  that,  if  the  land  within  such  mapped 
str-  a  fair  return  to  the  owner,  the  board  of  appeals 
shall  have  povvL-r  in  a  specific  case  U>  grant  a  permit  for  a  building  or 
buildings    which    will   as   little   as   possible   increase   the   cost  of   opening 

■h   —  ■     -  *  ^rl  to  cause  a  change  of  such  map.  and  such  board  may 
Ij  '    requirements  as  a  condition  of  granting  such   permit, 

^   =*i-ill  inure  to  the  benefit  of  the  city.     Before  takina: 
an  <   in  this   section  the  board  of   appeals  shall  give 

pn  rtng. 

Sec  i.  Section  7i8d  of  Chapter  XIV-A  of  the  Greater  New  York 
dttrter  U  hcrtSy  amended  so  that  it  will  read  as  follows : 

BoAfd  of  Appeals.  Sec.  7i8d.  The  appointed  members  of  the  board 
of  standards  and  appeals  and  the  chief  of  the  uniformed  force  of  the 
fire    '  '    'ive  of   the  other  members,   shall   hear  and   decide 

aj  iew    any    rule,    regulation,    amendment    or    repeal 

thr  (Uircmcnt,    decision    or    determination    of    a    superin- 

tn  isrs   made   under  the  authority  of   title  two  of  chapter 

tri.  r  *if  any  ordinance  or  of  the  fire  commissioner  under 

\h<  liree  of  chapter  fifteen  of  this  act  or  of  any  ordi- 

lia:i  law.     They  shall  also  hear  and  decide  all  matters 

refrncd  i«>  iht-m  or  upon  which  they  are  required  to  pass  under  any 
fr*oltrti'>o  of  thr  bn»rd  of  estimate  and  apportionment  adopted  pursuant 
10  '       "'?d  and    forty  two-a   and  two   himdred  and   forty- 

I*'  They  shall  also  hear  and  dcnde  applications  for 

ft'  m  str/fts  hid  out  in  thr  t^ffirial  map  and  plan  of 

ihj  •  section  442a  of  chapter  VI  hereof.     No  member 

of   1..^   —.-...; ,...ss  umn  any  question  in  which  he  or  any  corpora- 

tion  in  whidi  he  is  a  stockliolder  or  security  holder  is  interested. 
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both  these  re^KCts  a  board  of  appeak  would  in  dus  conncctkxi 
naider  a  service  znalogqos  to  that  wfaidi  it  has  so  admiraUj 
perfonned  under  zoning  taws.^^ 

Hearings  on  appeals  shall  be  before  at  least  fr«c  members  of  the 
board  of  appeals,  and  the  coacnrriqg  toCc  of  fire  members  of  tibe  board 
of  appeals  shall  be  necessary  to  a  dedsioiL 

llie  words  board  of  appeals  when  used  in  tins  diaptcr  refer  to  the 
said  appointed  members  of  tbc  board  of  standards  and  appeab  and  the 
chief  of  the  nnifonnrd  force  of  the  fire  departmmt,  when  acting  onder 
the  powers  conferred  by  diis  section. 

Son: — New  matter  in  section  7i8d  is  in  italics. 

"In  support  of  legislation  for  the  establishment  and  protection  of 
the  dty  pUn  under  the  police  power  the  late  case  of  Windsor  t.  V^lutney 
(95  CotuL  337;  1930)  may  be  cited.  In  1917  the  State  of  Coonectknt 
passed  an  act  (Special  Laws,  1917.  ^(o.  133;  p.  827)  for  the  pUnnioK 
of  ontlying  parts  of  the  town  of  Windsor,  in  the  outskirts  of  the  City 
of  Hartford.  The  act  provides  for  the  creation  of  a  planning  commis- 
sion with  power  to  establish  a  street  and  building  Ime  plan  for  this 
territory;  gives  the  land  cwner  an  appeal  to  ^c  courts  if  he  considers 
the  plan  for  his  land  unreasonable,  and  forbids  land  development,  the 
sale  of  lots  and  the  erection  of  buildings  not  in  cooformity  with  the 
ofiicially  adopted  or  sanctioned  plan.  No  compensatioo  for  the  estab- 
lishment of  the  plan  is  provided  for. 

In  his  brief  in  support  of  this  act  the  attorney  for  the  town  of  Wind- 
sor says: 

*^Vc  anticipate  that  the  defendants  will  chum  that  a  man  has  a  right 
to  build  and  use  private  ways  on  his  own  land,  diat  tiiat  is  all  that  the 
present  scheme  amounts  to,  and  that  the  State  cannot  interfere  with  this 
right  without  compensation.  Without  denying  the  right  of  a  land  owner 
to  maintain  private  ways  on  his  own  land  which  do  not  affect  other  prop- 
erty, directly  or  indirectly,  rrc  shall  show  that  this  is  not  the  situation 
involved   in  the  present  case. 

"Section  11  of  this  act  provides  that  the  provisions  of  the  act  shall 
not  apply  to  the  Windsor  Fire  District,  in  other  words,  to  the  village  of 
Windsor.  The  growth  of  the  City  of  Hartford  toward  the  North  ts 
extending  into  the  southerly  part  of  the  Town  of  Windsor  and  land 
development  schemes  like  the  one  engineered  by  these  defendants  are  now 
in  progress  and  probably  will  be  more  numerous  tn  the  immediate  future. 
The  present  act  is  intended  to  properly  provide  for  the  conditions  which 
prevail  in  the  outskirts  of  a  city. 

*'The  complaint  states  that  the  defendants  are  endeavoring  to  sell  a 
large  number  of  building  lots.  The  two  parallel  streets  are  800  feet  long. 
If  the  building  lots  are  50  feet  wide,  the  usual  width,  there  will  be  t6 
building  lots  on  each  side  of  each  of  these  streets,  a  total  of  64.  In 
addition  there  will  be  building  lots  on  the  cross  street.  It  is  obvious  that 
in  the  natural  course  of  events  there  will  be  a  large  number  of  houses 
erected  on  this  tract  within  a  few  ^ears  and  that  a  considerable  number 
of  people  will  live  in  them.  This  is  not  only  probable  but  is  the  result 
which  the  defendants  contemplate  and  are  trying  to  bring  about.  It  is 
respectfully  submitted  that  this  enterprise  is  one  in  whicn  the  State  of 
Connecticut  has  a  letritimate  interest. 

"If  within  the  next  few  years  this  tract  contains  numerotis  dwdlhigs 
and  a  considerable  population,  it  will  become  the  duty  of  the  State  of 
Connecticut  and  its  agent,  the  Town  of  Windsor,  to  provide  fire  pro- 
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Illustrations,  of  the  service  which  a  board  of  appeals  could 
render  in  the  administration  of  this  provision  of  the  planning 
law  are  niunerous  and  varied;  and  of  these  illustrations  I  will 
ite  three. 


ioa  and    police   protection.      In   the   inicrest    of   safety    and    morality 
[ht»  must  be  provided.     In  the  interest  of  health  a  sewer  mni^t  he  in- 
Ik-d.     Water  must  be  furnished.     The  children  must  be  provided  with 
lool   facilities.     In  caring   for  all   these  esicntials   the   State  must   use 
;rcet5.     Wc  all  Icnow  from  experience  that  the  normal  result  of  such  an 
itcrprisc   is   that  the  town   sooner  or   later   takes  over   such   streets   as 
rWic    highways.      If    it    docs,    grading,    curbing,    drainage,    etc ,   becume 
rccssary  and  expensive.     But  whether  these  streets  become  public  high- 
rays  or  not,  the  above  public  duties  and  many  others  will  be  eventually 
thrown  on  the  Town  of  Windsor  if  the  project  of  the  defendants  becomes 
success. 
"We  think  further  that  the  State  and  its  agent,  the  town,  are  fairly 
itic<l_to  take   into  consideration   the   relation  td   the  tract   in  quesUiMi 
icral  lay-out  of  highways  in  the  town,  both  those  already  cxi^t^ 
ich  highways  as  the  future  is  likely  to  call  for  in  the  ncij?hbor- 
Ti  U  obvious  tliat  if  one  land  owner  lays  out  streets  according  to 
hts  notions  and  the  adjoining  owner  adopts  an  entirely  ditTereiit  scheme, 
fhcn  the  town  eventually  takes  both  groups  of  streets,  the  performance 
'  its  public  functions  will  be  greatly  complicated.     Wide,  straight  streets 
'^*  beautiful— they  are  the  best  streets  for  practical  purposes. 
not  unreasonable  that  the  town  should  have  some  control 
|[  r  in  advance. 

'!t  may  be  contended  that  the  time  for  the  town  to  take  a  hand  in 
matter  h  when  the  necessity   for  actual  public  care  arises      But   we 
tntain  that  the  State  is  fairly  entitled  to  look  forward  Xn 
lions  contemplated  by  the  parties  in  interest  witli  proper 
ts    future   duties  and    that    this    is    supported    by   common 
c  authorities  which  wc  have  cited  above.     It  is  ridiculous 
i>   I'.LH   I    .   Stale  must  stand  by  and  watch  the  defcndaius  and  iheir 
(dees     build    up    a    considerable    community    and    then    step    in    and 
Iraighten  out  the  street  problems  at   greatly  increased   expense  to  both 
State  and  the  parties  then  concerned.     The  prudent  and  sensible  thing 
the  State  to  do  is  to  have  its  say  now.     This  is  what  the  present  act 
to  accomplish.     It  is  clear  from  the  above  citations  that  the  police 
rcr  of   the   State   would   enable   it   to   handle   the   situation   when   the 
lity  has   once  come   into  existence  and   we   think  it   equally  clear 
ic  police  power  of  the  State  is  broad  enough  to  enable  it  to  antici- 
<    conditions  indicated  by  the  situation." 
-:  the  Act,  the  Crum  says: — 
"'  regulation  can  be  supported  as  a  legitimate  exercise  of 

r,  the  Act  must   fall.     A   town  commission  plan  such  as 
nplales  is   distinctly  for  the  public  welfare.     Its  theory  is 
Uy  fnn  streets  when  and  where  the  public  need  them,  and  of  adequate 
idtfi  to  meet  the  recjuircments  of  the  community  and  of  transportation. 
such  a  plan  each  street  will  1>e  properly  related  to  evcr>'  other  street. 
tWintr  lines  will  !«  cstabli^^hed   where  the  demands  of  the  public  rc- 
jti  it-e  for  light  au'l  air  will  be  given.     Such  a  plan  is 

f»  he   future.      It   betters  the   he;iith   and   safety   of   the 

t..:.  ;:ni.ii^  .    .i    >.<   .ifs   the   transportation    facilities;   and    it   adds   to   the 
kppeannce  aod   wholesomeness  of  the  place,  and  as  a  consequence  it 
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If  a  land  owner  desires  to  erect  a  brick  structure  in  the 
bed  of  a  mapped  street,  the  board  of  appeals  could  offer  to 
authorize  a  wooden  building,  pointing  out  lliat  such  a  building 
could  be  amortized  in  a  given  number  of  years,  with  a  fair 
return  to  the  land  owner  on  the  value  of  his  land.  No  court 
could  hold  that  (in  the  absence  of  other  complications)  the  land 
owner  was  rightly  aggrieved  to  whom  such  an  offer  was  made, 
even  if  he  could  obtain  a  larger  amount  by  violating  the  city 
plan,  contrary  to  the  general  interest:  for  if  the  return  is  a 
fair  one  he  is  not  unjustly  deprived  of  his  propert>'. 

If  a  building  were  proposed  a  part  of  which  only  would 
project  into  the  future  street,  the  Ixjard  of  appeals  could  offer 
to  consent  to  a  building  of  wliich  the  projecting  portion  was 
only  one  stori,'  high ;  backing  up  the  proposal  by  plans  showing 
the  suitability  and  yield  of  such  a  building  in  such  a  location, 

reacts  upon  thp  morals  and  spiritual  power  of  the  people  who  live  under 
such  surroundings.  The  demands  of  a  large  city  may  excuse  conffe*- 
tion.  but  in  a  small  city  or  a  country  town  there  is  no  excuse  for  such 
living  conditions.  But  unless  some  authority  controls  and  regulates  the 
land  development,  we  may  look  for  too  narrow  streets,  too  ftw  or  no 
building  lines,  and  buildings  erected,  unstable  in  character,  unsuitable  in 
material,  and  inappropriate  in  con<;truciion.  Our  large  communiiies  all 
have  their  examples  of  the  unregulated  layout  of  streets  and  bui1din>i 
lines  .nnd  btnldinKS;  of  instances  of  land  development  so  as  to  yield  the 
last  penny  to  its  promoters  regardless  of  the  public  welfare:  of  com- 
munity eyesores ;  of  streets  made  over,  whole  sections  changed,  hecauw 
at  the  beginning  no  reasunable  provision  was  made  for  the  safety,  heilth 
or  welfare  of  the  community. 

"Such  an  Act  as  this  is  conceived  in  ptiblic  wisdom  and  serves  Rrent 
public  ends.  Courts  will  be  reluctant  to  destroy  it  and  with  it  its  benefi- 
cent pnrpo«.cs"     05  Conn.  362-3. 

It,  shuiiM  be  noted  that  there  is  a  material  difference  between  the 
(  ■'.   statute  and  the  statutes  for  the  r»tablishmcnt  of  city  plans 

•  t;  ly  the  courts  of  Pennsylvania  and  held  invalid  in  nl!  thr  nthef 

Hcst   in    which   the  qncstion  has  been   raised.     The  Connr-  ite, 

lljVe  thr  Mtbrr''.  provide?  fnr  a  mndification  of   tb*-  plan  i  iai 
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If  the  city  intended  to  build  the  street  within,  perhaps,  five 
rears,  the  board  could  be  authorized,  with  the  consent  of  some 
"oper  city  authority,  to  agree  with  the  land  owner  that  the  city 
ould  build  it  within  that  time.  This  agreement  would  usually 
Lke  it  certain  that  the  location  of  the  building  with  relation 
lo  the  future  street,  so  soon  to  be  built,  was  the  most  profitable 
le.  especially  if  the  building  was  to  be  expensive. 
^A  provision,  under  the  police  power,  making  a  few  of  the 
rtial  features  of  the  city  plan  binding  upon  the  land 
ilanned  is  essential  to  the  success  of  city  planning  in  this  coun- 
The  provision  here  suggested  would  seem  to  accomplish 
i-erNlhing  which  is  secured  by  the  provisions,  for  the  same 
iqx)sc.  of  foreign  laws,  by  methods  already  familiar  in  this 
rouniry,  and  therefore  more  Hkely  to  win  the  approval  not  only 
i  city  planners,  but  of  our  courts. 

The  Control  of  City  Development. — The  purpose  of  city 
lanning  is  the  attainment  of  unity  in  city  construction.     To 
jthat  end  the  power  to  establish  and  protect  a  city  plan  is  neces- 
iry  but  not  sufficient.    In  addition  some  measure  of  power  to 
*ric  the  order  and  time  of  development  of  outlying  land 
\i  -.iry.    In  this  country,  and  in  most  parts  of  the  British 

ipire,  the  land  owner  may  convert  his  agricultural  land  into 
^roftpcclive  building  lots  wherever  and  whenever  he  pleases. 
he  rcsidt  is  often  a  premature  subdivision  of  land,  with  a  re- 
tting economic  waste,  and  always  an  undirected  city  growth. 
German  Methods  of  Control. — The  development  of  out- 
ring  land  is  contrfjlled,  to  a  considerable  extent,  in  some  of  the 
in  states  by  imposing  upon  it  zoning  regulations  allowing 
ily  low,  detached  residences,  covering  a  small  percentage  of 
le  lot,  in  other  stales  by  forbidding  all  subdivision  of  land 
id  construction  of  permanent  improvements  until  the  city 
id'       '       the  land  should  l)C  developed,  and  establishes  a 
Iding  or  zone  regulations,  thus  fixing  the  direction 
and  character  of  city  growth. 

I:    '       "  'ui,  the  F.nglish  speaking  colonies,  and  this  coun- 
;   imilding  land  abutting  on  more  or  less  injproved 
;b,  witli  many  if  not  all  the  city  utilities,  is  to  be  found  here 
id  there  throughout  the  city,  llie  amount  of   it   increasing 
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agricultural,  on  condition  iJiat  they  cancel  all  existing"  subdivi- 
sion and  agree,  as  long  as  this  classification  is  retained,  not  to 
make  any  new  subdivision.  In  return,  the  city  agrees  to  tax 
the  land  at  a  low  rale.  It  is  understood  that  no  city  improve- 
ments, except  such  as  are  appropriate  to  agricultural  land, 
shall  be  made  in  agricultural  areas.  When  the  owner  wishes  to 
obtain  a  classification  of  his  land  as  building  land,  he  must  at 
once  pay  an  increment  tax  of  fifty  per  cent  on  lis  increased 
value  and  thereafter  is  liable  for  taxes  at  the  regular  rate.  It 
is  calculated  that  the  city  will  not  lose  in  taxes  more  than  it 
saves  in  interest  and  administration ;  and  that  the  present 
owners  of  the  land  and  the  final  owners  of  it  and  tlie  homes  on 
it.  will  he  greatly  l»enefited,  thus  again  benefiting  the  city.  Such 
an  arrangement  would  Ije  entirely  possible  in  this  country  in 
any  case  where  it  seemed  desirable;  for,  entered  into  voluntarily 
by  the  land  owTier,  it  is  neither  unconstitutional,  under  our  legal 
system,  nor  unjust.^* 

7-  That  a  reduction  of  not  more  than  forty  per  cent  be  made  in  the 
mill  rate  for  lands  in  the  outer  area. 

8.  No  compromise  for  bade  taxes,  but  an  extension  of  the  time  for 
payment  not  over  ten  years. 

9.  That  there  be  paid  to  the  City  in  respect  of  any  land  located  in 
the  suburban  area  that  may  hereafter  U-  assessed  on  the  basis  of  assesv 
mem  for  lands  in  an  unsubdivided  state  on  the  first  sale  thereof  after 
the  date  of  assessment  on  the  said  basis,  one-half  of  ih'  .  ^^^ 
value,  if  any,  as  shown  by  the  sale  price  thereof,  and  the  ;i  the 
assessments  of  the  said  land  frmn  tl»e  said  lirsi  f*^^.'-m,.,  .,  ...  ^^'d 
sale  and  on  each  Mihscquent  side  thereof  the  sam  n  of  the  io- 
crease  in  value,  if  any.  as  shown  by  llie  sale  price  t  1  the  average 
of  the  assessment?  smcc  the  preceding  sale,  until  the  said  land  shall  be 
brought  into  the  urban  arra.  or  shall  t>e  axsessed  on  the  same  basis  of 
assessment  as  lands  in  the  urban  area,  whichever  shall  first  happen. 

la  Thai  there  be  a  penally  or  a  wild  lands  tax  imposed  on  all  agri- 
cultural lands   in  the  out' 

M.     That  the  Hoard  asked  to  oac 

their  powers  to  reduce  li-  ^ 
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CHAPTER  I 

ACQUIRING  THE  LAND 

The  City's  Need  of  Land, — One  of  the  greatest  needs  of 

le  modem  cit>'  is  land.    The  city  requires  land  for  its  many 

iblic  features,  such  as  streets,  parks  and  playgrounds,  docks, 

'n'oirs,  sites  for  public  buildings,  and  many  miscellaneous 

These  features  are  essential  to  the  growth  and  prosperity 

^^  vty,  to  the  happiness  and  physical  and  moral  health  of 

itants;  and  they  all  require  land  for  their  construction. 

\y  at  a  moderate  estimate  40  per  cent  of  the  total  area 

city  of  today  should  be  devoted  To  public  uses.     Unfor- 

tely  vcn-  few  cities  have  anything  like  this  percentage  for 

uses.     It  seems  impossible  for  the  modem  city  to  obtain 

sufficient  supply  of  land  to  keep  up  with  its  ever  augmenting 

of  it;  and  the  more  the  supply  lags  behind  the  demand, 

higher  the  land  is  in  price  and  the  harder  it  is  to  catch  up. 

The    City's   Difficulties   in    Obtaining    Land. — In    its 

forts  to  obtain  the  land  it  requires  the  city  encounters  many 

lilies.    Usually  it  lacks  capital  for  the  constantly  increas- 

lant  and  equipment,  including  land,  necessary  today  for 

iS  in  alt  great  business  enterprises;  generally  its  methotls 

obtaining  its  income  are  faulty,  and  less  productive  and 

se  than  they  should  be;  and  almost  invariably  it 

its  land  at  a  reasonable  cost. 

Effect  of  Legal  Restrictions. — It  is  a  well-known  fact 

rt  public  improvements  cost  more  than  similar  private  enler- 
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prises.  There  arc  many  causes  for  this.  Public  officials 
sometimes  less  honest  than  private  administrators,  or  less 
capable,  or  less  devoted.*  Invariably,  however,  the  conduct  of 
public  business  is  hampered  by  legal  restrictions  from  which 
private  affairs  are  free.  This  is  especially  the  case  with  the 
purchase  of  land. 

Price  Governed  by  Cost  in  Condemnation  Proceedings. 
— A  city  has  the  legal  right  to  obtain  land  by  agreement  wi 
the  owner:  but  in  this  country  and  in  England  land  is  acqui 
only  for  a  use  specifically  stated  at  the  time  in  accordance  wi 
plans  announced  in  advance.    The  owner,  therefore,  knows  that 
his  land  is  essential  to  the  city  and  could  usually  extort  an     ■ 
extravagant  price  for  it,  but  for  the  fact  that  the  city,  undeifl 
eminent  domain,  can  take  it  without  his  consent.     For  this" 
reason  the  cost  of  land  to  a  municipality  is  its  cost  as  obtained 
under  the  power  of  eminent  domain ;  and  it  is  only  in  so  far  as 
that  power  is  suitable  for  the  purpose  that  the  city  can  obtain 
land  at  a  reasonable  price  and,  therefore,  in  a  sufficient  quantity 
for  its  needs. 

Legal  restrictions  upon  the  exercise  by  a  public  body  of  a 
power  like  eminent  domain  are  an  expense  to  the  public  in  two 
ways: — they  decrease  the  power  of  the  city  to  act  effectively, 
and  they  increase  the  number  of  required  formalities  with  their 
attendant  delays  and  expenses.    There  is,  however,  a  necessity 
for  a  measure  of  such  restriction.    A  municipalit>',  for  instance, 
should  be  required  to  give  the  public  due  notice  of  its  plans, 
and  time  to  examine  them,  so  that  they  may  more  surely  con 
form  to  public  wishes.    The  individual  also  needs  protectii 
in  his  private  interests  against  the  arbitrarj*  use  of  govemmcn 
tal  power.     Restrictions  on  tliis  and  similar  powers  should, 
therefore,   be  imposed,  but   they   should   be  examined   and 
anal>'zed  with  great  care  in  order  that  only  those  which  arc 
useful  may  be  retained  and  that  these  may  be  made  as  simple 
as  is  consistent  with  the  fulfilment  of  their  jHirposc. 
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Duplication  of  Constitutional  Limitations. — Through- 
out the  civilized  world  the  power  of  eminent  domain  is  very 
properly  subject  lo  the  limitation  that  it  shall  be  exercised  only 
for  the  public  advantage,  on  payment  to  the  owner  of  just  com- 
pensation. The  power  of  taking  private  property  without  the 
consent  of  the  owner  is  one  from  the  arbitrary  use  of  which 
the  individual  citizen  should  Ix;  protected.  In  other  countries 
property,  in  common  with  life  and  liberty,  seem  to  be  sufficiently 

E  safeguarded  by  statute,  or  at  most  a  constitutional  provision, 
interpreted  by  the  legislature;  but  in  this  country  these  rights 
are  guaranteed  by  both  state  ^  and  national  constitutions,  con- 
strued and  upheld  by  the  state  and  national  courts.  This  dupli- 
cation is  easy  to  explain  historically.  The  so-called  bill  of 
rights,  containing  these  guaranties,  was  a  valued  part  of  the 
«tate  constitutions  long  before  the  creation  of  the  national 
government.  The  federal  constitution  lias  always  defended 
the  citizen  against  federal  oppression,  but  it  was  not  until  the 
fourteenth  amendment  was  passed  in  1868,  as  a  result  of  the 
Civil  War,  that  the  United  States,  to  any  extent,  attempted  to 
protect  the  citizen  from  his  own  state.  Meanwhile,  the  state 
bill  of  rights  had  become  sacred  in  popular  estimation,  and  in 
none  of  the  many  revisions  of  state  constitutions  has  it  been 
omitted. 

Time-honored  as  it  is,  there  is  nevertheless  reason  to  doubt 
whether  there  is  suflficicnt  cause  for  the  continuance  of  this 
duplication,  often  enabling  the  litigant  to  appeal  first  to  state 
and  then  to  national  courts  for  relief  and  delay.  As  passed  on 
by  the  Supreme  Court  of  the  United  States,  it  is  true  that  these 
provisions  are  more  favorable  to  modem  social  reforms  than 


•Fmm  some  of  the  early  statutes  and  decisions  with  regard  lo  the 
takinj!  of  land  for  roads  in  a  few  of  our  states  it  might  seem  that 
there  were  exceptions  to  this  rule.  In  these  states,  in  early  times,  it 
was  customary  to  ^vc  with  every  grant  of  land,  a  certain  excess  to  pro- 
ride  for  public  roads.  In  these  cases,  therefore,  il  was  nnt  a  takinf; 
without  compensation  to  require  the  prantees  to  surrender  the  land  for 
roads  without  payment,  and  the  decisions  allowing  such  a  practice  are 
not  contrary  to  the,  accepted  doctrine.  The  opinions  do  not  in  these  cases 
always  make  this  fact  clear  For  references  to  the  statutes  and  the  cases 
under  them  sec  Lewis,  Eminent  Domain  (3d  ed.),  Sec.  674,  Nicfaols^ 
Eminent  Domain  (2d  edj.  Sec.  204. 
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when  construed  by  most  of  the  state  courts.*    Few.  however, 
will  deny  that  c\'ery  essential  right  of  the  individual  is  pn 
tccted  by  the  United  States  Courts:  and  the  abolition  of  tl 
bills  of  rights  and  similar  guaranties  in  the  state  constitutioi 
would  certainly  simplify  procedure  and  lessen  delay  and  ex-i 
pcnse. 

The  national  constitution  provides,  in  effect,*  that  privati 
property  shall  be  taken  by  authority  of  the  United  States  or  ol 
any  state  only  for  public  use,  on  payment  of  just  comjKnsati* 
Not  content  with  this  amount  of  protection  to  the  private  pro] 
erty  of  their  citizens,  or  even  with  inserting  a  like  protection  ii 
their  own  constitutions,  many  states  have  provided  additional 
safeguards.  Thus  in  some  states  compensation  is  required 
the  constitution  for  property  which,  although  not  actual!; 
taken,  is  "damaged."  "injured,"  or  "injuriously  affected" 
authority  of  the  state,  and  in  some  states  there  are  statutes  u 
the  same  effect.  This,  as  will  appear  in  the  chapter  with  rela- 
tion to  street  construction,^  is  no  more  than  just.  Some  statetl 
require  that  in  all  cases  or  in  all  except  where  the  state  or  a 
municipal  corporation  is  the  taker,  the  comi^ensation  shall  be 
paid,  or  secured,  before  the  proi>erty  is  taken.  This,  in  any^ 
event  where  a  private  individual  or  corporation  is  the  taker,  it 
a  proper  protection  of  the  property  owner.  To  some  cxtcnl 
decisions  under  the  simpler  provisions  supply  the  prot« 
which  these  additional  clauses  expressly  grant.® 

Just  Compensation* — The  provision  in  the  national  ai 
the  state  constitutions  that  the  private  owner  shall  Ix:  paid 
"just  compensation"  for  his  property  has  occasioned  much  con- 
troversy. In  the  various  states  this  clause,  in  this  simple  form, 
lias  been  interpreted  by  the  courts  in  various  ways.  In  soro< 
states  there  are  additional  constitutional  provisions  on  the  sul 
ject ;  in  others  there  are  more  or  less  similar  statutes.    The* 
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lonal  constitutional  and  statutory  provisions,  in  their  tum> 
been  jxisiied  upon  and  interpreted  by  the  courts.     What  is 
result  in  the  different  states  to  the  property-owner  and  the 
iblic? 

Taking  Entire  Tract. — Wliere  the  entire  tract  or  parcel 

*i  land  of  a  given  owner  is  taken,  the  question  of  what  con- 

titutes  a  just  compensation  is  comparatively  simple.     Univer- 

illy  in  this  country  it  is  held  to  be  the  fair  market  value  of  the 

id  and  whatever  improvements  there  are  on  it.     In  some 

tntries  a  percentage  is  added  as  compensation  for  the  fact 

It  the  taking  is  cominilsory.^     In  this  country  sudi  is  not  in 

>Ty  the  case,  ahhough  in  fact  juries  often  increase  awards 

this  account.    The  subdivision  of  the  title  also  may  increase 

^thc  amount  which  must  be  paid  for  the  land,  especially  where, 

as  in  England,  long  leases  are  common,  and  the  profits  and 

good  will  of  the  business  conducted  on  the  leased  premises,  arc 

^evidence  of  the  vahie  of  the  lease.*    It  is  not  the  land,  but  the 

itcrest  of  tlie  various  owners  in  the  land  which,  in  most  juris- 

ictions,  the  state  takes;*  and  evidently  the  sum  of  the  values 

tf  these  interests  may  exceed  the  value  of  the  land  itself.     In 

lis  country,  where  long  leases  are  rare,  and  profits  and  good 

ill  are  not  evidence  of  their  value,  sulxlivision  is  seldom  a 

ious  matter.     It  remains  substantially  true,  therefore,  that 

rhere  an  entire  tract  of  land  is  condemned,  the  amount  which 

the  slate  must  pay  for  it  is  the  amount  of  its  improved  value. 

In  Citlculating  the  value  of  an  entire  tract  the  increase  due 

the  improvement  for  which  it  is  condemned  is  not  taken  into 

mnt ;  for  it  is  not  a  part  of  the  \'alue  of  which  the  owner 

deprived,  but  a  gain  produced  at  the  expense  of  the  maker 

if  the  improvement  for  which  he  should  not  be  compelled  to 

'Thi*.  known  as  "Compensation  for  Disturhancc,"  was  formerly  com- 
mon in  Kngtand.  See  Cripps,  Law  of  Ctrnfu'ttsation  i  \\[i  rd.,  London, 
1900^,  p.  ioj:   Minhtry  of   Reconstruction,  Report  of  Committcf  on  Ac- 

qmisifi '• '   '   ■'  -rlifjn  of  Land  for  Public  Lurposrs,  1918,  parts   I  and 

3.     h  t»y  public  bodies  it  is  no  Irm/^cr  the  practice;  Acquisi- 

i: ......i^ment  of  Compensation)  Act,  1019.    It  is  not  the  law 

m  Canada;  K.  v.  MacPherson,  ao  Uoraiaton  Law  Reports,  988 

id,   ^ 
*Tfab  b  the  law  in   England,  and  considered  the  better  law  in  this 
;  Nichols,  Eminent  Domain  (2d  cd),  Sec.  ii8. 
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pay  twice.    Sometimes,  however,  this  increase  is  brought 
rcctly  to  the  attention  of  the  jury;  for  unquestionably  the  valuc^ 
of  the  property  must  l>e  based  not  alone  on  its  present  use,  butfl 
on  its  suitability  for  any  use,  including,  of  course,  that   for" 
which  it  is  actually  taken.    This  is  one  reason  why  awards  are 
high.    Indeed,  there  is  a  very  general  feeling  and  belief  that  the 
public  usually  pays  too  much  for  the  land  it  condemns.    Many 
suggestions  for  fixing  rules  or  standards  for  the  price  of  the 
land  in  condemnation  proceedings  have  been  made,  few  if  any 
of  which  seem  likely  to  secure  a  fair  valuation. 

Taking  Part  of  Tract, — It  is  where  a  part  of  the  tract  o! 
an  owner  is  taken  for  a  public  im])rovement  that  tlie  differences] 
in  the  rules  determining  what  constitutes  just  compensation  are 
most  numerous  and  unite.     All  are  agreed  that,  in  addition  to 
the  value  of  the  part  taken,  the  owner  shall  be  credited  with  the     , 
damage,  if  any,  which  the  improvement  causes  to  the  rest  offl 
his  tract.     Should  he  not  also  be  debited  with  the  benefit  due' 
to  it  from  the  same  cause?     If  not,  will  he  not  receive  from 
the  public  more  than  is  due  him.  and  a  public  improvement  to 
that  extent  1)e  nwde  unduly  ex]>ensive?    In  so  far  as  the  bene* 
fits  are  general  there  is  no  sufficient  reason  why  he  should  be 
compelled  to  pay  when  ihe  others  are  not,  no  injustice  in  taxing 
all  the  land  owners  for  this  clement  in  the  improvement  by 
which  all  gain.    To  the  extent,  however,  that  the  benetits  which 
he  receives  are  special  to  him,  it  seems  manifestly  just  and 
expedient  that  the  value  of  these  benefits  should  be  a  charge 
gainst  him  in  condemnation,  as  the  assessment  of  local  benefits 
makes  iheni  such  in  taxation.***    This,  however,  is  not  the 
vailing  rule,  although,  with  tlie  spread  of  local  benefit 
il  is  l>ecoming  more  general." 

"With  repiH  1ri  loral  f>rtiffi?  !jn.iil/vr  f<f  p    ;^f^T.  ff 
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Importance  of  Procedure. — The  property  owner,  if  he 
to  be  prelected  in  his  rights,  must  be  guaranteed  not  only  a 
Compensation  for  his  land  but  a  reasonable  opportunity  to 
>htaiii  this  compensation.    Substantive  rights  without  adequate 

"The  Question  of  Benefits 
'While  (he  authorities  arc  agreed  that,  where  part  of  a  tract  is  taken. 
ion  includes  not  only  iJic  value  of  that  which  is  taken,  but 
.V,  to  the  remainder,  there  is  great  diversity  of  opinion  as 
-  take  intfi  consideration  the  t)cnclits  which  may  accrue  to 
'>y  reason  of  the  appropriation  of  a  part  to  public  use.    In 
;  consideration  of  ticnefui  is  prohibited  by  tlie  constitution. 
statute    conferring    .iiith<>rily    to    condemn    prnhibitJi    any 
.1    if    benefits   in   estimating   the   compensation   or   damages.     In 
ncc  of  any  such  constitutional  or  statutory  provisions,  it  becomes 
lion  of  construction  as  to  the  meaning  of  the  phrase  'just  compcn- 
in  the  constitution.    The  decisions  may  be  divided  into  five  classes, 
inff  as  they  maintain  one  or  the  other  of  the  fuUowing  propositions: 
irst.     Benefits  cannot  be  considered  at  all 
"Second.    SpeciaJ  benefits  may  be  set  off  against  damages  to  the  re- 
but  not  against  the   value  of  the  part  taken, 
lird.    Benefits,  whether  general  or  special,  may  be  set  off  as  in  the 
p"'po«ition 

"Fourth.    Special  Iwncfits  piay  be  set  off  against  both  damages  lo  the 
remainder  or  the  value  of  the  part  taken. 

*'Fifth.    Both  general  and  special  benefits  may  be  set  off  as  in  the  last 
propoxiiion. 

"It  will  \x  observed  that  these  propositions  pass  from  one  extreme  to 
the  other  " 

result  seems  to  be  the  correct  one.    The  arguments  for  it 
'■}'  stated  in  Lewis,  sec.  Oyj,  as  follows: 

CONri-VSION  AS   TO  THE  QUESTIONS  OF  BEVEFTrS 

in  rci^ard  to  benefits  is  now   pretty  well  settled  in  every 
.,    ri  .-    I.    ;^ions  of  its  courts,  or  by  its  statutes,  or  its  con- 
iit  and   confticlint;   rules   prrvail   in   the   different 
^  ihr   same   constitutional   provisions,   it    is   evident 

thjit  there  can  l>e  but  one  absolutely  correct  rule.  In  taking  private  prop- 
erty f^r  ptj'lic  use  the  State  acts  rightfully  and  not  ns  a  wrong  doer.  It 
^  comi>rnsalion,  and  nothing  more.  In  arriving  at  what 
nsation  the  matter  is  to  be  viewed  in  the  same  light  as 
ir  had  l»nrg:iincd  with  the  owner  for  a  portion  of  his  land 
'\  lo  make  him  just  compensation  therefor.  It  is  self-evi- 
.ucfc  a  part  of  a  tract  is  taken,  the  just  compensation  cannot 
cd  without  considering  tlie  manner  in  which  tlie  part  is  taken, 
for  which  it  is  takcn^  and  tlic  effect  of  the  taking  upon  that 
s.  All  the  authorities  concede  this  so  far  as  damages  to 
cr  are  concerned,  and  the  justice  of  so  doing  may  l>e  taken 
ed.  But  wh;it  justice  is  there  in  considcrinc:  the  effect  in  so  far 
it  prndiierc  damage'  If  a  railroad  is  constructed  through  a  farm 
whereby  the  remainder  is  depreciated  five 
d  d  that   just  compensation  must  include  this 

iiiu    1 1,  instead  of   draining  a  valuable   spring,  it 
:tl  so  AS  to  make  it  worth  five  hundred  dollars  m-trc 
t.:-.«   V.   -.  .  c  same  sense  of  justice  requires  that  this  fi\e  hundred 
n  of  t)encms  should  be  considered.** 
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means  of  defending  thexn  are  of  no  value.  This  fact  our  con- 
stitutions recognize.  Under  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  "no  state  shall  .  .  .  deprive 
any  person  of  .  .  .  property  without  due  process  of  law."  A 
more  or  less  similar  provision  is  also  contained  in  the  constitu- 
tions of  most  of  the  states.  In  eminent  domain  this  clause  has 
been  held  to  affect  the  substantive  rights  of  the  property  own- 
er, and  due  process  must  include  provisions  for  the  payment  of 
ju5t  comi>ensation.  The  main  purpose  of  the  clause,  however. 
Is  to  regulate  procedure.  It  guarantees  the  property  owner  a 
method  of  obtaining  his  compensation  calculated  to  obtain  jus- 
lice  and  in  accordance  with  the  spirit  of  our  institutions  and 
law.  as  shown  in  our  history.  The  clause  does  not  prescribe 
any  particular  procerlure,  biU.  on  the  contrary,  is  satisfied  by  a 
great  variety  of  methods.  There  are,  however,  certain  requi- 
sites which  are  essential.  The  courts  have  held  that  there  must 
be  provisions  for  ascertaining  fairly  the  amount  of  compensa- 
tion, for  reasonable  notice  and  for  a  hearing  of  those  interested. 
Any  procedure  which  fulfills  these  requisites  b  due  process 
under  these  constitutional  guaranties. 

There  has  been  a  growing  feeling  of  late  that  our 
condemnation  procedure  is  not  well  suited  to  the  attain- 
ment of  its  i)ur[K)se.  Frederick  Law  Olmsted,  the  well-known 
landscape  architect  and  city  planner,  said  a  few  years 
ago  on  this  subject '^ — and  there  has  been  no  considerable 
change  in  law  or  practice  since — that  he  had  discovered  an 

"aMcmisliIng  variatioii  in  the  practicul  ePFicicncy  of  mctln.  *  ^ly 

emi>lo>t:d  and  prescribed  by  law  or  Icgr.-^l  cuMom  in  ditV  's 

of  the  Unitnl  States  in  acquiring;  land   for  public  purpn  i- 

tributing  iJic  cost  of  public  iniprovcmcnts.  and  in  otljcr  \ -^i 

essential  to  the  proper  yhftping  of  our  growing  cities  to  the  nerds 
of  cheir  inhabitants.  Merc  variation  in  method  would  be  of  little 
more  than  academic  interest  in  itaelf,  but  variatiotu  tlut  result  m 
utjstructing  the  patli  of  proi;re55  tn  one  comniunity  and  clearini?  it  in 
Another  arc  of  lar^e  pracrtical  importance.  7'he  extent  and  signifi- 
cance .  -   UKrt-C 

and  O)'  i  prac- 


I 
I 


**ln  hifl  Introiluclion  In  Carrymg  ami  the  C%t\  P*^m,  h\   V\a\c\  Short- 
leff.  Survey  AtAodates,  tuc.  New  Yurli,  1914. 
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tice  as  a  landscape  architect,  especially  in  connection  with  the  desipn 
ami  excouion  of  such  municipal  improvements  as  parks,  playgrounds, 
public  squares,  parkways,  streets,  the  placing  of  public  buildings  and 
the  improvement  of  their  grounds.  Even  more  notable  than  the  varia- 
tion in  method  and  in  relative  efficiency  has  been  the  close  preoccupa- 
tion of  public  officials,  esi>ecially  in  the  city  law  departments,  with 
the  constantly  recurring  problem  of  finding  the  way  of  least  resistance 
for  navigating  a  specific  improvement  through  the  maze  of  obstacles 
hnpotsed  by  the  existing  local  legal  sihiation,  accompanied  by  an  almost 
fatalistic  acceptance  of  these  obstacles  as  a  permanent  condition. 
There  has  been  evident  in  most  cities  a  very  limited  acquaintance 
with  conditions  and  methods  to  be  found  elsewhere,  and  a  general 
lack  of  strong  constructive  effort  for  the  improvement  of  the  local 
conditions  and  methods  on  the  basis  of  general  experience.  Of  late 
years,  however,  there  has  been  a  growing  tendency  to  break  away 
frcm  this  indifference  and  to  face  these  problems  in  a  larger  spirit," 
•  •  ♦  "Feeling  the  importance,"  Mr.  Olmsted  goes  on  to  say, 
"of  stimulating  and  assisting  such  constructive  local  effort  by  calling 
aueniion  to  the  more  important  of  the  variations  in  actual  use  [he] 
arge<i  the  Russell  Sage  Foundation  ...  to  provide  the  funds  for 
making  a  systematic  survey  of  the  field." 

The  result  was  that  an  investigation  was  made  by  the  secre- 
tary of  the  National  Conference  on  City  Planning,  which  is  a 
necessary  first  step  in  a  reform  of  great  importance  to  the  cause 
of  dly  planning  and  efficient  and  economical  city  government  in 
this  country.  On  the  subject  of  procedure  the  results  of  that 
investigation,  which  are  here  briefly  summarized,  are  peculiarly 
valuable." 

Survey  of  Procedure  in  United  States. — Procedure  in 
the  condemnation  of  land  may  be  considered  under  two  heads: 
— provisions  with  regard  to  notice  and  hearing  in  condemna- 
tion cases  and  provisions  v/ith  relation  to  the  tribimal  for  the 
decision  of  these  cases.  The  hearings  are  either  in  initial  pro- 
ceedings or  on  appeal. 


"In  spht  of  some  changes  in  the  law  and  practice  cited,  it  remains 
M$  m  whole  typical  of  the  condition  existing  at  the  present  time;  and  it 
ll  reproduced  here  for  the  reason  that  nothiriK  later  at  all  comparable  to 
it  exists.  See,  however,  Ma<:^achusctts  Documents,  House.  No.  1851 
(Feb..  1015)  and  175,13  fioif'):  Illinois  ConsiitulionaJ  Convention  Bulle- 
tin No.  7  (lOfK)  and  the  valuable  English  report  on  Acgnuition  omf 
ra/aa/ioA  0/  Land  for  Public  Purposes,  already  meationed. 


5*  THE  LAW  OF  aXY  PLAXKIKG  AXD  ZOXIXG 

Notice  and  Hearing. — ^In  initial  proceedings  IGhraidcBe 

fumibhed  stn  example  of  delays  prior  to  the  bcgimung  of  die 
aKXTtainroem  of  the  amount  of  compensation  vindb  is  by  no 
means  imique.  The  following^*  were  the  docket  entries  in  a 
normal  street  opening  case  in  that  dty ; — 

^.S«pt.  30,  3907,  first  resoludoo  of  coxonxjo  coandl  refcncd  to 
ocitmnittcrc. 

CJct.  14.  iyo7,  first  resoltition  adopted  br  common  conDcfl. 

Oct.  J  5.  lyO/,  first  reM>liition  approved  In*  mayor. 

Oct.  2K.  i^O/.  second  resolution  adopted  and  approved. 

Feb.  17.  5908.  third  resolution  adopted  and  approved. 

May  7,  1908,  proof  of  publication  and  service  of  resolntiaa  od 
land  owners  returned  to  court 

May  16.  1908,  list  of  owners  filed. 

May  23.  1908,  jury  sworn  and  premises  viewed. 

June  5,  2908.  jury  hears  evidence  and  returns  a  verdict  that  die 
opening  is  a  public  necessity. 

July  2,  1908.  papers  in  the  case  go  to  the  board  of  public  woria 
for  award  of  damages  after  the  hearing  of  evidence." 

In  Minneapolis  the  "first  hearing  on  the  question  of  damages 
under  park  procedure  ...  is  held  before  five  appraisers  appcnnted 
by  the  park  commissioners.  The  second  hearing  is  before  the  park 
commission.  At  the  second  hearing  the  park  commissioners  consider 
objections  to  the  appraisers'  report  on  the  ground  either  of  irregn- 
larity  in  the  proceedings  or  of  inadequacy  of  the  award  of  damages. 
The  third  hearing  is  before  the  court  on  the  question  of  irregularity 
of  the  proceedings.  The  fourth  hearing  is  before  three  appraisers 
appointed  by  the  court  to  review  the  evidence  and  bring  in  a  report  on 
the  question  of  damaf^es.  If  this  appraisal  is  unsatisfactory  there 
may  l>e  even  a  fifth  hearing  before  three  new  appraisers,  but  in  the 
practice  of  the  present  counsel  for  the  board  of  park  commissioners, 
which  has  extended  over  several  years,  there  has  been  only  one  in- 
stance of  the  court's  granting  this  fifth  hearing." 

These  are  by  no  means  extreme  or  unusual  instances.  In 
I^>s  Anj^eles  and  Denver  these  proceedings  ordinarily  con- 
sumc<!  a  year,  anrl  in  Chicago,  three  years.  In  Oregon,  how- 
ever, the  city  normally  came  into  possession  of  land  taken 
un<ler  eminent  domain  in  two  months  from  the  filing  of  the 
IKftition, 

The  Tribunal. — The  next  question  is  that  of  the  tribunal 

"Taken  from  Carrying  oul  tht  City  Plan,  already  cited,  p.  a6^  ff. 
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before  which  the  amount  of  damages  for  the  taking  of  the 
land  is  fixed.  In  a  few  states  the  constitution  or  a  statute 
speciBcally  gives  the  land  owner  the  right  lo  a  jury  trial  in 
condemnation  proceedings.  As  a  rule,  however,  the  right  to  a 
jury*  is  granted  in  general  terms,  which  the  courts  have  inter- 
^pceled  as  guaraniet^ing  that  right  only  in  those  cases  where  it 
ras  given  at  common  law,  and  not  in  cases  in  which,  like  con- 
ition,  it  did  not  at  common  law  exist.  In  all  the  states, 
ifore.  except  those  in  which  the  land  owner  is  specifically 
^rantcfl  the  privilege  of  claiming  a  jury  trial,  a  different  tri- 
bunal may  be  created  for  the  purpose.  In  the  opinion  of 
Students  of  the  subject  a  common  law  jury  is  not  fitted  to  try 
mdcmnation  cases,  since  it  is  apt  to  lack  the  knowledge  of  real 
[ate  values  and  the  experience  in  handling  technical  evidence 
'hich  are  important  in  the  tribunal  which  is  to  ascertain  the 
ipcnsation  in  land  damage  cases. 

The  tribunals  provided  in  this  country  for  the  fixing  of 
the  amount  of  compensation  in  condemnation  proceedings  may 
be  divided  into  three  classes:  (i)  a  special  board  of  three 
imissioners,  whose  valuation  is  subject  to  review  by  the 
lUrt  with  jury,  (2)  a  court  with  jury  having  original  jur- 
isdiction. (3)  a  court  without  jury  having  original  or  ap- 
'pelblte  jurisdiction.  The  varieties  of  tribunal  in  each  of 
these  classes  are  great,  and  the  differences  between  them  and 
between  the  results  they  obtain  are  considerable.  Under  each 
le  of  these  systems  complaints  of  delay,  incompetence,  dis- 
ily,  and  useless  and  excessive  expense  are  numerous  and 
(er.  In  New  York  State,  where  the  s[>ecial  board  was  the 
tle»  a  constitutional  amendment  ''^  was  passed  to  allow  those 
lunitie^t  wishing  it  to  introduce  the  system  of  court  without 
|iiry.  This  was  done  chiefly  on  the  demand  of  New  York 
ity.  In  the  large  city,  commissioners  do  not  have  a  thorough 
iowle<Jge  of  local  conditions  as  they  do  in  smaller  communi- 
les.     In  New  York  City  men  of  ability  and  exjierience  are  too 


I.  I4J1-M53*  thereto. 


'd  Nov.  4.  IO13,  and  introduced  t>y  statutory 

N-  Y.  Laws.  igi5.  cK    506.  repealing  ch.  2t, 

I'ork  City  charter,  and  addini;  a  new  ch.  2I» 


S4 


THE  LAW  OF  CITY  PLANNING  AND  ZONING 


busy  to  g^ve  prompt  and  continuous  service  in  matters  outside 
llieir  regular  business,  and  the  selection  of  dates  for  hearing 
before  commissioners  at  considerable  intervals  for  the  cotivcni- 
ence  of  commission,  witnesses,  and  counsel,  the  session  betn^ 
usually  only  an  hour  long,  resulted  in  proceedings  dragging  on 
for  years.  Courts  do  not  try  cases  in  this  way.  In  New  York 
City  unscrupulous  experts,  by  testifying  to  unduly  high  values, 
were  able  to  obtain  excessive  verdicts.  The  advocates  of  the 
amendment  wished  to  have  one  judge  assigned  to  condemnation 
niatters;  who,  striving  for  consistency  in  the  various  cases 
before  him,  would  st)on  learn  to  distinguish  between  the  ex- 
perts who  were  reliable  and  those  who  were  not;  as  commis- 
sioners, hearing  tltem  once,  could  not  possibly  do.  The  friends 
of  the  amendment  also  saw  that  a  judge,  instead  of  fixing 
values  for  single  lots  in  separately  conducted  cases,  could  with 
much  greater  speed  and  accuracy  unite  and  try  at  the  same  lime 
the  cases  for  the  determination  of  tlie  values  for  an  entire  half 
mile  or  more  of  street  frontage.  It  was  also  their  desire  that 
the  same  judge  should  be  assigned  to  condemnation  cases  where 
the  experts  are  selected  to  testify  to  high  values,  and  to  the 
review  of  the  assessment  of  taxes  on  real  property  where  they 
are  hired  to  swear  to  low  valuations.  Many  of  these  reforms. 
dependent  upon  the  discretion  of  judges  and  their  willingness 
lo  abandon  traditional  methods,  have  not  yet  been  accomplished^ 
but  enough  has  been  achieved  to  show  that  in  New  York  City 
the  a!        '    '  nt  is  of  great  merit. 

i  '  ru  discarded  by  New  York  City  has  in  other  juri 

dictions  been  fairly  satisfactory.    Evidently  in  this  matter  muchi 
depc'  '  1  local  conditions  and  the  :  "         -■■^^^  of  whi 

oon<J<  !)  is  a  part  in  that  locality,  luch  rem  * 

unsettled  and  in  urgent  need  of  further  study.    It  b,  there! 
most  interesting  lo  note  that  ^     '      '  '    -  just  inaugurated. 
system  totally  different  from  ;■   _  ■  this  country.'* 


< 


"In  oH-  • 
dcfBaatwr 
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Change  of  Attitude  Toward  Procedure. — Valuable  in 
itself  as  is  tlie  study  of  procedure  in  eminent  domain  under  the 
iU5pices  of  the  Russell  Sage  Foundation,  it  is  most  significant 
an  indicatioti  of  a  change  of  attitude  toward  such  problems. 
Hitfjcrto  we  have  been  chiefly  concerned  with  the  objects  to  be 
Lttained  in  our  legislation  and  have  not  sufficiently  realized  the 
iportance,  in  tlteir  attainment,  of  the  methods  to  be  employed 
[or  the  purx>ose.    It  is  not  until  comparatively  recent  times  that 
e  have  begun  to  give  serious  thought  anil  study  to  procedure, 
he  first  result  of  increased  attention  to  methods  has  been  an 
ncrease  in  the  complexity  of  our  laws.     This  has  !»ecn  espe- 
ly  so  in  eminent  domain,  where,  more  perhaps  than  in  most 
rtibjects.  technicalities  and  delays  involve  expense  which  must 
paid  for  by  the  public  as  a  part  of  the  price  of  the  land  it 
acquires.    The  study  of  procedure,  for  which  we  are  so  much 
inckbted  to  the  Russell  Sage  Foundation,  indicates  that  we 
ire  beginning  to  realize  that  complicated  and  cumbrous  ma- 
linery  in  eminent  domain  is  an  evil  which  must  and  can  be 
!medied.     Few  reforms  would  more  aid  the  cause  of  city 
planning  and  efficient  city  government  generally  than  a  reform 
n  the  procedure  in  eminent  domain,  in  which  studies  such  as 
is  one  arc  a  necessary  first  step. 
Condemnation  for  General  Public  Use. — Several  recent 
American  writers  on  municipal  government  have  advocated  for 
wr  cities  the  policy  of  acquiring  a  large  amount  of  land  within 
the  city  limits  and  in  its  environs,  and  cite  German  practice  in 
support  of  it.    A  few  German  cities  own  very  large  amoimts  of 
LukL     In  so  far  as  this  land  is  acquired  in  excess  of  the  city's 
own  needs,  the  purpose  of  the  acquisition  is  as  a  rule  to  con- 
trol the  price  of  building  land,  and  thus  enable  the  citizen  to 
buy  land  or  rent  a  house  at  a  low  cost.    This  policy  has  by  no 
means  been  uniformly  successful  in  Germany  and,  just  before 
the  War,  was  still  regarded  in  some  quarters  as  a  doubtful 
experiment.     It  is  only  in  certain  directions  and  certain  parts 
of  the  vast  periphery  of  our  cities  that  development  will  be 
id  and  the  increase  in  land  prices  great.     In  Germany  the 
owth  of  the  city  in  the  direction  of  the  publicly  owned  land 
can  be  niade  certain  by  forbidding  improvements  in  other  dircc- 
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tions ;  ^^  yet  land  ownership  t^  the  city  has  by  no  means  alwi^ 
been  profitable.  As  a  general  policy  the  extensive  purchase  of 
land  by  German  cities  is  too  recent  as  yet  to  be  judged  by  its 
results.  Certainly  at  the  prices  at  which  suburban  land  is  hdd 
in  this  country,  such  a  policy  cannot  be  conservatively  advo- 
cated, even  if  legal ;  and  many  city  planners  in  England  believe 
the  same  to  be  true  there. 

Cities  in  Germany  that  do  not  buy  land  to  control  or  influ- 
ence the  realty  market,  do  nevertheless  purchase  land  for  many 
purposes,  such  as  the  erection  of  workmen's  houses,  not  here 
regarded,  until  very  recently  in  any  event,  as  public.  This, 
however,  is  by  no  means  the  only  reason  why  such  cities  own 
more  land  than  cities  in  this  country.  In  Germany  the  dty 
acquires  land  for  its  ordinary  needs  in  advance.  In  this  way 
land  may  be  selected  best  suited  for  the  various  public  uscs. 
Under  such  a  system,  too,  planning  may  be  made  better  to  suit 
land  used  for  public  purposes. 

This  policy  of  acquiring  land  in  good  season  we  are,  in  a 
measure  at  least,  prevented  from  adopting  by  the  way  in  which 
we,  in  practice,  interpret  the  requirement  that  property  shall  be 
taken  only  for  a  public  use.  This  we  regard  as  meaning  that 
each  separate  piece  of  propert>'  must  be  taken  for  a  spedfic 
public  use  named  at  the  time  of  the  taking: "  whereas  in  Ger- 
many this  is  not  considered  necessar>'.  It  is  undoubtedly  easier 
for  us  b\'  our  method  to  prove  the  city's  case ;  but,  it  is  sub- 
mitted, there  is  no  legal  reason  why,  under  a  statute  draw^  for 
the  purpose,  we  in  this  countr>'  should  not  take  land  for  any 
legitimate  public  use  to  be  determined  later,^'  and  no  insuper- 
able diflficulty  in  proving  such  a  case  for  the  cit}-,  especially  since 
we  are  beginning  to  recognize  that  there  is  a  certain  proportion 

"  Sec  pp  30.  457. 

"  Thi»  is  in  part  dot  to  the  desire  of  the  coarts  that  the  relerant  facts 
should  appear  dearly  and  $pecifical1r  in  the  plradinsr^.  See  in  this  cgo- 
nection  Nichols.  Eminrmt  Domain  (2d  ed.>,  ch.  XXIII;  NoeU  v.  Tennes- 
see, etc.  Co.  130  Tcnn.  245  at  250  (1914^- 

*Thc  policy  of  taking  land  for  general  public  use  was  advocated  hf 
the  recent  "Land  Enquiry  Committee"  in  Erigland:  see  their  rrport  T%e 
Lamd,  Vol  11.  p.  ^  and  ff.  <Hodder  and  Stooghton.  Iinnrtcw,  1914). 
Appamiily  such  a  taking  is  legal  in  Saskatchewan.  Canada ;  see  its 
191^  Ch.  16.  sec  204,  par.  8ol 
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•irable  between  population  and  public  land.    It  is  a  significant 
in  this  connection  that,  although  under  present  practice  in 
_this  country  property  is  always  condemned  (or  a  specific  public 
^  it  may  nevertheless  be  diverted  to  other  uses.^** 


"  Snmctunes  a  state  statute  forbids  a  city  which  has  obtaJned  the  fee 
or  ah*^  '  '^  '"'1  complete  title  to  land  (or  a  certain  parposc,  as  for  in- 
5t«ii«:'  '':   use,  tL>  employ  this  land   for  any  other  purpose;  some- 

^,sc  ior  which  the  city  acquires  the  properly  is  specified  in 
under    which   it   is   acquired.      In   this  case  ;i    statute   author- 

gc  of  use  is  necessary:  but  such  a  statute  is  unquestionably 

Brooklyn    Park    Commissioners    v.    Armstrong.   45    N.    Y.,    2^ 

l);  Brooklyn  v.  Copcland.   106  N.  Y.  406  (liSS?);  Curran  v.  Louis- 

c,  8^3   Kentucky,   628    (,1886).     If.   however,   only   an  easement   for   a 

twc   has   been  obtained,  there  can  be  no  change  of   use  except  by 

s     '  ■'  ■  rnnation  or  purchase  of  additional  riyhts  in  the  land. 

■T,  the  city  has  acquired  absolute  ownership,  without 

^.,^..^,  and  takes  land  for  a  given  purpose,  it  may  divert  it 

er  uses.     Sec,  generally,  McQuillin,  Munic.  Corps,  Vol.  Ill,  sees. 

141.  1155. 

iT»crc  land  is  acquired  for  a  given  purpose,  and  paid  for  in  whole  or 

part  by  the  assessment  of  benefits  on  neighboring  property,  it  is  the 

ter  opinion  that   the  city  may,  nevertheless,  divert  tJiis  land  to  other 

Tlie   levy   and   payment   of   the   assessment  does   not   constitute  a 

d  cities,  as  they  change  and  grow,  must  he  allowed  to  change 

their  real  estate  acct>r»Jingly.     Nichols.  Eminent  Domain   (id 

K    .,»;.,.,  cases  pr.>  and  contra;  see  Seattle  etc.  Co.  v.  Seattle, 

-  » ,  ajso  contra. 

-   ijowcr  oi  cities  to  expropriate  realty  is  more  limited 

ut  their  power  to  acquire  it  witli  the  consent  of  the  private 

■r.     Cities  in  Austria  cannot,  expropriate  for  any  purpose; 

ibi  tvtn  obtain  the  land  for  the  construction  of  streets  by  agree- 

^ith   the  land  owners;  the  method  employed   being  to  establish   a 

"and   refuse  permission   to  tlie  land   owners   to   build  on   their  land 

itU  that   portion  of  it  needed  for  the  streets  is  ceded  to  the  city.     In 

until   recently   Uie   law    was   the   same;   but   on   May  9,    1918,   a 

w:*s   passed   authorizing  communes   of    more  than    live   thousand 

ts  to  condemn   land   for  highways  and  for  the  construction  of 

for  people  of  small  means, 

lan  cities,  as  a  rule,  obtain  land  for  streets  by  condemnation;  but 
wsTotre  only  at  private  sale  land  for  parks  and  sites  for  public  buildings, 
Mfhich  OUT  cities  may  condemn;  and  land  for  housing  and  for  the  pur- 
se of  keening  the  market  price  of  building  land  within  reasonable 
itli.  far  unicn  purposes  our  cities  cannot  get  it  by  any  method.  Prus- 
!i  her  huu.^ing  statute  of  1918  (see  p.  46()  01  this  work) 
5  to  condemn  land  for  small  parks  and  playgrounds,  and, 
It  »,.>/,  ff.j.  housing  people  of  limited  means  and  sani- 
Ks  or  districts. 

•  lief  that  the  housing  of  people  of  limited  means 
itry   ?nay   be  held   by  our  courts  to   lie   a  public   purpose  for 
may  lie  condemned;  and  Massachusetts  has  passed  a  consti- 
nent   fart.  43)  lo  authorize  it 

ni  some  cases  be  acquired  with  the  consent  of  the  owner 
it  cannot  be  acquired  for  the  same  purpose  against  his  will;  see  p, 
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Condemnation  of  Land  Already  Devoted  to  PuUic 
Use. — Land  condemned  for  one  public  purpose  may  subse- 
quently be  taken  for  another  such  purpose,  which  the  l^;isla- 
ture  has  come  to  consider  more  important.'^ 

^  Nichols,  £fm'fi^/  Domain  (ad  ed^  Matthew  Bender  and  Ca»  Atbmnj, 
N.  Y.,  1917).  sees.  3$i,  3S^  3^1,  ff. 


CHAPTER   II 

:XCESS  AND  ZONE  CONDEMNATION  AND 
REPLOTTING  IN  EUROPE 


Excess  condemnation,  zone  condemnation  and  replotting 
are  related  extensions  of  the  power  of  eminent  domain  and  of 
the  police  power.  Only  one  of  these  extensions,  excess  con- 
Icranation,  has  been  employed  in  this  country;  but  the  others 
ive  prox'cd  so  useful  in  Europe  that  it  is  well  worth  our 
^hitc  to  examine  them  in  the  light  of  their  history  and  con- 
sider to  what  extent  they  would  be  serviceable  and  legal  here. 

Excess  Condemnation. — Excess  condemnation  is  the 
somewhat  unfortunate  name  in  the  United  States  for  a  develop- 
ment of  the  power  of  eminent  domain  exercised  under  various 
names  in  most  European  countries.  There,  as  here,  private 
land  can  be  condemned  only  for  a  public  use.  It  follows  that 
only  in  an  amoimt  sufficient  for  that  use  can  be  so  taken. 
advocates  of  excess  condemnation^  so  called,  claim  that 
re  are  many  cases  in  which  land  just  outside  the  physical 
uts  of  the  principal  enterprise  should  be  appropriated  for 
incidental  to.  and  thus  a  part  of  it.  To  call  this 
condemnation,  is  to  admit  that  the  claim  is  unfounded 
id  the  taking  illegal.  A  better  name  would  be  ''incidental" 
idemnation ;  but  it  is  probably  too  late  to  make  the  change. 
An  illustration  of  excess  condemnation  is  the  laying  out  of 
new  street  and  the  possible  taking  of  land  on  each  side  of 
It,  outsi<Ie  the  proposed  street  lines.  For  what  reasons  would 
the  ciiy  planner  wish  this  extra  land;  would  a  taking  of  it  be 
«y  related  to  the  construction  of  the  street  as  to  be  for  street 
?  If  so,  tliis  land  may  be  obtained  by  eminent  domain. 
Excess  condemnation  is  most  often  urged  either  for  the 
ting  of  a  new  business  street,  or  the  widening  of  an  old  one 
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through  a  low  class  development  in  the  center  of  the  dty;  or 
for  the  laying  out  of  a  botUevard  in  the  outskirts  throuf^  un- 
improved land.  In  either  case  one  ch*  more  of  three  effects  may 
be  expected: — 

First,  the  adjacent  land  may  be  raised  in  value.  In  this 
event  the  building  of  the  street  and  the  taking  of  the  extra  land 
to  sell  again  in  order  to  help  pay  for  the  street  may  well  be 
regarded  as  included  in  the  one  business  enterprise.  The  in- 
creased value  is  produced  not  by  the  local  land  owner  but  by 
the  city.  I  f  the  city  does  not  obtain  the  profits  resulting  from 
this  and  similar  enterprises  which  it  undertakes,  the  net  cost 
of  these  enterprises  will  be  increased.  No  private  business 
could  long  neglect  such  incidental  gains  and  escape  bankruptcy. 
Cities  which  adopt  such  a  policy  must  either  lack  needed  fadli' 
ties  or  be  burdened  with  ever  increasing  debts. 

SeccHidly,  the  cutting  of  the  new  street  may  leave  renmants 
of  lots  on  each  side  of  it  not  large  enough  for  independent  im- 
provement, which  shut  off  the  land  immediately  back  of  it  from 
the  street  and  preclude  the  possibility  of  its  development.  If 
proper  building  on  the  street  is  delayed  until  private  initiative 
unites  the  remnant  and  the  land  back  of  it  in  common  owner- 
ship, the  delay  will  be  a  long  one.  The  result  will  be  that  the 
city  will  lose  much  in  taxes,  and  the  new  street,  by  reason  of 
its  ugly  appearance  for  so  many  years,  will  be  given  perhaps  a 
character  that  will  permanently  impair  its  usefulness  and  lower 
values  on  it. 

A  third  effect  may  be  that  the  use  of  the  adjacent  land, 
even  if  not  cut  into  remnants,  may  lessen  the  usefulness  of  the 
principal  improvement.  A  boulevard  with  cheap  houses  bor- 
dering it  is  no  longer  the  beautiful  boulevard  that  the  city  spent 
its  money  to  create ;  a  view  which  the  boulevard  was  planned 
to  exhibit  to  those  using  it  may  be  spoiled  by  a  solid  row  of 
tall  buildings  or  by  buildings  at  wrong  points.  If  the  adjacent 
land  is  taken  wherever  necessary  and  resold  with  covenants 
against  such  uses  of  it,  the  boulevard  is  improved  for  the  pur- 
poses for  which  it  was  built. 

Street  construction  is  not  the  only  connection  in  whidi  ex- 
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cess  condemnation  may  be  employed.     On  the  contrary,  it  is 

.pedieiu  in  carrying  out  most  public  improvements.     A  new 

lunicipal  building  of  any  pretension  raises  neighboring  land 

ralucs,  and  if  the  city  does  not  appropriate  the  resulting  profit, 

asset  of  value  is  neglected.    An  inappropriate  use  of  adja- 

it  land  mara  the  effect  of  the  building  on  which  public  money 

as  spent.    This  is  bad  business  as  well  as  bad  taste.     For  the 

ime  reasons  condemnation  of  land  adjacent  to  a  new  park  or 

imilar  public  undertaking  may  be  in  the  public  interest.    For 

luch  the  same  reason,  land  bordering  on  a  public  or  quasi  pub- 

industria]  enterprise  should  generally  be  publicly  controlled.^ 

lus  the  location  of  appropriate  industries  on  land  bordering 

a  mvmicipally  owned  railroad  would  raise  the  value  of  that 

id ;  and  the  related  development  of  road  and  industries  would 

-case  the  efficiency  and  profits  of  both,  or,  with  govemmen- 

introl.  wouJd  lower  transportation  rates  and  the  prices  of 

IS  to  tlie  consumer.     If  the  road  were  Ijuilt  and  run  by 

•ivate  capital,  the  city  or  state  could  obtain  its  profits  by  the 

sale  or  taxation  of  the  franchise  gix^en  for  such  a  quasi  public 

enterprise,  or  enforce  lower  rates  and  prices  by  control  in  the 

public  interest.     Tn  the  same  way  most  if  not  all  industrial  im- 

rovcments.  public  in  their  nature,  could  be  made  to  strvc  the 

iblic  more  efficiently  or  yield  additional  public  revenue.     In 

ict,  it  is  difficult  to  conceive  of  a  wisely  planned  and  executed 

iblic  or  quasi  public  work  in  which  the  improvement  and  the 

near  it,  whether  that  land  is  ultimately  in  public  or  private 

'ship,  should  not  be  used  in  harmony  and.  therefore,  de- 

rlopcd  under  common  control  with  tliat  end  in  view. 

Zone    Condemnation. — Zone   condemnation    is   the  con- 

kmnation  of  an  entire  zone  or  district.    It  is  usually  employed 

the  built  up  parts  of  cities  where  the  tract  in  question  con- 

'tly  of  private  land,  partly  of  public  areas,  and  is  cspe- 

t'ful  in  the  elimination  of  slums.     In  such  cases  it  is 


In   Pniscta   (Grsfts  .^ammlunp,  or  Collection   of   Laws,   for   1905,  p. 

mdcr  the   "Law   wilh   regard   to   Construction  of 
the  Slate  is  Riven  the  right  to  c-jnUcmn  land 
:-^t_ii   M':>;   "i   v.'i.iiii  statc  canals  within  a  tone  on  eacli  side  not  to 
inc  kilomrtcr  in  width. 
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not  one  street  with  the  land  almtting  on  it  as  in  excess  condoB* 
nation,  but  a  network  of  streets  with  the  included  land  that 
taken. 

In  zone  condemnation  the  land  in  the  district  selected  i* 
taken  with  all  its  improvements,  puGlic  and  private,  the  private 
owners  are  paid  the  value  of  their  property  at  the  time  of  its 
condcnmation.  the  improvements,  so  far  as  necessar)-.  destro>Td, 
all  the  land  thrown  into  a  common  mass,  the  land  for  public 
uses  withdrawn,  the  tract  replanned  and  re-subdivided,  and  the 
land  destined  for  private  uses  resold.  The  destruction  of 
buildings,  streets  and  similar  improvements  is  expensive  but 
necessar\'.  The  bad  conditions  are  usually  due  not  alone  to  the 
state  of  the  buildings,  hut  to  the  fact  that  buildings  as  a  whole 
OGCupy  so  large  a  percentage  of  the  area  as  to  leave  insufficient 
space  for  light  and  air;  that  block  and  lot  divisions  are  faulty: 
and  that  streets  an<i  other  public  open  spaces  are  badly  planned  m 
and  located,  or  insufficient  for  local  needs.  Complete  repLanning  n 
in  such  cases  is  essential. 

Replanning  of  this  sort  must  be  done  under  the  power  of 
eminent  domain  because  the  only  practical  way  of  financing  it 
is  by  condemnation  and  resale.  The  heavy  cost  of  such  a  pro- 
ceeding cannot  \yc  imposed  upon  the  private  owners.  Often 
the  increment  is  slow  in  accruing  and.  when  it  comes,  is  too 
small  to  pay  all  the  costs ;  sometimes  the  land  is  better  suited 
to  ne^*-  uses  with  lots  of  different  sizes  and  shapes,  and  cannot 
profitably  be  so  sultdivided  as  lo  be  returned  to  the  former 
owners.  It  i$  only  the  state  that  can  recoup,  and  it  is  only 
by  recoupment  that  the  state  can  recover  what  can  be  thus 
saved. 

Replotting. — Replotting  is  the  re-subdivision  of  building 
land.     The  size  and  shape  of  building  lots  and  their  rcUti 
.to  each      '         '1  to  neighboring  streets  n^  *     ^t       .    vi      ^ 

ires,  gi:  ct  the  character  of  buildi 

lots.    It  is  lor  the  public  interest  that  the  plotting  should  be  such 
h    '  -.  .       .-         -- 1      :-'  .■  .   .      "lit;;*  and  con - 

\  .  ^  also  cssen-  j 

tial  to  economical  real  estate  development;  and  such  devclop-M 
ment,  tending  to  nuke  building  lou  cbetp  and  abitndant,  u  a^ 
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iblic  advaiitage.    It  is.  therefore,  proper  that  it  should  be  done 
itlcr  public  supervision. 

In  publicly  guided  replottJng,  Ihe  land  is  thrown  into  a  com- 

lon  mass,  replanned  and  re-subdivided,  as  in  zone  condemna- 

in ;  but  die  authorities,  instead  of  paying  for  and  reselling 

the  land  destined  for  private  uses,  return  it  to  the  original 

M  the  proportions,  so  far  as  possible,  in  which  it  was 

iL'd.    The  expenses  of  the  improvement  are  charged  to 

le  land 

Rcplotting,  like  zone  condemnation,  is  re-subdivision;  but 
rhilc  zone  condemnation  is  a  use  of  the  power  of  eminent 
latn  under  which  the  land  must  be  taken  and  paid  for,  thus 
fing  up  public  funds  for  a  considerable  period  and  involving 
ic  public  in  complicated  real  estate  transactions,  compulsory 
slotting  is  accomplished  by  means  of  the  police  power,  with- 
it  either  of  these  disadvantages.  This  difference  of  procedure 
rendered  possible  by  the  difference  in  the  task  to  be  accomp 
ihed.  Where  land  is  highly  improved,  the  costs  and  losses  of 
^-subdivision,  involving  the  destruction  of  expensive  improve- 
lenls,  met  slowly  and  perhaps  only  partially  by  the  accrual  of 
icrcnieni  in  value  from  replanning,  would  be  an  intolerable 
[rdeti  upon  the  private  owners;  whereas  if  the  land  in  ques- 
>n  is  only  slightly  improved,  the  cost  is  small  and  the  incre- 
it  immediate.  It  is  the  absence  of  costly  structures  to  be 
'  d  which  makes  re-subdivision  by  replolting,  under  the 
j^w  f.vjwer,  appropriate  and  fair. 

The  object  sought  to  be  attained  by  the  use  of  the  power 

eminent  domain  in  excess  and  zone  condemnation  and  of 

police  power  in  compulsory  replotting.  is  the  proper  devel- 

icnt  of  the  territory  involved.     To  the  city  planner  this 

lit,  whether  achieved  with  or  without  the  consent  of  the 

•s  of  the  land  in  question,  is  equally  acceptable.    The  prac- 

tnner  recognizes  the  fact,  however,  that  without  compul- 

(n  ihi.s  can  seldom  be  accomplished  with  the  same  promptness* 

less  and  economy,  since  almost  invariably  a  few  of  these 

mcTS  do  not  realize  that  the  enterprise  is  in  the  interest  of 

I,  or  ihcy  see  in  it  oppf>rtunity  to  seize  an  unfair  advantage; 

u\  a  resort  to  compulsion  is,  therefore,  necessary  to  avoid 
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undesirable  compromises,  intolerable  delays  or  even  entift 
failure. 

In  law  the  differences  between  compulsory  and  voluntary 
action  may  be  said  to  be  in  the  point  of  view.  To  the  city  the 
question  is  whether  the  property  will  serve  a  public  use,  and  it 
is  inunatertal  whether  it  is  obtained  by  compulsion  or  by  con- 
sent. Accordingly,  in  England  no  "excess"  or  "zone"  land  can 
be  taken  by  a  municipality  by  agreement  except  tmder  circum- 
stances justifying  its  condemnation.  To  the  property  owner, 
however,  in  all  cases,  a  voluntary  transfer  is  unobjectionable; 
and  in  this  country  it  is  settled  on  authority  that  excess  acqui- 
sition with  the  owner's  consent  is  legal  even  where  excess  con- 
demnation is  not.  There  are  many  statutes  authorizing  cities 
to  purchase  excess  land ;  and  it  should  be  noted  that  they  are  not 
statutes  of  excess  condemnation.* 

Under  many  statutes,  both  here  and  abroad,  the  public  au- 
thorities, if  they  condemn  a  part  of  the  lot  of  a  given  owner,  are 
authorized  and  often  compelled  also  to  purchase  the  rest  of  it, 
if  the  owner  desires  to  sell.  This  is  a  species  of  excess  acquisi- 
tion just  considered,  and  not  excess  condemnation;  and  it 
should  also  be  noted  that  it  is  more  in  the  nature  of  a  rule  of 
damages  in  favor  of  the  land  owner  than  a  city  planning  power 
conferred  on  the  public. 

It  has  been  stated  that  compulsory  replotting  is  a  regulation 
of  land  under  the  police  power,  and  excess  and  zone  condenuia- 
tion  are  a  taking  of  land  under  the  power  of  eminent  domain. 
What  then,  precisely,  is  the  difference  between  excess  condem- 
nation on  the  one  hand  and  zone  condemnation  on  the  other, 
and  wherein  do  they  both  differ  from  condemnation  usually 
so  called  ? 

Excess  condemnation  and  zone  condemnation  are  both 
extensions  of  condemnation  into  fields  in  which  it  had  not 
previously  been  employed.  In  excess  condemnation,  as  already 
noted,  the  taking  is  conceived  of  as  incident  to  another  and  main 
taking,  while  in  zone  condemnation  the  taking  is  conceived  of 
as  independent.    This,  however,  does  not  constitute  a  funda- 

'  For  a  reference  to  the  decisions  and  statutes,  sec  p.  134. 
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lenial  difference  between  them ;  for  both  are  cases  of  taking 
ir  a  public  use.    Indeed,  but  for  a  mischance  of  legal  develop- 
it  due  to  lack  of  vision,  condemnation  would  logically  have 
>vcrcd  both  these  extensions,  and  excess  and  zone  condemna- 
as  such  would  never  have  been  known.    Both  are  clumsy 
Is  of  broadening  the  law  to  meet  city  planning  needs  and 
conceptions. 

Origin  of  Excess  Condemnation,  French. — Excess  con- 
ination  and  zone  condemnation,  related  in  their  g^o\^'th, 
ive  had  a  long  history.  To  their  development  from  condem- 
nation proper  many  countries  have  contributed.  Condemnation 
nuy  be  defined  as  the  regulated  taking  of  property  for  public 
use.  From  time  immemorial  governments  have  seized  private 
property,  and  more  and  more,  as  governments  grew  to  be  just 
and  free,  compensation  followed.  The  regulation  of  such  tak- 
ing, however,  came  only  with  the  modern  conception  of  gov- 
lent  as  the  rule  of  law.  In  France  it  first  appeared  during 
revolution ;  and  excess  and,  later,  zone  condenination  fol- 

Long  before  excess  and  zone  condemnation,  or  even  con- 
demnation itself  properly  so-called,  manifested  itself,  France 
was  obtaining  many  of  the  results  of  excess  and  zone  condem- 
ition  by  somewhat  different  methods.     For  centuries  France 
ts  endeavored  to  make  its  capital  Ix-aiuiful,  and  in  so  doing 
IS  seen  the  need  of  harmony  in  the  development  of  public  and 
(cighboring  private  property.     A  method   of  obtaining  this 
my,  early  adopted  in  Paris,  was  to  sell  this  neighboring 
subject  to  a  covenant  entered  into  by  the  purchaser,  to 
erect  buildings  on  it,  within  a  given  number  of  years,  in  accord- 
ice  with  plans  furnished  by  the  State.    In  this  way  Henry  IV 
early  as  1605  createtl  what  is  now  known  as  the  Place  des 
osges-*     Many  of  the  beautiful  squares  and  streets  of  Paris 
iiher  cities  in  France  and  other  European  countries  were 
and  constructed  under  similar  contracts. 


•  The  contrart  is  given  on  p.  i  of  RecueU  d!Actes  .4dntinistraiifs  et  de 
Comientionj  Hilatifs  oux   Serr/itudes  Sp^ciaies  d^ Architecture,   I'UU   de 


F^nt,  1905. 
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In  1789  France  in  her  'Declaration  of  the  Rights  of  Man" 
laid  the  foundation  for  a  modern  ccHidemnation  law  hy  pro- 
viding that: 


"Art.  17.    Property  is  an  inviolable  and  sacred  right;  no  one 
be  deprived  of  it  unless  a  public  necessity,  legally  established,  requires 
it,  and  upon  just  previous  compensation." 

This  provision  was  confirmed  by  the  constitution  of  I79i»* 
and  subsequently  embodied  in  the  civil  code  *  with  the  modifi- 
cation that  public  utility  and  not  public  necessity  was  required. 
For  a  time  taking  for  public  use  continued  to  be  arbitrary  for 
lack  of  statutory  regulation,  but  on  March  8,  i8io,'  a  statute 
was  passed  setting  up  the  necessary  procedure.  This  statute 
was  almost  entirely  superseded  by  the  Statute  of  July  7,  1833/ 
which,  in  turn,  was  practically  replaced  by  the  Statute  of  May 
3,  1841.^  The  law  of  1841  containing  the  substance  of  much 
of  the  earlier  statutes,  with  modifications  and  additions  made 
from  time  to  time  by  later  laws  and  decrees,  is  still  in  force, 
and  is  the  general  condemnation  or  expropriation  law  of  France. 
Land,  however,  is  acquired  (and  paid  for)  as  an  incident  to  the 
fixing  of  street  and  building  lines  for  the  rectification  and  wid- 
ening; of  highways,  under  the  law  of  September  16,  1807,  and 
similar  statutes  subsequently  passed.* 

•Preamble,  Art.  3.  4. 

•Art   545. 

'liullctin  dvs  his,  IV*  sir..  Bull.  273.  No.  5255. 

'Buttctin  des  his,  \X*  sir.,  Bull    107.  No.  241. 

•ihilU'titt  dcs  his,  l\*  sir..  Bull.  806,  No.  9385. 

•The  law  of  September  16,  1807  {Bulletin  des  lots,  IV*  sir..  Bull.  t6a^ 
No,  2797)  is  known  as  the  "Law  for  the  Drainage  of  Swamps,  Construc- 
tion of  Streets,  etc."  When  existing  streets  are  widened  under  this  law, 
the  lanil  needed  for  the  purpose  must  be  paid  for  when  acquired  (see  sec 
50) :  but  between  the  time  of  laying  out  the  wider  street  and  the  taking  of 
the  land  for  the  widening,  the  owner  of  this  strip  is  deprived  of  rights  in 
it  for  which,  everywhere  in  this  country  except  in  Pennsylvania  (see  p.  30), 
the  authorities  must  pay.  If  there  are  buildings  on  it.  the  owner  may  use 
thera,  but  can  make  no  substantial  repairs  or  renewals  on  them  or  replace 
them.  If.  therefore,  the  city,  having  laid  out  its  wider  street,  is  wiUing 
to  wait  until  buildings  on  it  are  worthless,  it  may  do  so  with  safety,  and 
can  then  take  the  strip  of  land  needed  for  the  purpose  on  payment  of 
its  valur  without  buildings.    The  law  is  much  the  same  in  Germany. 

In  France,  prior  to  the  planning  statute  of  1919  (see  p.  529),  the  city 
acquired  no  rights  whatever  in  land  by  the  la^-ing  out  of  new  streets.  To 
establish  a  plan  of  such  streets,  or  6x  any  lines  of  such  streets,  so  that 
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It  was  the  statute  of  1807,  just  mentioned,  which  intro- 
duced the  principle  of  excess  condemnation  in  France.  That 
statute  (sec.  53)  gives  the  land  owner  the  right,  on  payment, 
to  take  remnants  left  by  the  relocation  of  street  lines  which 
cut  him  off  from  the  new  street,  and  empowers  the  public 
authorities  to  expropriate  his  entire  lot  if  he  does  not  do  so. 
The  conditional  right  given  by  this  statute  to  the  authorities  to 
take  land  outside  the  lines  of  the  street,  is  a  limited  right  of 
excess  condemnation ;  and  excess  condemnation,  thus  made  a 
part  of  the  law  of  France,  has  remained  so  ever  since;  but  for 
many  years  there  was  no  extension  of  the  principle. 

The  law  of  1807  (sec.  51)  and  subsequent  laws,  provide 
that  the  owner  of  a  lot,  a  i>art  of  wliich  is  appropriated  for 
public  use,  may  require  the  authorities  in  certain  cases  to  take 
and  pay  for  his  entire  lot.  Provisions  more  or  less  similar  to 
this  are  in  the  laws,  of  later  date,  to  be  found  in  many  other 
countries.** 

property  owners  must  observe  ihem.  the  city  may  nnw  re?;ort  to  the 
planning  statute;  and  must,  now  as  before,  take  the  land  by  resort  to 
the  condemnation  law.  In  Germany,  it  wil)  be  remembered,  the  planning 
law  is  also,  In  most  of  the  states,  authority  for  condemnation  of  land  or 
any  interest  in  it  which  is  needed  under  the  plan.     (See  p.  45J.) 

In  this  country,  except  in  Pennsylvania,  street  widenings  if  not  done 
at  once  when  planned,  can  be  insured  only  by  establishing  a  building  line 
under  eminent  domain;  with  relation  to  which  sec  p.  177:  or  perhaps  by 
creating  a  building  line  under  a  zoning  plan ;  with  relation  to  which  see 
p.  275, 

The  French  law  of  1807  also  provides  for  the  collection  of  local  hetie- 
fils  due  to  public  works,  or  their  deduction  from  the  compensation  to 
be  paid  for  land  taken  for  such  works;  but  the  procedure  for  their  col- 
lection proved  to  be  so  cumbrous  that  it  is  only  within  very  recent  times 
that  any  attempt  has  been  made  in  France  to  obtain  them. 

"  French  expropriation  laws  of  July  7.  1833.  and  May  x  1841.  A 
translation  of  the  law  of  1841,  as  subsequently  amended,  will  be  found 
on  p.  91  fif  this  work.  The  provision  referred  to  is  art,  50.  Similar 
provisions  will  be  found  in  general  expropriation  laws  of  Prussia 
(June  It.  1874,  in  Gtsets  Sammlunq  or  collection  of  laws  for  that 
year.  p.  221,  sec.  9);  Wiirttembcrg  (I!>ec.  20,  18S8J.  art.  11  as  amended 
by  the  AusfiihrunssResetz  zum  bvir(?crlichon  Gcsetzbuch  of  July  28.  iSgp, 
art.  209:  Belgium  (in  which  the  French  expropriation  law  of  March  8, 
1810,  with  minor  amendments  is  still  in  force);  England  (Land  Oauses 
Consolidation  Act.  8-g  Vict.  ch.  18,  18^5.  sec  92.  and  subsequfnt  acts. 
See  Cripps  Law  of  Compensaiion  (4th  ed,,  1900.  Stevens  &  Son?.  Lon- 
don), jy  J2;  Canada,  Revised  Statutes,  1906.  vol,  3,  ch  143:  Prussian 
•"City  Planning"  Law  of  July  2.  1875.  sec.  13;  Italy  (T-aw  of  F.xpro- 
priaiion  for  Purposes  of  Public  Utility,  of  June  25.  1^5,  sec.  2.?.  Raccolta 
Ufficiale,  v.  12,  1863,  No,  2359) ;  United  States,  Dunn  v.  City  Council  of 
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General  Expropriation  Law  of  France. — To  an  under- 
standing of  excess  and  zone  condemnation  in  France,  scmie 
knowledge  of  procedure  in  condemnation  in  that  country  and 
the  differences  between  it  and  such  procedure  in  this  country, 
may  prove  helpful.  Inn  the  United  States,  at  common  law,  the 
condemnation  statute  is  a  complete  grant  of  the  power  to  take 
land  for  public  use.  In  France  and  other  Latin  countries,  under, 
the  civil  law,  the  power  given  by  the  statute  is  inchoate,  and 
cannot  be  exercised  until  the  state,  in  each  case,  completes  it  by 
a  declaration  that  the  particular  undertaking,  falling  within  the 
general  provisions  of  the  law,  is  such  as  will  prove  useful  to 
the  public ;  and  officials  of  the  state  indicate  the  particular  pieces 
of  land  which  may  be  acquired  for  the  purpose.  Subsequently, 
in  France  as  in  this  country,  the  courts  pass  title  to  the  land 
and  fix  the  indemnities,  unless  the  parties  can  do  so  by  agree- 
ment. 

The  requisites  to  condemnation  for  public  use  in  France  arc 
therefore : 

1.  A  law  granting  that  right  generally. 

2.  A  law,  administrative  decree  or  ordinance  declaring 
that  the  specific  improvement  for  which  the  land  is  desired  is 
in  the  public  interest,  and  directing  that  this  improvement  be 
carried  out. 

3.  A  designation  by  the  prefect  of  the  locality  where  the 
land  is  situated,  stating  the  location  of  that  improvement,  unless 
the  law  or  ordinance  of  public  utility,  already  passed,  suffi- 
ciently indicates,  in  a  general  way,  its  future  location.  Where 
an  extensive  enterprise,  like  a  railroad,  or  a  national  highwayt 
is  contemplated,  a  further  designation  is  usually  necessary. 

4.  A  subsequent  decree  of  the  prefect  describing  by  metes 
and  bounds  the  specific  land  required  for  the  work.  This  desig- 
nation cannot  be  made  until  the  proprietors  of  the  lands  in 

Charleston.  16  South  Carolina  Law  Rep. — sometimes  cited  as  Har- 
per's Law  Rep.  (S.  C.)— 189  (1824):  Boulat  v.  Municipality  No.  I,  $ 
Louisiana  Annual  Reports  3<>.3  (1850) ;  Mayor,  etc.  of  Baltimore  v.  Clnnet 
etc..  23  Md.  449  <i865):  Mas^achuseUs  Acts.  1904*  Ch.  443;  Revised 
Statutes  Manitoba.  1913.  vol.  2.  ch.  69.  p.  1035,  sec.  7;  ibid.  Miinic  Init. 
ch.  133.  sec.  691 :  Revised  Statutes  Ont.  1914,  Munic.  Inst.  ch.  19a;  sec 
322,  sub-sec.  2. 
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ion  have  received  notice  and  been  given  an  opportunity 
heard. 
5.     A  judgment  of  a  court,  with  a  jury,  passing  title  to  the 
ids  and  fixing  the  indemnities. 
This  process  has  been  summarily  characterized  in  a  stand- 
French  treatise  as  foliows:*^ 

*TTie  procedure  in  expropriation  may  thus  be  divided  into  two 

■iods'  in  the  first,  the  government  orders  the  work  to  be  constructed, 

determines  its  location;  in  the  second,  the  courts  give  the  state 

fc  to  the  lands  necessary  for  its  execution.     The  first  period— the 

le  which  may  be  called  the  administrative — must  itself  be  divided 

no  two  successive  phases,  which  result,  the  one  in  the  declaration 

"ol  the  public  utility  of  the  enterprise,  the  other  in  the  designation  of 

^e  land*  to  be  expropriated.     Each  of  these  acts  must  be  preceded 

an   inquest.** 

"Each  of  these  two  inquests  has  its  distinct  object.     Before  the 
rclaration  of  public  utility  is  made,  the  expediency  of  the  work  in 
;UtIoii  to  the  general  interests  of  the  community  must  be  deter- 
incd:  and  it  is  with  relation  to  this  point  that  individuals  are  notified 
their  opinions,  as  citizens,  and  not  as  land  owners.     But  once 
^sion  has  been  reached,  it  remains  only  to  discover  the  means 
of  execution  most  suited  to  the  reconciliation  of  the  interest  of  pri- 
vate property  with  those  of  society;  and  this  is  the  object  of  the 
second  inquest." 

Of  great  importance  is  article  52  of  the  law  of  1841,  the 
ihstancc  of  which  first  appeared  in  the  law  of  July  7,  1833. 
is  article  provides  that : 

"Improvements  give  rise  to  no  claim  for  reimbursement   if.  by 
son  of  the  time  at  which  they  were  made,  or  of  any  other  circum* 
LUire  brouji^hl   to  tlic  attention  of  -the  jury,  it  Iwlicves   that  such 
kproverocntu  were  made  in  order  to  obtain  increased  indemnity/' 

Tliis  article  makes  the  plan  of  an  improvement  for  which  cx- 
iropriation  is  sought,  binding  on  property  affected  by  it;  for 
|f  the  land  owner,  witli  knuwle<lge  of  the  plan,  disregards  it,  he 
'S  so  at  his  [>eril,  A  similar  clause  is  now  found  quite  gen- 
ly  in  European  and  American  expropriation  laws,  the 
iniericAn  provision  being  narrower  than  those  to  be  found  in 

■/'a«rf#f.Vjr  Pran^ais^s  (Paris,  1899),  Vol.  31.  p.  21. 
■Pubhc  hearing. 
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European  statutes.  It  is  the  inclusion  of  more  or  less  similar 
provisions  in  European  city  planning  laws — ^which  may  be 
characterized  as  condemnation  laws  in  which  the  plan  of  con- 
demnation is  to  be  executed  at  intervals  over  a  considerable 
period  of  years — ^that  make  city  planning  laws  in  Europe  effec- 
tive*  as,  in  the  absence  of  such  provisions,  our  statutes  cannot 
be." 

Beginning  of  Excess  Condemnation  in  the  United 
States. — It  was  in  the  United  States  that  the  practical  use, 
to  any  considerable  extent,  of  excess  condemnation  first  oc- 
curred. In  1812  the  State  of  New  York  passed  a  statute  **  al- 
lowing New  York  City  to  condemn  remnants  left  in  cases  of 
street  and  park  openings.  The  land  thus  acquired  was  in  prac- 
tice sold  promptly.  The  owner  of  adjoining  land  was  given 
the  first  opportunity  to  purchase.  Excess  condemnation  was 
regarded  not  as  a  revenue  measure  but  as  a  method  of  securing 
a  desirable  development  of  abutting  land.  In  1834  the  New 
York  courts  declared  this  statute  unconstitutional  *'  and  the 
practice  stopped.  Extensive  use  of  this  procedure  was  made 
in  New  York  City,  but  it  did  not  spread  to  other  states.  It 
was  not  revived  in  the  United  States  until  1904,  when  the  re- 
nascence of  city  planning  in  this  country  had  already  occurred; 
and  this  revival  was  probably  due  to  the  influence  of  foreign 
experience. 

Excess  Condemnation  in  England. — The  first  European 
country  to  make  any  considerable  use  of  excess  condemnation 
was  England,  where  the  practice  began  about  1845.  England, 
like  other  countries,  possesses  and  uses  the  power  of  eminent 
domain.  As  in  other  civilized  countries,  private  property  can 
be  taken  only  for  a  public  purpose  on  payment  of  just  compen- 
sation," but,  unlike  most  such  countries,  she  has  nowhere  for- 
esee pp.  28.  453,  ff. 
•*Laws  N.  Y.  1812.  ch.  174. 

"•Matter  of  Albany  St..  11  Wendell  (N.  Y.)  149. 
""As  to  whether  m  some  cases,  as  for  instance  that  of  the  Irish  land 
legislation,  the  compensation  to  the  land  owner  was  just,  in  the  legal 
sense  of  the  word,  see  Lecky,  Democracy  and  Liberty  (Longmans,  Greco 
and  Company,  1899),  Vol.  i.  pp.  67,  182.  ao9  and  ff.;  Montgomery,  Lmid 
Tenure  in  Ireland,  and  similar  books. 
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mally  guaranteed  the  property  owner  this  protection.  His 
actual  inimuiiity  from  the  unjust  seizure  of  his  property  is  due 
to  the  fact  that  under  the  law  no  one  can  interfere  with  any 
property  ri^ht  without  authority  from  Parliament,  and  in  prac- 
tice Parliament  gives  permission  for  such  interference  only  for 
a  public  purpose,  on  condition  that  due  comiJensation  is  paid. 

Until  comparatively  recent  limes  all  power  to  condemn 
private  property  for  any  particular  purpose  in  England  was 
granted  by  a  special  or  private  act  of  Parliament,  stating  spe- 
cifically what  property  could  l)e  taken  for  that  purpose.  Grad- 
ually various  classes  of  general  laws  were  passed  giving  this 
authority.  At  present  local  governments  have  the  general  right 
to  take  land  for  most  of  their  needs.^''  Sometimes  they  can  do 
this  without,  more  often  with,  the  consent  of  the  local  gov- 
ernment board,  ratified,  practically  as  a  matter  of  course,  by 
Parliament.  All  these  laws  limit  the  taking  to  the  lands  neces- 
sary for  tlie  specific  enterprise.  Rarely  does  the  law  give  any 
general  authority  of  excess  condemnation;  practically  all  such 
authority  is  by  special  law.  If  tiie  power  is  desired  for  any 
particular  improvement,  the  practice  is  to  apply  for  a  special  law 
granting  the  right  not  only  of  ordinary  but  of  excess  condem- 
riation.  and  designating  the  land  that  may  be  taken,  Ixjth  within 
and  witliout  the  lines  of  the  main  undertaking.^** 

Until  1845  each  act  granting  the  power  of  condemnation 
for  any  given  enterprise  deemed  and  thus  declared  to  be  public, 
contained  clauses  stating  in  detail  what  property  should  be 
taken  and  what  rules  for  determining  the  compensation  should 
be  followed.  The  clauses  for  fixing  the  compensation,  as  they 
multiplied,  became  precedents,  and  were  called  the  "common 
clauses."  In  1845  these  clauses  were  codified  in  an  act  called 
the  "Land  Clauses  Consolidation   Act,'*  *"  now   referred   to, 

"For  the  construction  of  new  streets  and  the  widening  of  old  ones 
in  the  built-up  parts  of  cities,  the  special  authority  of  Parliament  U 
almost  always  necessary. 

"The  Development  and   Road  Improvement  Funds  Act,   1909,   (9  Ed- 
ward 7.  ch    47)   gives  the  board  the  right,  with  some  limitations,  to  take 
land  on  either  side  of  a  proposed  road,  within  220  yards  of  its  centre; 
and  there  are  similar  laws  in  Canada;  see  p.  74. 
S  and  9  Vict.  Ch.  18. 
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with  its  amendments  and  supplements,  as  the  "Land  Qaases 
Act."  *°  This  codification  of  1845  was  made  to  avoid  the  neces- 
sity of  drawing  up  special  clauses  to  incorporate  in  each  con- 
demnation law.  It  is  <leemed  a  part  of  every  such  law  except 
in  so  far  as  that  law  impliedly  or  specifically  excludes  it.  In 
the  Act  of  1845  were  inserted  rules  with  regard  to  "superflu- 
ous lands,"  or  lands  not  needed  for  the  main  improvement. 
Thus  the  Act  of  1845,  although  it  did  not  authorize  excess  con- 
demnation, nevertheless  recognized  and  provided  for  it;  and 
the  granting  of  this  jwwer  in  England  by  special  and  private 
acts  dates  from  about  this  time. 

Land  in  the  neighborhood  of  a  public  improvement  is  thus 
condemned  in  England  both  to  guide  its  development  and  to 
profit  by  its  rise  in  value.  The  main  purpose  of  this  practice 
in  England,  however,  is  profit,  so  that  a  part  at  least  of  the 
cost  of  the  enterprise  may  be  recouped.  As  a  method  of  guid- 
ing neighborliood  development  excess  condemnation  seems  to 
have  been  fairly  successful  in  England;  as  a  means  of  recoup- 
ment its  success  is  harder  to  determine.-*  In  many  cases  the 
bookkeeping  is  misleading.  For  instance,  the  initial  cost  of  the 
land  is  sometimes  in  part  written  off;  and  in  some  cases  inter- 
est is  not  charged  on  the  cost  of  land  not  as  yet  sold.  Never- 
theless, there  has  been  a  decided  saving  by  the  use  of  this 
method,  in  spite  of  the  fact  that  Engli.sh  law  and  practice 
impose  upon  its  exercise  many  conditions  which  interfere  with 
its  financial  success.  Some  of  these  onerous  conditions  are  the 
following : 

I.  Under  the  Land  Clauses  Consolidation  Act,  superfluous 
land  must  be  sold  within  ten  years  of  the  time  named  in  the 
act  of  condemnation  for  the  completion  of  the  work,  unless 
that  act  fixes  a  different  time  for  its  sale.  This  period  is  often* 
too  short  to  allow  the  increment  to  accrue.  Moreover,  the 
nearer  the  expiration  of  the  time  limit  is,  the  greater  the  dis- 
advantage of   the   city  in  its   negotiations   with   purchascn. 

"See  Cripps  Law  of  Compensation  (4th  cil).  p.  1. 

**  For  a  late  opinion  on  the  subject  sec  the  English  Ministrr  of  Re- 
construction:  l<t^;>ort  of  Committee  on  Acquisition  and  Valuation  of 
for  Public  Purposes,  1918. 
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Often,  too,  the  time  when  a  sale  becomes  imperative  proves 
peculiarly  unfavorable  for  disposing  of  real  estate.  This  clause 
is  frequently  modified  in  later  acts. 

2.  The  English  cities  did  not  make  it  a  practice  to  lease 
superfluous  lands  pending  their  sale.  In  this  way  carrj'ing 
charges  and  interest  accumulated  without  any  income  to  meet 
them.  This  is  sometimes  concealed  by  t]:e  failure,  already 
mentioned,  to  charge  interest;  but  such  bookkeeping  methods 
do  not  prevent  the  actual  loss  they  attempt  to  cover. 

3.  The  Act  of  1845  provides  that  if  tJie  scheme  involves 
the  demolition  in  any  one  parish  of  twenty  houses  or  more 
inhabited  by  persons  of  the  laboring  class,  there  must  be  pro- 
vision made,  if  it  is  lacking,  for  their  rehousing  in  the  vicinity. 
This  is  often  expensive,  especially  when  the  land  condemned  is 
better  suited  and  more  valuable  for  purposes  other  than  hous- 
ing.   This  clause  also  is  now  frequently  modified  or  excluded, 

4.  It  was,  until  19 19,  the  custom  to  allow  the  land  owner, 
on  condemnation,  10  per  cent  over  and  above  the  market  price; 
but  in  takings  by  public  bodies  is  so  no  longer.*^ 

5.  In  some  cases,  as,  for  instance,  that  of  the  well-known 
Kingsway  improvement  in  London,  architectural  conditions  to 
enhance  the  dignity  of  the  street  have  been  imposed  on  pur- 
chasers of  land.  This,  if  carried  far,  tends  to  decrease  net 
returns  by  deferring  sales  of  land  or  low^ering  its  price.  Much 
as  such  restrictions  may  improve  the  city's  appearance,  they 
may  be  a  source  of  serious  financial  loss  if  they  go  beyond  a 
moderate  minimum. ^^ 

In  Canada,  Australia  and  India,  the  law  of  excess  and  zone 
condenmation  is  based  upon  English  precedent.^* 


Acquisition  of  Land  (Assessment  of  Compensation)   Act,  1919. 
In   England  the  hearings  and  inquiries  incident  to  the  passage  of  a 
ivate  act  or  the  granting  and  confirmation  of  an  order  for  condemna- 
tion  now   required,  give   to   the   proceedings   much   the  character   of   tiic 
^rcnch  cxpmpriation.     For  a  good  account  of  the  Engh'sh  procedure  sec 
Ministry   of    Reconstruction;    Report  of   Cofnmittee   on  Acquisition   and 
'aJuaSion  of  iMnd  for  Public  Purposes,  1918. 

'•Thus  in  these  countries  will  he  found  provisions  that  land  desirable 
for  the  use,  convenience  or  enjoyment  of  any  public  works,  may  !«  con- 
Irmned.  (New  Zealand,  Public  Works  Act,  Consol.  Stats.  1908,  vot 
tV,  DO.  l6<i  sec.  29:  Queensland,  Public  Works,  Land  Rcsumotion  Act 
if   1906,  Statutes,  191 1,  vol.  Ill,  p.  3608.     British  Colur 
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Changes  in  Method  of  Assessing  Compensation. — Re- 
cent changes  in  methods  and  principles  of  assessing  compensa- 
tion for  land  compulsorily  taken  in  England,  although  much 
less  thoroughgoing  than  advocated  by  a  recent  Royal  Commis- 
sion which  investigated  the  subject,^*  are  certain  to  be  of  great 
importance  in  this  connection.  These  changes  are  embodied  in 
an  act  applicable  to  all  land  condemned  by  public  authorities  ** 
and  in  an  amendment  to  the  Housing,  Town  Planning,  etc., 
Act,  1909.^^  The  provision  in  the  Town  Planning  amendment 
for  the  compensation  of  owners  of  slum  areas  taken,  although 
it  is  similar  to  recent  Dutch  ^^  and  French  ^*  legislation  in  this 
respect,  is  to  us  startling  in  its  novelty.  Under  this  new  Eng- 
lish law  **•  the  amount  to  be  so  paid 

"for  the  land  "  including  any  buildings  thereon,  shall  be  the  value  Itt 
the  time  the  valuation  is  made  of  the  land  as  a  site  cleared  of  build- 
ings **  and  available  for  development  in  accordance  with  the  require- 
ments of  the  building  byelaws  for  the  time  being  in  force  in  the  dis- 
trict : " 

a  "Land  Causes  Consolidation  Act,"  based  on  the  English  statute.  See 
also  Revised  Statutes  Brit.  Cotumb.,  191 1.  vol.  2.  ch.  128,  p.  1469).  Sas- 
katchewan allows  "adjoining"  land  to  be  taken  (The  Town  Act,  Stats. 
1916,  ch.  19,  sec.  208).  See  also  Ontario,  Revised  Statutes,  1914  (Manic. 
Corps.)  ch.  192,  sec.  322,  (2)  amended,  1921,  ch.  63.  Ver>*  generally 
it  is  expressly  provided  that  land  not  needed  may  be  sold,  or  leased.  In 
New  Zealand  (Public  Works  Act,  Consol.  Stats,  vol.  IV,  p.  879,  sec.  85) 
and  Saskatchewan,  the  court  may  award  easements  and  surplus  land  tn 
lieu  of  cash.  See  also  Halifax  Gty  CTharter,  1914,  sec.  683,  698;  Mont- 
real Charter,  Art.  421  as  amended  by  Stats.  P.  Q.  1913  (3  Geo.  V),  di. 
54,  sec.  20;  Toronto  Charter  as  amended  by  Stats.  Ont.  191 1,  ch,  ixg^ 
No.  12;  see  also  Revised  Statutes,  di.  192,  sec  322. 

*llie  Ministry  of  Reconstruction  Report  on  Acquisition  and  Valua- 
tion of  Land  for  Public  Purposes.  1918.  already  referred  to. 

"The  "Acquisition  of  Land  (Assessment  of  Compensation)  Act>" 
191a  already  referred  to. 

"Housing,  Town  Planning,  etc.  Act,  1919;  sec  p.  499  of  this  work. 

"Holland,  Housing  Law  of  June  22,  1901 ;  see  p.  495  of  this  work. 

"Law  of  June  17,  1915*  see  p.  76  of  this  work. 

"Sec.  9  and  first  schedule. 

**  I.  e.,  the  slum  land :  where  adjacent  land,  in  a  sanitary  condition,  is 
included  to  secure  the  efficiency  of  the  scheme  as  a  whole  (as  it  may  be, 
— see  this  section  in  full,  p.  518  of  this  work)  it,  and  the  buildings  on  it, 
are  paid  for  in  full 

I.  e.,  no  payment  is  made  for  the  insanitary  buildings,  to  be  de* 
str^ed. 

I.e.,  for  buildings  to  be  constructed  in  accordance  with  the  preieiit 
structural  regulati(}ns,  and  with  the  open  spaces  now  required  for  die 
access  of  light  and  air. 
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'Provided  that,  if  in  the  opinion  of  the  Local  Government  Board 
it  is  necessary  that  provis'on  should  be  made  by  the  scheme  for  the 
re-housing  of  persons  ot  the  working  classes  on  the  land  or  part 
thereof  when  cleared,**  or  that  the  land  or  a  part  thereof  when  cleared 
should  be  laid  out  as  an  open  space,  the  compensation  .  .  .  shall  be 
reduced" 

by  an  amount  equal  to  the  necessar>'  expenses  of  such  rehousing 
and  of  laying  out  such  open  spaces. ^^ 

It  seems  clear  that  Uiis  provision  of  the  English  statute 
is  just  lo  the  land  owner,  and  that  the  former  statutes  in 
ngland  or  elsewhere  giving  him  a  greater  compensation  are 
just  to  future  tenants  of  such  land  and  to  the  public.  The 
land  with  the  buildings  on  it  are  taken  by  the  state  because  the 
buildings  are  unsanitary  in  themselves  and  occupy  an  undue 
proportion  of  the  lot,  thus  leaving  an  amount  of  open  space  for 
the  access  of  light  and  air  insufficient  for  health;  the  state  is 
therefore  in  duty  bound  to  prevent  the  further  use  of  the  prop- 
erty in  its  present  condition ;  as  a  prerequisite  to  such  use  it 
may  therefore  with  justice  to  the  owner,  and  must  in.  justice  to 
the  community,  require  him  to  put  the  premises  into  sanitary 
condition,  and  in  taking  the  property  to  make  it  sanitary,  has 
the  legal  and  moral  right,  as  a  method  of  making  the  owner 
y  for  so  doing,  to  deduct  the  cost  from  the  compensation  paid 
for  his  really.^* 

Excess  and  Zone  Condemnation  in  France  Since  1850. 
— The  movement  in  France  which  resulted  in  an  enlargement 
of  the  limited  right  of  expropriating  remnants  first  to  be  found 
in  the  law  of  1807.  already  mentioned,  and  also  in  zone  condem- 

"The   "principal   act"    (Housihr   of   Working   Classes   Act,   1890)    re- 

Suires  such  rehousing  in  cert-ain  cases,  it  being  considered  wrong  to  tear 
own  the  slum-dweller's  home  without  providing  him  with  another. 

•*With  regard  to  this  section  see.  generally,  p.  386  of  Late  and  PraC" 
Hc€  of  Housing  (Hoddcr  aiid  Stoughton.  London,  1921)  by  Sir  Kingsley 
WcM-td. 

■•  In  ihij  connection  the  following  provision  of  the  Acquisition  of 
Land  (Assessment  of  Compensation)  Act,  1919  (9  and  10  Geo.  5,  ch.  57) 
b  of  importance: 

ai  (4)  "Where  the  value  of  the  land  is  increased  hy  reason  of  the 
ii5e  thereof  or  of  any  pre.nises  thereon  in  a  manner  which  could  be 
restrained  by  any  court,  or  is  contrary  to  law,  or  is  detrimental  to  the 
health  of  the  inmates  of  the  premises  or  to  the  public  health,  the  amount 
of  that  increase  shall  not  be  taken  into  account:"  [in  fixing  the  compensa- 
tion to  be  paid  the  owner,  etcl 


,     the 

wF 


76  TFTE  LAW  OF  CITY  PLANNING  AND  ZONING 

nation,  originated  in  the  desire  of  Napoleon  III  to  improve 
Paris ;  as  a  result  of  which  he  caused  two  statutes  to  be  passed 
in  aid,  one  of  the  sanitation,  the  other  of  the  beautification^  of 
the  city. 

The  statute  of  Napoleon  III,  for  the  sanitation  of  Paris 
and  other  cities  in  France,  was  passed  April  13,  1850."  It 
provides  that  where  the  unhealth  fulness  of  a  dwelling  for  hire 
situated  on  a  given  lot  is  the  result  of  permanent  causes  outside 
the  building,  or  where  the  causes  cannot  be  removed  except 
by  an  improvement  embracing  both  dwelling  and  outside  con* 
ditions,  the  commune  may,  under  the  general  condemnation  law 
of  the  state,**  expropriate  the  entire  lot,  selling  remnants  at 
public  auction.*®  This  statute,  which  did  not  materially  enlarge 
the  right  of  condemning  remnants,  relates  only  to  lots  abutting 
on  a  public  highway  with  dwellings  for  hire  on  them,  and 
proved  to  be  of  little  use.  It  was,  therefore,  repealed  and  re- 
placed by  the  statute  of  February  15,  1902.*®  This  law  (sec 
18)  reenacts,  practically  word  for  word,  the  law  of  1850,  except 
that  it  is  made  to  apply  to  realty  for  hire  or  occupied  by  the 
proprietor,  built  up  or  not,  whether  abutting  on  the  highway  or 
otherwise.  The  statute  of  1902  proved  to  be  no  more  useful 
than  its  predecessor  and  has  been  invoked  only  in  two  cases  of 
comparatively  small  importance,  for  the  reason  that  the  pro- 
visions of  the  general  condemnation  law  and  the  traditions  gov- 
erning the  conduct  of  juries  under  it  involve  too  heavy  an 
expense.  The  law  of  June  17,  191 5  **  was  accordingly  passed, 
which  enlarges  the  scope,  simplifies  the  procedure  and  lessens 
the  cost  of  expropriation  for  sanitation.  This  statute  is  the 
first  zone  condemnation  law  of  real  importance  in  France.** 

The  law  gives  communes  the  right  to  condemn  entire  insani- 
- 

■  Bulletin  des  lois.  X*  serie.  Bull.  252,  No.  20681 

"The  law  of  May  3,  1841 ;  see  p.  91.  ff. 

"As  a  rule,  in  sudi  cases,  the  former  ov/ners  are  given,  under  Aft. 
60-61  of  the  Act  of  184T,  the  preferential  right  to  acquire  such  rem* 
nants.  The  sale  in  the  present  case,  however,  is  free  from  this  prefer^ 
ential  right. 

*  Bulletin  des  lois.  XII*  scr..  Bull.  2348,  No.  41496. 

^Bulletin  des  lois,  nouv.  scr.  Bull.   15(5,  No.  8736. 

*The  statute  is  not  called  a  statute  of  zone  condemnatson  in  Fimnoe; 
the  first  law  there  to  be  so  considered  being  that  of  NoTcnber  i6v  iflOi^ 
mentioned  below. 
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tary  tracts  or  districts,  in  which  lots  in  themselves  sanitary  may 
be  included  if  necessary  for  the  success  of  the  undertaking  as  a 
whole.  The  price  of  the  insanitary  lots  is  fixed  at  their  market 
value  less  the  cost  of  makinp^  them  sanitary;  or,  if  this  cannot 
be  done,  at  the  value  of  the  land  cleared  of  i)uildings,  plus  the 
value  of  the  materials  in  the  buildings.  The  future  use  of  lots 
not  put  to  public  use,  and  the  conditions  subject  to  which  the) 
shall  be  sold,  are  also  fixed.  In  no  case  shall  the  value  placed 
upon  a  piece  of  realty  expropriated  be  less  than  that  of  the 
land  without  buildings;  in  no  case  shall  compensation  be  in- 
creased because  dispossession  is  involuntary.  If  any  tenant 
deprived  of  his  property  is  carrying  on  an  offensive  industry 
under  special  license,  and  that  industry  is  a  cause  of  the  existing 
bad  sanitation,  his  damages  shall  be  reduced  by  a  sum  ec|ual 
to  the  profits  obtained  at  the  expense  of  the  public  health.  The 
indemnity  of  the  other  tenants  for  eviction  shall  be  a  sum  equal 
to  tJiree  months'  rent,  but  in  no  case  less  than  f30  or  more  than 
tioo.  For  expropriation  under  this  statute  a  simplified  pro- 
cedure of  its  own  is  provided. 

The  decree-law  "***  of  March  26,  1852  *^  was  promulgated 
by  Napoleon  HI,  as  an  independent  provision,  to  escape  from 
the  narrow  limits  of  the  general  power  of  excess  condenmation 
under  the  law  of  1841,^^  which  the  Emperor  found  such  a 
hindrance  in  his  plans  for  the  beautification  of  Paris.  The  law, 
which  applies  not  only  to  Paris  but  to  such  other  French  cities 
as  have  asked  that  it  be  extended  to  them,  provides  (art,  2) 
that  in  the  enlargement,  rectification  or  laying  out  of  streets, 
the  city  shall  have  the  right  to  take  the  whole  of  a  lot,  any  part 
of  which  is  within  the  new  street  lines,  if  the  remnant  is  not 
of  a  size  or  form  to  permit  of  the  erection  on  it  of  healthful 
structures,  and  also  if  necessary  for  the  suppression  of  old 
highways.  These  remnants  falling  outside  the  new  lines  may 
be  reunited  with  the  neighboring  properties  by  private  con- 
tract or  imder  the  provisions  of  the  law  of  1807  already 
referred  to.     Originally  under  this  statute  the  city  was  the 


^BulUixn  des  Itns,  X*  s*r,  Bull.  514.  No.  J014. 
"Bulletin  dts  tots,  IX'  sir.  Bull.  808,  No.  0265. 
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judge  of  the  expediency  and  propriety  of  appropriating  rem- 
nants; but  a  decree  of  December  2^,  1858,^*  provided  that  in 
case  the  person  expropriated  objected,  a  decree  of  public  utility 
from  the  state  authorities  was  needed  as  in  other  cases  of  ex- 
propriation ;  and  on  June  14,  1876  *''  a  second  decree  made  Ae 
same  requirement  even  if  there  was  no  such  objection. 

As  originally  interpreted  by  the  city  authorities  in  thrir 
o^\'n  favor,  the  law  of  1852  gave  them  a  fairly  ample  authority; 
and  under  it  large  tracts  of  land  were  taken  on  the  ground  that 
they  were  remnants  upon  which  healthful  structures  could  not 
be  built.  In  this  way,  also,  the  policy  of  taking  land  for  rcsak 
at  a  profit  was  followed  with  some  success.  It  was  during  this 
period  that  practically  all  the  applications  by  cities  other  than 
Paris  for  the  extension  of  the  law  to  them  were  made.  The 
decisions  of  the  state  authorities  under  the  decrees  of  1858  and 
1876,  however,  greatly  restricted  these  powers.  The  maximum 
size  of  the  remnants  that  could  be  condemned  as  compared  to 
those  that  were  formerly  taken  became  very  small ;  and  resale 
at  a  profit,  never  a  legal  ground  for  expropriation,  became  prac- 
tically impossible.  In  consequence,  a  demand  for  a  further 
revision  of  the  statute  of  1852  arose,  and  the  amendment  of 
July  i3»  1911  **  and  law  of  April  10,  1912,*®  were  passed 
Under  them,  cities  may  condemn  remnants  not  only  when  they 
are  not  of  a  size  or  form  permitting  the  erection  of  a  sanitary 
building,  but  when  the  building  would  not  be  in  keeping  with 
the  importance  of  the  highway  or  with  its  aesthetics;  a  rem- 
nant may,  in  any  case,  be  taken  compulsorily  when  it  is  not 
more  than  150  square  metres  in  size  and  whenever  the  public 
works  occupy  more  than  half  the  lot;  and  with  the  consent  of 
the  owner  remnants  of  any  size  may  be  acquired. 

The  statutes  of  191 1  and  1912,  except  for  the  greater  lati- 
tude granted  when  the  owner  consented  to  the  excess  taking, 
were  merely  a  meagre  enlargement  of  the  previous  right — ^all 
that  France  in  law  had  ever  possessed — to  condemn  remnants 
on  the  ground  that  they  were  not  suitable  sites  for  buildings^ 

"fluWrfin  des  his,  XV  scr.  Bull.  656.  No,  6111. 

**  Bulletin  des  his,  XU*  sir.  Bull.  305.  No.  s^St. 

*  Being  Article  118  of  the  so-called  "Loi  des  Financet"  (Na  flW). 

'*BuUetin  des  his,  bout.  s^.  BuU.  79^  No.  3950^ 
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recent  statute,  passed  November  6,  191 8,*^**  transforms  a 
power  which  was  smaller  in  France  than  that  of  most  European 
nations  into  one  greater  tlian  that  to  be  found  in  any  other 
country.*' 

The  i^tatute  of  1918,  unlike  the  previous  statutes,  is  an 
amendment  of  the  general  condemnation  law.  It  provicfes 
(ended  art.  2)  that  not  only  lanrl  within  the  lines  of  pro- 
public  works  but  all  land  recognized  as  necessary  to 
ire  to  tJicse  works  their  full  value,  immediate  or  future,  may 
declared  of  public  utility  and  expropriated ;  especially  land  in 
city  outside  street  Hnes,  interfering  with  a  rational  subdivi- 
jon  into  lots  or  not  susceptible  of  use  as  the  site  of  structures 
accord  with  the  general  plan  of  the  public  works  contem- 
ited;  also  (art.  2  bis)  land  which,  by  reason  of  its  proximity 
a  proposed  public  work,  should  yield  an  increased  value  of 
more  than  15  per  cent.  The  owner  of  land  to  be  taken  for  its 
increased  value  may  retain  it  by  paying  a  sum  equal  to  that 
increase.  A  decree  of  the  state  authorities  declaring  its  public 
utility  is  necessary  in  all  cases  of  excess  taking."* 

Excess  and  Zone  Condemnation  in  Belgium. — The  law 
of  Belgium  on  the  subject  of  excess  and  zone  condemnation 
was  for  many  years  distinctly  in  advance  of  that  of  France. 
jkHThe  Belgian  law  of  July  i,  1858,°^  allowed  excess  condemna- 
tion for  sanitation  in  connection  with  street  construction.  On 
^Hfovember  15^  1867,  that  law  was  amended  so  as  to  permit 
^Hcme  condemnation  in  aid  of  practically  all  plans  for  city  con- 
^Blniction  and  improvement/*    The  amended  law  provides  that: 

P  ' 


"Art,  I.    When  a  plan  for  the  improvement,  as  a  whole  or  in  part, 
ol  an  old  section  of  a  city,  or  the  construction  of  a  new  section,  is 


■^  T  fois,  nouv.  B^r,  Bull.  237.  No.  13222. 

"  I  .   but  too  special  to  interest  us,  are  the  reforms  made  hf 

U  Liw   111  tiie  jury  system  as  applied  to  condemnation  proceedings  in 

^  condemnation  umler  the  law  of  1018  is  called  zone  con- 

itsc  a  belt  or  zone  of  land  may  be  taken  on  each  side  of  a 

.  rr^^t;  and  taking  under  the  law  of  June  17.  1915,  is  not 

t   to   save   cunfusiun  the   definitions  already  given  in 

1  adhered  to  in  all  cases. 

/  ois,  185S,  p.  217. 

iLCcompanying  the  law  when  proposed  in  "PoHhcwiU 
Lois^  iw  ib6;,  p.  aB;. 
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proposed,  the  government,  on  petition  of  the  Communal  Council,  may 
authorize  the  expropriation  under  the  laws  of  March  8,  1810,  and 
April  17,  1835,  of  all  lands  destined  for  highway  or  other  pabttc 
uses,  including  lands  for  structures  which  are  a  part  of  the  genermi 
plan.  .  .  ." 

There  are  provisions  for  the  condemnation  and  sale  of 
remnants.    The  project  is  subject  to  the  approval  of  the  king.** 

Zone  Condemnation  m  Italy. — At  about  this  time, — June 
25,  1865 — Italy  passed  its  expropriation  law,**  which  is  also 
a  zone  condemnation  and  city  planning  act.  This  statute  states 
perhaps  more  happily  than  any  other  the  purpose  of  zone  con- 
demnation, as  follows : — 

"Art.  22.  There  may  be  included  in  the  condemnation  not  only 
the  land  that  itself  is  necessary  to  the  execution  of  the  public  woriCt 
but  also  the  lands  lying  within  a  given  zone,  whose  inclusion  directly 
helps  to  accomplish  the  chief  object  of  said  work.  The  right  to 
condemn  the  contiguous  lands  must  be  stated  expressly  in  the  decree 
which  establishes  the  public  use  or  be  given  by  supplemental  royal 
order." 

Influence  of  English  Housing  Reforms. — In  the  adop- 
tion of  her  excess  and  zone  condemnation  laws  Belgitmi  was 
evidently  influenced  by  the  similar  but  more  conservative  and 
restricted  legislation  of  France.  England,  however,  contrib- 
uted in  no  small  measure  to  this  result.  The  English  zone  con^ 
demnation  law  was  not  passed  until  later,  but  her  endeavors  to 
secure  housing  reform  had  begim  long  before.  Modem  indus- 
trialism started  in  England.  The  conditions  of  modem  indus- 
trialism produce  the  large  city,  which  in  its  unregulated  growth 
seems  inevitably  to  produce  the  slums.  England,  being  the 
first  nation  brought  face  to  face  in  its  slimis  with  modem  hous- 
ing evils  in  an  acute  form,  was  the  iirst  conscientiously  to  inves- 
tigate and  attempt  a  solution  of  the  sltun  problem  and  of  mod- 
em housing  problems  generally.  This  movement  profoundly 
influenced  industrial  Belgiimi,  and  all  Europe. 

"In  Germany  minor  remnants  are  eliminated  and  petty  readjustnicnls 
of  boundaries  obtained  under  the  ^K>Uce  power,  the  ovrncr  bdn^  rccnircd 
to  con5cnt  as  a  condition  to  the  «f«wMM-»  of  a  building  pcmut.  See  p, 
488  ot  this  work. 

"Sec  pp.  .16s,  ff  of  this  work. 
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The  first  of  the  long  series  of  modem  English  laws  for  the 
clixnination  of  insanitary  iiousing**  were  the  Lord  Shaftesbury 
acts,  two  in  number,  both  passed  in  1851.  The  earlier  of  these 
laws  ( 14  and  1 5  Vict.  ch.  28)  deals  with  the  occupancy  of  what 
■we  in  America  call  lodging  houses.  The  later  one  (14  and  15 
Vict  ch,  34)  provides  for  the  building  by  municipalities  of 
houses  for  the  working  classes^  and  the  purchase  of  land,  if 
necessary,  for  that  purpose.  An  investigation,  begun  in  1844, 
had  shown  unmistakably  the  intolerable  overcrowding,  the 
great  lack  of  light  and  air,  the  wretched  construction  and  repair 
01  whole  districts  in  the  large  cities.  A  sufficient  supply  of 
new  houses,  it  *vas  thought,  would  remedy  these  evils;  and  the 
second  Lord  Shaftesbury  act  was  passed  for  that  purpose. 

Whatever  benefit  the  new  municipal  houses — the  few  that 
were  built — proved  to  be  to  those  who  succeeded  in  securing 
iheni  to  inhabit,  they  did  not  make  unnecessary  the  use  of  the 
old  sJum  hotises.  nor  better  their  condition.  An  improvement 
was  attempted  in  the  Torrens  Act  of  1868  (31  and  12  Vict.  ch. 
130).  That  law  required  the  owner  to  repair,  or  tear  down 
and  rebuild,  houses  declared  by  the  authorities  to  be  uninhabit- 
able. 

But  the  Torrens  act  was  not  a  sufficient  remedy  and  still  the 
slum  remained.  The  repairing  or  tearing  down  of  a  house  here 
and  there,  even  the  iieniunent  removal  of  some  houses  that 

t  obstructed  the  light  and  air  of  the  rest,  was  not  enough  to 

way  with  the  slum  evil;  for  a  cause  of  the  persistence  of 

urn  was  the  condition  of  the  district  as  a  whole  with  its 

w,  crooked  streets  and  small  shallow  lots.    This  could  be 

only  by  tearing  down  all  the  houses,  throwing  lots 

ts  into  a  common  mass  and  replanning  the  district 

The  first  legislation  to  deal  with  slum  areas  in  this  way  was 
the  ufn-ln,-.wn  Cross  act  (38  and  39  V"ict.  ch.  36)  passed  in 
18;  it-r  it  the  municipality  could  take  title  to  any  such 

tnct  as  an  unhealthy  area,  destroy  all  existing  buildings,  relo- 
cate the  streets,  lay  out  proper  house  lots  on  them,  and  provide 


•Only  m  few  ol  the  principal  acts  are  cited  in  Ihia  brief  samznaiy. 


82  THE  LAW  OF  CITY  PLANNING  AND  ZONING 

for  suitable  houses  there.  The  act  is  popularly  called  the 
"Unhealthy  Areas  Act"  and  is  now  included  in  Part  I  of  the 
"Housing.  Town  Planning,  etc..  Act.  1909/'**  It  is  the  first 
English  zone  condemnation  law.  It  contains  provisions  which 
specifically  authorize  the  condemnation  of  land,  not  perhaps  it- 
self insanitary,  which  renders  contiguous  land  unhealthful  or 
prevents  its  proi)er  sanitation.  The  English  act  is  not  the  first 
to  accomplish  this  result  Such  land  could  undoubtedly  be  in- 
cluded in  the  condemned  area  under  the  Belgian  act  of  1867; 
indeed,  that  act  was  passed  in  part  for  that  very  purpose.** 
Nevertheless,  the  specific  provisions  of  the  English  law  have 
had  their  influence. 

Another  widely  copied  clause  in  what  is  now  Part  I  of  tbc 
act  of  1909,  authorizes  the  destruction  of  an  "obstructive  build- 
ing" which  is  defined  to  be  a  building  that 

"althoo^h  not  in  itself  anfit  for  human  habitation,  is  so  situate  thit 
by  reason  of  its  proximity  to  or  contaa*with  any  other  buikliiiss  k 
causes  one  of  the  following  effects,  that  is  to  say : — 

"(a)  It  stops  or  impedes  ventilation,  or  otherwise  makes  or  coo- 
dnees  to  make  such  other  buildings  to  be  in  a  condition  tmfit  for 
homan  habitation  or  dangerous  or  injurious  to  health;  or 

"(b)  It  prevents  proper  measures  from  being  carried  into  cflfexrt 
for  remedying  any  nuisance  injurious  to  health  or  other  cviU  com- 
plained of  in  respect  of  such  other  building/** 


f 


< 


The  elimination  of  insanitary  areas  in  English  cities  is 
mtxh  too  large  a  subject  to  be  treated  adequately  here.  There 
can  be  no  question  of  the  existence  of  the  e\'tl  or  of  the  fact 
that  ilie  remedies  used  have  impro%-ed  conditions  in  the  section 
of  the  city  where  they  were  aftplted;  but  to  what  extent  were 
conditions  bettered  in  the  city  as  a  whole?  A  vast  amount  of  j 
money  has  been  spent,  and  it  is  generally  bdie>-ed  that  the  restdtfl 
has  not  been  in  proportion  to  the  amount  expended.  To  what" 
extent  have  the  methods  adopted  been  responsible  for  this  fact  ? 

In  the  first  place,  for  many  ytzr^  insanitary  housing  condi 

*TI)c  Eagtisb  Uahcaltlir  Ansa  Act  is  gtvm  in  fuU  00  p.  S&  of 


*Siidi  a  bdildinK  najr  be  potted  down  mwSer  Pitt  U  of  tlie 
iSQa  aa  M  '>vihcalnr  dvdfiat  houtC  (S3  «fld  54  Vict  eh.  70). 
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tions  were  removed  at  public  cost  with  no  adequate  legal 
methods  of  preventing  a  recurrence  of  the  evil.  The  result  was 
much  useless  expense;  for  under  these  circumstances  no  per- 
manent cure  could  be  expected.  Slum  removal  without  proper 
regulation  of  building  and  of  lot  subdivision  is  of  little  lasting 
value. 

Secondly,  slum  removal  was  tried  without  a  proper  consid- 
eration of  the  interests  and  resources  of  the  city  as  a  whole. 
The  slum  district  chosen  should  have  been  studied  and  put  to 
the  use  for  which  it  was  most  valuable  Emd  best  suited;  the 
location  for  rehousing  should  have  been  selected  where  land 
was  cheap  and  healthful  and  proper  transportation  to  it,  if  nec- 
essary»  provided.  Thus  the  city,  instead  of  being  burdened 
with  debt,  might  have  been  made  more  prosperous  by  additional 
facilities  and  population  where  they  could  he  made  useful. 
Instead,  the  law  required  the  rehousing  of  the  people  dispos- 
sessed near  their  old  homes,  and  the  former  slum  area  was 
predestined  to  be  used  again  for  housing.  Certainly  there  is 
no  presumption  that  a  use  for  which  the  area  has  proved  a 
failure  is  that  to  which  it  is  best  adapted,  much  less  that  it  is 
the  best  area  that  can  be  selected  for  the  purpose. 

Of  course,  such  districts  may  always  be  made  suitable  for 
housing,  just  as  they  may  be  converted  into  botanical  gardens 
or  marine  parks — by  a  tour  dc  force.  Private  capital  will  not 
undertake  such  an  enterprise;  therefore,  municipalities  in  many 
cases  have  done  so.  Is  it  strange  that  they  have  spent  a  great 
deal  of  money,  obtained  a  tinancial  return  disproportionate  to 
the  outlay,  and,  relatively  to  the  size  of  the  slum  evil  in  Eng- 
land, done  very  little  good?  Sliun  elimination  without  city 
planning  is  expensive  and  inefTective.*^ 

Replotting  in  Switzerland  and  Germany. — The  plot- 
ting, and  consequently  the  replotting,  when  necessary,  of  build- 
ing land  under  governmental  supervision,  is  a  logical  extension 
of  the  public  regulation  of  the  planning  of  streets  and  buildings. 
To  a  considerable  extent  the  form  and  area  of  a  lot  determine 
the  form  of  the  building  which  will  be  erected  on  it,  and  the 

**  Statutes  and  ordinances  of  excess  and  zone  condemnation  are  to  tie 
found  in  Germany;  for  references  sec  p.  87,  Note  74. 
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amount  of  light  and  air  that  those  who  live  or  work  in  it  will 
receive.  To  a  considerable  extent  the  street  system  of  a  dty 
is,  or  should  be,  laid  out  in  order  to  obtain  blocks  that  will  sub- 
divide into  lots  of  proper  form  and  area.  To  some  degree 
building  regulation,  by  requiring  vacant  spaces  on  the  lot  in 
certain  locations  and  proportions  with  relation  to  structures, 
also  determines  the  size  and  shape  of  lots.  The  actual  sub- 
division of  the  block  into  lots  under  public  supervision  is  the 
next  step,  and,  like  the  block  division  resulting  from  street 
planning  and  the  area  requirements  of  building  regulaticm,  its 
object  is  the  improvement  of  housing  and  working  conditions. 

To  some  extent  European  law  regulates  the  plotting  of 
building  land.  Thus  in  some  of  the  German  states  lots  may  be 
declared  unsuited  to  building  *^  and  the  authorities  may  require 
the  land  owner,  as  a  prerequisite  to  the  issuance  of  a  building 
permit,  to  buy  or  sell  small  remnants,  necessary  to  round  out 
his  or  his  neighbors'  lots.** 

The  next  step  is  the  direct  control  of  subdivision,  which 
exists  in  a  few  places.  Thus  in  Vienna  •*  a  plat  or  plan  of  lot 
subdivision  must  be  filed  with  the  authorities  and  receive  their 
approval  before  subdivision  is  allowed;  in  Zurich,  Switzer- 
land,"® the  owners  of  land  between  main  streets  are  required 
to  submit  a  local  plan  showing  minor  streets  and  the  plotting 
of  all  land  in  the  locality;  and  if  they  do  not  do  so,  the  authori- 
ties establish  such  a  plan  after  the  land  owners  have  been  given 
an  opportunity  to  be  heard  with  regard  to  it ;  and  in  Sweden  •• 
the  subdivision  of  building  land  into  lots  is  an  essential  part  of 
the  city  plan  made  by  the  authorities,  required  in  advance  of 
building  development.*^ 

•■Hiiffner,  Wurtiemberg  Building  Ordinance  (Tiibingen,  1912),  p.  84, 
note  4,  end. 

"Dresden,  Strassenbauordnung,  sec.  29;  Leipsig,  Ortsbauordming, 
1897.  sec.  34.  Saxony,  General  Building  Law  of  July  i,  1900.  as 
amended  May  30,  1904,  sec  66,  a  translation  of  which  will  ht  found  on 
p.  474  of  this  work;  Wurttemberg,  Building  Ordinance  of  July  28.  19x0, 
sec.  26 

"Building  Ordinance  of  January  17,  1883.  sec  3.  (L.  G.  Bl.  No.  35). 

"Building  Law  of  April  23,  1893. 

■  Planning  Law  of  August  31.  1907. 

"The  schemes  under  the  British  planning  acts,  and  the  acta  modeled 
on  them,  in  Canada,  Australia  smd  India   more  and  more  inclnde  pn>> 
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If  it  is  for  the  public  interest  that  building  land  should  be 
'operly  subdivided,  evidentiy  tlie  public  should  not  only  super- 
ise  plotting,  but  require  and  aid  replotting  when  plotting  is 
found  to  be  fault)'.  In  a  few  jurisdictions  this  may  be  done  by 
[eminent  domain;**^  but  when  so  accomplished  the  public  au- 
lorities  must  take  and  pay  for  the  land  to  be  replotted,  recover- 
ing the  money  by  its  resale.  This  involves  a  serious  disturb- 
ance of  private  rights,  and  commits  the  public  to  a  long  and 
[expensive  real  estate  transaction.  When,  however,  replotting 
is  done  under  the  (wlicc  power,  the  owners  retain  title  to  an  un- 
Lclindcd  share  of  the  common  mass,  and  are  reimbursed  by  a 
(new  lot  equivalent  to  the  lot  contributed  by  them,  thus  avoiding 
the  disadvaulages  incident  to  replotting  by  eminent  domain. 
The  prerequisites  to  the  starting  of  the  proceeding  vary,  a 
petition  signed  by  a  given  percentage  of  the  owners  reckoned 
in  proportion,  sometimes  to  their  number,  sometimes  to  the 
area  of  their  land,  sometimes  to  its  value,  being  required. 
AJmost  invariably,  however,  it  is  essential  that  the  public 
authorities  find  the  proceeding  to  be  in  the  public  interest;  the 
profitable  and  economical  development  of  building  land,  tend- 
ing to  produce  cheaper  and  more  abundant  building  lots,  being 
in  all  cases  regarded  as  sufficient  public  advantage. 

Replotting  is  especially  useful  in  the  outskirts  of  cities. 
[This  is  peculiarly  the  case  in  Germany,  In  many  Continental 
[countries,  Germany  among  them,  agricultural  land  came  in  the 
course  of  centuries  to  be  subdivided  minutely  or  into  long,  very 
narrow  strips.  This  made  cultivation  difficult  and  expensive; 
id  for  many  years  before  replotting  of  building  land  was 
'sorted  to,  agricultural  land  was  replotted  to  overcome  these 
Idifficulties.  Often  the  object  sought  was  not  the  mere  reloca- 
tion of  botmdaries  so  much  as  the  aggregation  of  small  hold- 
igs  into  lots  of  reasonable  size.**     German  cities  in  their 

•  t'^r  or  less  amount  of  replotting.     For  references  to 

408,  ff. 

(arts.  t6-i8  of  the  law  of  July  15,  1805.  with  rc^nird 

the  city  of  Maycnce;  and  Genera!  Buildinnj  Orrlinance 

rr    r?    ^q  6g'i  the  city  may  forhid  all  building  on  land 

flic  right  to  expropriate,  replan  and  sell  it, 

.xon  laws  of  June  14,  1834  and  July  23,  1861. 

tiUr  Uws   were  enacted  in   Prussia  and  other  German  states.     This 
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growth  have  now  encroached  upon  surrounding  agricultural 
land,  which  often  has  not  been  replotted  for  agricultural  pur- 
poses. Where  the  replotting  of  building  land  under  govern- 
mental supervision  has  not  as  yet  been  introduced,  great  expense 
is  incurred  by  developers  in  aggregating  small  holdings 'SO  as  to 
obtain  lots  large  enough  to  divide  and  sell  as  building  lots. 
This  expense  is,  of  course,  added  to  the  selling  price  of  the 
land;  and  the  avoidance  of  this  waste  has  been  one  of  the  great 
advantages  of  replotting  statutes,  both  to  land  owners  and  to 
the  public. 

Replotting  is  sometimes  useful  in  the  more  central  parts  of 
the  cities.  This  is  especially  so  when  some  disaster  has  de- 
stroyed the  !)uildings  and  given  an  opportunity,  not  otherwise 
available,  for  much  needed  replanning,  and  the  readjustment  of 
private  property  lines  without  which  replanning  would  be  im- 
possible. In  this  way,  the  Hungarian  city  of  Szegadin,  partly 
destroyed  by  flood,  was  replanned  by  a  state  commission  in 
1879,  and  the  Prussian  city  of  Brotterode,  ravaged  by  fire,  was 
replanned  by  royal  order  issued  October  30,  1895."'**  It  is  sel- 
dom i>ossil)le  to  undertake  work  of  this  sort  without  general 
legislation,'^  in  the  absence  of  which,  opportunities  that  prob- 
ably will  never  return  are  wasted,  and  gains  that  might  have 
been  wrested  from  the  catastrojjhe  escape  never  to  be  recovered. 

Perhaps  the  first  jurisdiction  to  make  use  of  the  police 
power  for  replotting  building  land  and  enact  an  adequate,  com- 
prehensive law  to  accomplish  it,  was  the  Canton  of  Zurich, 
Switzerland.  This  it  did  as  a  part  of  its  Building  Law  of 
April  23,  1893.  Under  this  law  replotting  of  the  tract  in 
question,  if  for  the  public  interest,  may  be  undertaken  by  the 

unitififf  of  smnll  hotditiKS  and  rcptaniiinf;  them  has  been  very  extensive. 
Emil  Ktar,  in  his  pamphlet  (printed  for  him  by  Gcbriidcr  Knaucr,  Frank- 
fort on  the  Main)  states  that  in  Prussia  twenty  and  one-half  million 
hektars,  or  three-fifths  of  the  territory  of  the  kingdom,  the  property  of 
over  two  million  owners,  was  thus  replanned.  See  also  a  recent  Freoch 
law,  cited  on  p.  514  of  this  work;  and.  Kcnerally,  an  article  by  Dr.  Richard 
T.  Ely  in  the  American  Bcotwmic  /?«tVM'.  Starch,  19".  entitled  "Rnt- 
sian  l^nd  Reform." 

^iiescts  Sammtuntj  or  Collection  of  Laws  of  Prussia  for  1895,  p.  SS'» 
approved  by  the  law  of  April  36.  1896  U'^'Sfts  Sammtung,  p.  8a). 

"  Under  such  general  legislation  special  commissioners,  to  do  the  work 
tn  special  cases,  are  often  provided  for. 
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authorities  on  their  own  motion  or  on  petition  of  the  land 
owner;  and  the  authorities  shall  replot  if  a  petition  to  do  so  is 
fiJed  by  a  majorit>'  in  number  of  the  land  owners  who  also  own 
more  than  half  the  area  involved.  The  procedure  is  to  throw 
the  land,  including  the  streets  and  other  public  areas,  into  a 
common  mass,  deduct  the  areas  for  public  uses,  replan  and  re- 
livide  the  area,  and  return  the  remainder  of  the  private  land 
the  original  owners,  so  far  as  possible,  in  the  same  propor- 
in  value  as  that  in  which  it  was  contributed,  minor  ad- 
its being  made  in  cash.  There  must  be  an  established 
street  or  building  plan  for  the  area  before  replotting  is  begun. 
There  are  now  many  replotting  statutes  in  Switzerland,'* 
istro-Hungar>' "'^  and  Germany,  more  or  less  similar  to  the 
ich  law.'*  Perhaps  tlie  most  important  modem  replotting 
Ltutes  arc  to  be  found  in  Hamburg,  Baden,  Saxony  and  Prus- 
Thc  Prussian  law,  called  the  '*Lex  Adickes*'  after  its 
ior,  the  famous  Chief  Biirgermeister  or  Mayor  of  Frank- 
t-on-the-Main  is  the  most  detailed.  Probably  the  greatest 
lishment  of  that  statute  has  been  the  encouragement  it 
h«  given  to  vohmlary  replotting.  now  so  common  in  Frank- 
in  as  to  render  an  actual  resort  to  the  law  unusual ;  for  the 
dstence  of  the  law  makes  it  impossible  any  longer  in  that  city 
one  or  two  crafty  land  owners,  with  a  view  to  being  bought 
:,  to  block  an  improvement  which  is  for  the  advantage  of  the 
id  owners  as  a  whole,  and  of  the  entire  community."" 


n 


Scr  with   TLcartl  to  rcnlotting  in  Switzerland,  Fehr,  Die  Grundsaisw 
:.  '  Ttterfahrrtis.  IQI3. 

S  >  tz  und  Lageplan.  Der  Stddtebau,  for  1904. 

1  I  to  replotting  in  Austria. 

i  i  in  many  cases  the  text  of  excess  and  zone 

lercrui'.ii.ii  aii-i  replotting  provisions  in  Switzerland,  Austro-Hungary, 

iCoaany  and  ntiier  countries,  tip  to  1S97.  see  "Die  Vmlegung  Stddtistkfr 

Cnmii''  ■■d    die    ZonrntntdgnHng"    by    Baumcister.    Classen    and 

Stifc'j'  Toeche,  Berlin,  1897. 

*f  -■•  '  '  ■'=  f  •  i>;o..-   vfTiitites  and  a  translation  of  the  "Lex 

A&Vt  i.-st  important  provisions  of  the  other 

Jiwi  -*'  \.  No.  J,  on  p.  10$  of  this  work. 

of    the    rwrent    Salonika    Town    Planning 

of  English  and  French  experts,  arc  sum- 

at  that  lime  Town  Planning  Adviser  to 

-,  in  the  December  Number  of  the  English 

■  ~v.     if)  August.  1917.  Salonika  was  totally  destroyed 

time,  and  the  statute  was  passed  to  take  advanuge 
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Note  A 
No.  I,    The  English  Unhealthy  Areas  Act 


This  act  is  one  of  the  "Cross  Acts,"  passed  in  J  875.  In  1890 
act,  as  from  time  to  time  amended,  was  consolidated  with  a  mass  of 
other  housing  legislation,  some  of  it  dating  as  far  back  as  1851.  That 
consolidation  is  known  as  the  "Housing  of  the  Working  Classes  Act, 
1890."  The  act  of  1890  has  been  amended  from  time  to  time;  and 
all  this  legislation  is  now  known  as  the  "Housing  Acts,  1890  to  1919.' 

The  unhealthy  areas  act  is  here  given  in  its  amended  forra  It 
is  an  act  for  the  condemnation  and  replanning  of  large  unhealthy 
areas.  The  Housing  of  the  Working  Classes  Acts.  1890-1909  con- 
lain  provisions  also  (i)  for  the  condemnation  and  replanning  of 
small  unhealthy  areas  (2)  for  the  closing  or  demolition  of  houses 
unfit  for  habitation  (3)  for  the  demolition  of  "obstructive"  buildings 
rendering  other  buildings  insanitary  (4)  for  the  erection  of  houses 
in  certain  cases.  The  act  has  had  a  great  influence  in  other  coon- 
tries,  and  statutes  modeled  on  it  have  been  passed  in  many  parts  of 
the  British  Empire." 


Lt 

1 


of  this  ^reat  opportunity  to  reptan  it.  The  6rst  act  of  the  govcrmncnt 
was  to  issue  a  Royal  decree  prohibiting  the  erection  or  repair  of  any 
building  prior  to  the  adoption  of  the  new  law.  A  survey  and  plan  of  the 
city  were  then  made.  L'ndcr  the  Greek  constitution  the  government  wms 
obliged  to  pay  immediately  the  full  value  of  llic  property;  for  which 
purpose  it  had  no  available  funds.  The  owners  of  property  tn  the  burnt 
district  were  therefore,  by  virtue  of  the  act.  incorporated  as  a  properly 
owners  a.tsociation  for  the  purpose  of  executing  the  new  scheme,  Ami 
all  individual  right's  and  titles  cxtingui<ihed  1  each  property  owner  wasi 
made  a  sharehoUlcr  in  the  company  to  the  amount  of  the  value  of  hwl 
individual  holdin>!:  and  the  management  of  the  . 
the  Kovcrnnicm.     A  cartful  mrtiiod  rpf  valuing  ih^ 

taken  nver  by  the  company  was  a<^   " '  "*    '*"'-  prop^jnv  .'«iiti    ..l.  i»:  m-.v;!! 
a  hcarinK  «nd  ri^hl  of  appeal.     In  -  tir  his  praprrly  each  owner 

rrrrivf-.I    itntr  T>..n(U.   which  ht  wu     : n  to  sell,  hut  on  which,  as 

«  nal   Bank  of   Greece   was  aiitJiorijed  to  advance  10 

li  I    cent    of    ihcir    face    value.      Tlie   city    nn«^   then    n- 

pUnned  *itd   nploiied,   and   the  sale  of  the  new  lots  for.  the 

owners  of  the  hon'(*  havmc  tHr  nvht  to  turn  tfiem  in.  ■•  valne. 


"  New 
Corps. )  ;    i 
^11,  p    ?oi. 
fa  fv. 


>lity  of  Salonika,  (u  be  tx-' 
:«- 

:V.  No.  124,  p-  JQJ  (Mimic 
igit.  Code  i4th  ot).  Vol. 
Sec  to  kbit  cpoDoction   Kichards;   Bocnbaj,  Act  of   tSsSlJ 
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Tbe  Housing  op  the  Working  Classes  Act,  1890 


PAST  I 


SCHEME  BY  LOCAL  AUTHORITY 


Where  an  official  representation  as  hereinafter  mentioned  la 
'  <  a1  authority  that  within  a  certain  area  in  the  district 
K  :  ity  either — 

(a)    any  houses,  courts,  or  alleys  arc  un5t  for  human  habitation. 

(6>     the  narrowness,  closeness,  and  bad  arrangement,  or  the  bnd 

csaditicm  of  the  streets  and  houses  or  groups  of  houses  within  such 

tnx.  or  the  want  of  light,  air.  ventilation,  or  proper  conveniences. 

«r  any  other  sanitary  defects,  or  one  or  more  of  such  causes,  are 

or  injurious  to  the  health  of  the  inhabitants  citltcr  of  the 

in  the  said  area  or  of  the  neighboring  buildings; 

the  most  satisfactory  method  of  dealing  with  the  evil*  con- 

witii  such  houses,  courts  or  alleys,  and  the  sanitary  defects  in 

area  is  an  improvement  sclieme  for  the  rearrangement  and  rccon- 

of  the  streets  and  houses  within  such  area,  or  of  some  of 

^K&  Streets  or  houses,  the  local  authority  shall  take  such  representa- 

boB  tnto  their  consideration,  and  if  satisfied  of  the  truth  tlicreof,  and 

c^  the  sofl&ciency  of   their  resources,  shall   pass  a   rescilution  tu  the 

^£rc3  tiat  such  area  is  an  unhealthy  area  and  that  an  improvement 

^:&^Be  ought  to  be  made  in  respect  of  such  area,  and  after  parsing 

resolution  they  shall  forthwith  proceed  to  make  a  dchcmc  for 

reinent  of  such  area. 

always,  that  any  number  of  such  areas  may  be  included 
xsiprovement  scheme. 

(1)     An  ofhcial  representation  for  the  purposes  of  this  part 

Act  sliatt  racan  a  representation  made  to  the  local  authority 

I  officer  of  health   of  that   authority,   and   in   London 

V   such  officer  or  by  any  medical   uUicer  of   health  in 

lical  officer  of  health  shall  make  such  representation 

cs  cause  to  make  the  same;  and  if  any  justice  of  tlic 

tthin  tbe  district  for  which  he  acu  as  medical  officer 

^  or  more  persons  liable  to  be  rated  tu  the  local  rate 

':  of  the  unhealthiness  of  any  area  within  stuch  district, 

-    duly  of  the   medical   officer  of   hraltli    fonhwith   to 

4uch  aiea.  and  to  make  an  official  repr-  'ng  the 

the  case,  and  whether  in  his  opinion  ur  any 

I  is  an  unhealthy  area  or  is  not  an  unhealthy  area. 


t.Aci1  atf 

tharitji  on 
btin| 

by  oAdal 
rrprvtrnta- 

tion  of  rhf 

unhr«Ullt> 
new  ol 
ilutrict 
10  make 
sclicm* 
for  Ui iOH 
prov«- 
m«nt. 


OfRcial 
rrprctefita* 

linn,  bf 
vkhom  to 
t>«  mode 
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KetiiiMtet         6.    (i)    The  improvement  scheme  of  a  local  authority  shaU  be 
neS'"^^  accompanied  by  map,  particulars,  and  estimates  and 
•cb^  (0)    tnay  exclude  any  part  of  the  area  in  respect  of  which  aa 

Mthority.  official  representation  is  made,  or  include  any  neighboring  lands,  if 
the  local  authority  are  of  the  opinion  that  such  exclusion  is  expe- 
dient or  inclusion  is  necessary  for  making  their  scheme  efficient  and 
(6)  may  provide  for  widening  any  existing  approaches  to  the 
unhealthy  area  or  otherwise  for  opening  out  the  same  for  the  par- 
poses  of  ventilation  or  health;  and 

(c)  shall  provide  such  dwelling  accommodation,  if  any,  for  tbe 
working  classes  displaced  by  the  scheme  as  is  required  to  comply 
with  this  Act;  and 

(d)  shall  provide  for  proper  sanitary  arrangements;  and 

(e)  may  provide  for  any  other  matter  (including  the  dosing 
and  diversion  of  highways),  for  which  it  seems  expedient  to  make 
provision  with  a  view  to  the  improvement  of  an  area  or  the  general 
efficiency  of  the  scheme. 

(2)  The  scheme  shall  distinguish  the  lands  proposed  to  be  taken 
compulsorily. 

(3)  The  scheme  may  also  provide  for  the  scheme  or  any  part 
thereof  being  carried  out  and  effected  by  any  person  having  such 
interest  in  any  land  comprised  in  an  improvement  scheme  as  may  be 
sufficient  to  enable  him  to  carry  out  and  effect  the  same,  or  with  the 
concurrence  of  such  person,  under  the  superintendence  and  control 
of  the  local  authority,  and  upon  such  terms  and  conditions  to  be 
embodied  in  the  scheme  as  may  be  agreed  upon  between  the  local 
authority  and  such  person.  .  .  . 

♦{The  act  goes  on  to  provide  for: — the  confirmation  of  the  scheme, 
provisionally,  by  the  Local  Government  Board  (or  in  the  County  or 
City  of  London,  by  a  Secretary  of  State)  and  finally,  by  act  of 
Parliament;  an  inquiry  by  the  confirming  authority  on  the  neglect  or 
refusal  of  the  local  authority  to  act;  and  an  order,  when  necessary  or 
proper,  by  the  confirming  authority  to  the  local  authority  to  prepare 
and  execute  a  scheme;  the  provision  on  or  near  the  same  area  for 
the  housing  of  as  many  persons  of  the  working  classes  as  were  dis- 
placed— but  this  provision  may  be  wholly  or  partly  waived;  the 
execution  of  the  scheme  by  purchasers,  trustees,  lessees,  etc.,  subject 
to  proper  conditions  as  to  size  and  design  of  houses,  etc. ;  an  inquiry 
as  to  the  unhealthy  areas  on  petition  of  rate  payers,  upon  default  of 
the  medical  officer;  the  revocation  by  the  Local  Government  Board 
of  unreasonable  local  bye-laws;  etc. 

♦Summarized. 
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ftf.  2,    The  French  Expropriation  Law  of  1841  "  as  Amended  by 
THE  Excess  Condemnation  Law  of  1918 

TITLE    I.      PKELIMINAHY    PROVISIONS 

Aar.  t.     Expropriation   for  public  use  shall  be  by  authority  of 


[AnT.  a.]     The  courts  shall  grant  expropriation  only   when   its 
ity  has  been  established  and  declared  in  the  forms  prescribed  by 
present  law. 
These  forms  consist, 

zst.  In  the  law  or  [royal  ordinance]  decree  authorizing  the 
lecution  of  the  work]  tratusactt'on  for  which  the  expropriation  is 
limed ; 

2nd.     In  the  act  of  the  prefect  designating  the  places  or  tracts  of 
where  the  [work]   transaction  shall  be  prosecuted,  when  such 
tignalion  does  not  result  from  the  law  or  the  [royal  ordinance] 

3nL     In  the  subsequent  administrative  decree  by  which  the  pre- 
fixes the  limits  of  the  particular  pieces  of  land  to  which  expro- 
^ation  shall  apply. 
Thjs  application  shall  not  be  made  to  any  particular  piece  of  prop- 
ty  until  the  parties  interested  have  been  given  an  opportunity  to  be 
in  accordance  with  the  provisions  contained  in  title  II." 
Art.  2.    The  expropriation  myt  only  of  the  area  included  within 
it  limits  of  the  proposed  public  works,  hut  also  of  all  those  areas 
lick  are  found  to  be  necessary  to  secure  to  these  works  their  full 
'«/.  present  or  future,  may  be  declared  a  public  utiltty. 
This  may,  more  particularly,  be  done  in  the  case  of  urban  high- 
It  '    regard  to  the  areas  outside  the  alignment  which  are  an 
'  the  proper  lot  subdix'ision  or  are  not  suitable  for  the  sites 

■Psiwd   May  3,   184 1 ;  to  be   found  in  the  Bulletin  des  tois  for  that 
)  J85.  p.  601,    It  is  here  (riven  as  amended  by  the  laws  of  April 

'ulL   di's  lois.   No,    29^6.   p.    1103).    November  6.    1918    {Bull. 
ij,  i>o.   13222.  p.  2501,  anH  July   17.   1921    (Bull,  dcs  his.  No.   19639, 
3097    Thr  text  is  that  of  the  law  of  1^41.  with  repealed  mattrr  enclosed 
;Vf.f.  f      j    ,.„i  rm.f^r  added  by  the  later  laws  in  italics.    The  amcnd- 
made   by    ihc    law    of    igi8   unless   otherwise 
J  unions  of  the  law  which  are  given  in  summary, 
T.  u  has  not  in  alt  cases  been  possible  to  distinguish  between  the 
inal  acts  cinH  :»rr:cndmcnt5.  or,  when  this  is  shown,  to  state  by  what 
kw  fH-  were  made. 

'1  ntial   changes   in   this  article  made  by  the  law  of 

•on  of  ihc  word  "transaction"   for  "work"  wherever 
rd  not  bcinj?  descriptive  of  condemnation  to  obtain 
..iwi'^ac  1*1   s.iiut.-  in  the  neighborhood  of  the  work,  etc.»  which  the 
of  1918  introduces. 
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of  structures  which  are  in  accordance  with  the  general  plan  of  tkf 
works. 

Art.  2  bis.  The  expropriation  of  land  which  because  of  its  prox- 
imity to  a  proposed  public  work  will  thereby  be  raised  in  value  more 
than  0%,  may  also  be  declared  to  be  a  public  utility. 

Art.  3.  All  great  public  works,  [royal]  national  highways,  canals, 
railways,  canalization  of  rivers,  harbors  and  docks,  the  construction 
of  which  is  undertaken  by  the  State  [departments,  communes],  or 
by  private  companies,  with  or  without  tolls,  with  or  without  subsidy 
from  the  Treasury,  with  or  without  the  alienation  of  public  domain, 
shall  be  authorized  only  by  a  law  [which  shall  be  passed  only  after 
an  administrative  inquest.** 

A  royal  ordinance  shall  suffice  as  authorization  for  the  construc- 
tion of  departmental  highways,  canals,  and  branch  railways  of  less 
than  twenty  thousand  metres  in  length,  of  bridges  and  of  all  other 
works  of  minor  importance. 

This  ordinance  shall  also  be  preceded  by  an  inquest. 

These  inquests  shall  be  in  form  as  determined  by  a  rule  of  public 
administration]. 

The  construction  of  canals  and  branch  railways  of  less  than  twenty 
thousand  metres  in  length,  of  missing  links  in  or  the  relocation  of  the 
lines  of  national  highways,  of  bridges  and  all  other  enterprises  of 
minor  importance  may  be  authorised  by  decree  in  Council  of  State, 

The  construction  of  departmental  and  communal  works  may  be 
authorised  by  simple  decree. 

An  administrative  inquest  shall  always  be  held  before  Uie  pas- 
sage of  the  decree  or  law.^ 

Art.  5  bis.  When,  under  art.  2  or  2  bis,  there  is  occasion  to 
extend  the  expropriation  to  realty  situated  outside  the  line  of  the  pro- 
posed work,  the  authorisation  can  be  given  only  by  a  law  or  a  decree 
in  Council  of  State. 

This  law  or  decree  shall  fix  the  zone  in  which  it  shall  apply,  in 
accordance  with  the  reason  for  the  extension  of  the  expropriation  to 
it.  The  law  or  decree  shall  also  determine  the  mode  of  utilisation  of 
the  lots  not  included  in  the  public  work,  and,  in  due  course,  the  restric- 
tions to  which  on  resale  these  lots  shall  be  subject. 

Under  article  2  bis  an  expert  examination  shall  be  made  as  a  part 
of  the  administrative  inquest,  with  a  view  to  the  determination  of  the 
ajnount  of  the  increase  in  value. 

The  form  of  this  expert  examination  shall  be  governed  by  a  rule 
of  public  administration. 

"  Public  hearing. 

•*  The  only  change  made  in  this  article  of  the  law  of  184X  by  the  law 
of  1918  is  in  consolidating  it  with  the  senate  decree  of  December  25, 
1852,  article  44  of  the  law  of  Julv  37,  1870^  and  the  laws  of  August 
II.  1871,  and  July  27,  1880.  modifymg  it. 
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TfnA    n.      ADMINISTRATIVE   ACTS    WITH    RELATION    TO    EXPROPRIATION 

Art.  4.     The  enir*"^*rs  or  other  technicians  entrusted  with  the 
'execiilion  of  iJic  work,  shall  make  a  plan  for  that  portion  of  the  work 
sitiuCcs)  in  each  commune,  with  lot  boundaries  of  the  lands  or  build- 
tngs  the  tAking"  of  wln'ch  appears  to  them  to  be  necessary. 

Akt.  5.  The  plan  of  each  of  said  properties  showing  the  names 
[of  cAch  proprietor  as  of  record,  shall  remain  for  eight  days  on  deposit 
fUt  the  office  of  the  mayor  of  the  commune  in  which  the  properties  are 
^Attualcd,  in  order  that  each  proprietor  may  have  the  opportunity  of 
aoinainting  himself  with  it. 

Art.  6.  The  time  fixed  in  the  preceding  article  shall  begin  to  run 
at  the  date  of  notice,  which  shall  be  given  to  all  the  parties  interested, 
to  take  note  of  the  plan  deposited  at  the  ofticc  of  the  mayor.'** 

This  notice  shall  he  published  in  the  commune  at  the  sound  of 
the  trumpet  or  drum  and  posted  either  at  the  principal  [doorway  of 
the  dmrch  of  the  locality  or  at  that  of  the  communal  house]  ofHce  of 
tkt  mayor  or  at  some  other  spot  conspicuous  and  much  frequented  by 
the  public,  which  shall  be  designated  by  an  administratiz'e  decree  of 
the  municipality,'* 

It  shall  also  be  inserted  in  one  of  the  papers  published  in  the 
art-  1  nt,  or,  if  there  is  no  such  paper,  in  one  of  the  papers  of 

the  -vnt. 

Ajkt.  7.  The  mayor  shall  certify  to  these  publications  and  post- 
ings of  TKJtices;  he  shall  state,  in  an  official  report  which  he  shall 
nuikc  for  that  purixjse  and  that  the  parties  who  appear  are  required 
to  sign,  the  allegations  and  claims  which  have  been  made  to  him  ver- 
bally, and  «nncx  those  which  have  been  sent  to  him  in  writing. 

Art.  8.  At  the  expiration  of  the  period  of  eight  days  prescribed 
by  article  5,  a  commission  shall  meet  at  the  principal  scat  of  the  sub* 
prefecture. 

Thh  commijision,  presided  over  by  the  sub-prefect  of  the  arron- 
dissement.  shall  be  composed  of  four  members  of  the  general  council 
of  the  department  or  of  the  council  of  the  arrondissement,  chosen  by 
the  prefect,  of  the  mayor  of  the  commune  where  the  properties  arc 
sHuatcd  and  of  one  of  the  engineers  charged  with  the  execution  of 
I  the  work. 

*'  r-n  of  the  commission  shall  be  held  unless  at  least  five  of 

its  arc  present. 

(fc  six  members  present,  and  ^  tie  occurs,  the  vote 
\t>i   ■  ofliccr  shall  decide. 


**Thu  parAUffjiph   was  stricken  out  by  the  law  of   igi8  and  restored 
hy  ^'  '21. 

^agc  of  the  law  of  April  20,  191a  the  church  has  been 
'^a».>.. ,....,  -3  -  ijoiorical  monument*  upon  which  it  is  illegal  to  post  bills, 
etc 
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The  owners  of  the  properties  the  expropriation  of  which  is 
question,  are  not  eligible  for  membership  in  the  commission. 

Art.  9.  The  commission  shall  be  in  session  to  bear  the  owners 
for  eight  days. 

It  sliall  call  them  before  it  whenever  it  deems  such  a  course  proper. 
It  shall  give  its  advice. 

Its  business  shall  be  completed  within  a  period  of  ten  days,  after 
which  the  report  shall  be  made  at  once  by  the  sub-prefect  to  the 
prefect. 

In  case  its  business  has  not  been  finished  within  the  above  named 
period  the  sub-prefect  shall  within  three  days  thereafter  send  to  the 
prefect  his  report  and  the  documents  received. 

Art.  10.  If  the  commission  suggests  any  change  in  the  pfcui  pro- 
posed by  the  engineers,  the  sub-prefect  shall,  in  Ihe  manner  pre^ 
scribed  in  article  6,  give  notice  thereof  immediately  to  the  owners 
who  are  affected  by  such  changes.  During  eight  days  from  the  date 
of  such  notice,  the  ofHcial  report  and  the  papers  in  the  case  shall 
remain  deposited  at  the  sub-prefecture;  and  the  parties  interested 
shall  have  the  right,  without  removing  them,  to  inspect  them  without 
charge  and  be  heard  with  regard  to  them  in  writing. 

Within  the  following  three  days  the  sub-prefect  shall  transmit  all 
the  papers  to  the  prefect. 

Art.  II.  On  inspection  of  the  official  report  and  the  documents 
annexed  thereto,  the  prefect  shall  by  administrative  decree,  giving" 
reasons,  designate  the  properties  which  shall  be  taken,  and  shall  state 
the  time  when  it  will  be  necessary  to  take  possession  of  them. 
Whenever  in  consequence  of  the  advice  of  the  commission  there 
be  occasion  to  modify  the  plan  of  the  work  ordered,  the  prefect 
suspend  proceedings  until  the  matter  has  been  decided  by  the  su 
administrative  authorities. 

The    superior    administrative    authorities    shall    have    lljc    right 
according  to  the  circumstances  of  the  case,  either  forthwith  to  decid 
the  question  thenuelvcs  or  to  order  that  the  procedure  laid  down  1 
tbc  preceding  articles  shall  in  whole  or  in  part  be  gone  through  wi 
again. 

Art.  12.    The  provisions  of  articles  8,  9  and  to  shall  not  apply 
to  expropriation  demanded  by  a  commune  or  in  an  interest  cntircl 
communalp  nor  to  the  work  of  opening  or  relocating  the  lines  of  I 
highways. 

In  such  cases  the  official  report  prescribed  by  articlr  7  shall 
sent,  with  the  opinion  of  the  oiunicipul  council,  by  the  mayor  to 
sub-prefect,  who  thall  send  it  to  the  prefect  with  his  advice. 

Inc  prefect,  in  cooncil  of  prefecture,  on  inspection  of  the  official 
r  1  ,,(    ijj^    superior    n' 

a  .  aa  provided  iti  t^' 

article. 
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TTTLS    III.      OF    EXPROPRIATION    AND    ITS    CONSEQUENCES    WITU    REGARD 
TO  SECURED  DEBTS^   MORTGAGES^  REAL  RIGHTS 

Ajtt.  13.  If  the  property  of  minors,  those  derived  of  civil  rights, 
absent  persons,  or  other  incapables,  are  included  in  the  plans  de- 
posited in  accordance  with  the  provisions  of  article  5,  or  the  modifi* 
cations  of  it  allowed  by  tlie  superior  administrative  authorities  under 
l!ic  provisions  of  article  II  of  the  present  law,  tutors,  those  who  have 
been  placed  in  temporar>-  possession  and  all  representatives  of  inca- 

ilcs.  may  after  authorization  by  tlie  court  given  on  tlieir  petition 
tthout  proof  or  other  proceedings  of  any  kind"  in  chambers  with 
(be  consent  of  tJie  public  minister,  voluntarily  agree  to  the  alienation 
of  said  property. 

The  court  shall  make  such  stipulations  for  the  preservation  or 
reinvestment  of  the  property  as  it  deems  necessary. 

Tlicse  provisions  are  applicable  to  dotal  and  entailed  real  estate. 

Prefects  may  in  the  same  manner  alienate  the  property  of  depart- 
ments, when  authorized  so  to  do  by  resolution  of  the  council  general; 
mayors  or  administrators  may  alienate  the  property  of  communes  or 
ptiblic  institutions,  when  authorized  so  to  do  by  resolution  of  the 
municipal  council  or  administrative  council,  ratified  by  the  prefect  in 
council  of  prefecture. 

The  minister  of  finance  may  consent  to  the  alienation  of  the 
property  of  the  State,  or  of  those  interested  in  an  endo\vment  of  the 
Crown,  on  the  advice  of  the  commissioner  of  the  civil  list. 

In  default  of  agreement  either  with  the  owners  of  the  lands  or 
buildings  the  cession  of  which  is  considered  necessarj'.  or  with  those 
who  represent  them,  the  prefect  shall  transmit  to  the  King's  attorney 
in  the  jurisdiction  in  which  the  property  is  situated,  the  law  or  ordi- 
nance which  autliorizes  the  execution  of  the  work,  and  the  adminis- 
trative decree  mentioned  in  article  11. 

Art.  14.  Within  three  days  and  upon  the  production  of  the  docu- 
t»ents  showing  that  the  formalities  prescribed  by  article  1st  of  title 
I  St  and  hy  title  II  of  the  present  law  have  been  fulfilled,  the  attorney 
for  the  [King]  republic  shall  demand  and  the  court  shall  pronounce 
the  expropriation  for  public  use  of  the  lands  or  buildings  indicated  in 
the  administrative  decree  of  the  prefect. 

fn  ail  casts,  I'n  so  far  as  the  realty  of  which  the  expropriation  is 
authorised  by  tnrtue  of  article  2  bis  is  concerned,  the  same  shall  be 
g^f'j  ' '  ,„/y  conditionally  and  only  in  cases  where  at  the  expiration 
of  i  of  eight  days  fixed  by  article  ^0,  the  option  offered  shall 

mot  naz-i:  been  exercised  in  favor  of  the  indemnity  of  excess  value. 

If  within  a  year  from  and  after  the  administrative  decree  of  the 
prefect,  the  authorities  have  not  proceeded  with  the  expropriation, 

•  SitnpU  rrquitt. 
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the  owner  of  each  of  the  pieces  of  realt>'  included  in  said  decree  may 
present  his  petition  to  the  court.  The  attorney  for  the  [King]  repub* 
lie  shall  notify  the  prefect  of  the  filing  of  the  petition;  the  prefect 
shall  as  speedily  as  possible  send  the  papers  and  the  court  shall  render 
its  decision  within  three  days. 

•Paragraphs  4  and  5:  procedural  provisions. 

In  case  die  owners  of  the  land  to  be  expropriated  consent  to  its 
cession,  but  there  is  no  agreement  on  the  price,  the  court  shall  order 
the  execution  of  an  instrument  of  cession  and  shall  desigttate  the 
magistrate  director  of  the  jury;  in  which  case  it  shall  not  be  neces- 
sary to  render  judgment  of  expropriation  or  to  make  sure  that  the 
formalities  prescribed  by  title  II  have  been  fulfilled 

Art.  15.  The  judgment  shall  be  published  and  an  abstraa  of  k 
posted  in  the  commune  in  which  the  property  is  situated,  in  the  man* 
ner  indicated  in  article  6.  It  shall  also  appear  in  a  paper  publiiibed 
in  the  arrondissement,  or  if  there  is  none  such,  in  a  paper  published 
in  the  department. 

This  abstract,  containing  the  names  of  the  owners,  the  reasons  for 
and  the  dispositions  of  the  judgment,  shall  be  served  on  such  owners 
at  the  residences  that  they  have  chosen  in  the  arrondissemeot  in 
which  the  properties  are  situated,  by  a  statement  made  at  the  office 
of  the  ma>or  of  the  commune  in  which  the  property  is  situated,  and 
in  case  an  election  of  domicile  has  not  taken  place,  the  notice  con- 
taining the  summary  shall  be  given  in  duplicate  to  the  mayor  and  to 
tJic  farmer,  tenant,  care  taker,  or  steward  of  the  property, 

A  third  copy  shall  also  be  sent  by  registered  letter,  tvith  return 
receipt  required  for  delivery,  to  the  person  to  be  expropriated,  if  his 
residence  appears  on  the  land  survey  register. 

All  other  notices  prescribed  by  the  present  law  shall  be  g^vea  in 
the  manner  above  provided. 

Art.  16,  The  judgment,  immediately  after  compliance  with  the 
lormalities  prescribed  by  article  15  of  the  present  law,  shall  he  re- 
corded at  the  bureau  for  the  conservation  of  mortgages  of  the  arroa* 
dissemem  in  conformity  with  article  2181  of  the  civil  code. 

Art.  17,  Within  two  weeks  of  such  record,  secured  debts,  and 
mortgages  by  agreement,  by  court  decree  or  by  force  of  law,  shall 
be  registered. 

In  Hrfjiiih  of  registration  within  this  period  the  realty  expro- 
\"  free  of  all  liens  and  mortgages  of  all  sorts^  witiiont 

fj-'.  '  rights  of  women,  minors  or  those  deprived  of  civfl 

rights  against  the  amount  of  compcn&ation,  in  so  far  as  it  has  aoc 
been  paid  or  the  order  in  which  creditors  sliaU  be  paid  has  noC  beca 
fmally  determined. 

The  creditors  registered  shall  not  in  any  case  be  entitled  to  tender 
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the  amount  for  which  the  realty  was  sold  and  have  it  sold  again  ;■* 
but  tliey  may  demand  that  the  compensation  shall  be  fixed  in  accord- 
ance with  title  IV. 

Art,  i8.  No  action  of  annulment  or  recovery  of  the  property  or 
any  other  real  action  shall  suspend  the  expropriation  proceedings  or 
prevent  expropriation  from  going  into  elTect.  The  rights  of  claimants 
fihalt  be  transferred  to  the  money  payment  and  the  realty  shall  be 
Ircc  of  their  claims. 

Art.  19.  The  rules  laid  down  in  the  first  paragraph  of  article  15, 
and  in  articles  16,  17  and  18,  are  applicable  to  voluntary  agreements 
made  between  the  authorities  and  the  owners. 

Nevertheless,  the  authorities  may.  without  prejudice  to  the  rights 
of  third  parties,  and  without  complying  with  the  formalities  pre- 
scribed above,  pay  for  propcrtj'  acquired  the  value  of  which  does  not 
exceed   [500]    i^oo***  francs. 

The  failure  to  comply  with  the  formalities  for  freeing  the  prop- 
erty from  mortgage  claims  shall  not  delay  the  expropriation;  which 
ftbafl  not  prejudice  the  rights  of  interested  parties  in  the  enforcement 
of  their  claims,  subsequently,  in  the  manner  prescribed  in  title  IV  of 
the  present  law. 

Art.  20.  The  judgment  can  be  attacked  only  by  recourse  to  pro- 
cr-  .r  its  annulment;  and  this  can  he  claimed  only  for  excess 

of  V  or  defects  in  the  form  of  judgment. 

Proceedings  for  this  purpose  may  be  begun  not  later  than  within 
three  days  from  the  dale  of  the  nutice  of  the  judgment,  by  statement 
to  that  effect  filed  with  the  clerk  of  the  court.  Notice  thereof  shall 
be  pivcn  within  a  week,  either  to  the  party  at  the  domicile  indicated 
in  article  15  or  to  the  prefect  and  to  the  mayor,  as  the  case  and  the 
nature  of  tlie  work  may  be.  all  on  pain  of  forfeiture  of  the  right  to 
proceed. 

Within  two  weeks  of  the  notice  of  appeal  the  papers  in  the  case 

lU  be  Jfient  to  the  civil  division  of  the  court  of  cassation,  which  shall 
reiuler  its  decision  before  the  expiration  of  the  following  month. 

The  judgment,  if  it  is  rendered  by  default,  at  the  expiration  of 
the  prescribed  period,  shall  be  final. 

miL   ZV.      WITH    KSGAKD   TO   THE    FIXING   OF    COMPENSATION 

Chapter  L    Preliminary  Proceedings 

A«T.  21.  Within  the  week  following  the  notice  provided  for  in 
article  15,  the  owner  shall  summon  and  give  the  authorities  the  names 
of  the  farmers,  tenants,  those  entitled  to  usufruct,  habitation  or  use, 
as  proTided  by  the  civil  code,  and  those  who  are  entitled  to  servitudes 
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under  title  derived  from  the  owner  or  by  other  acts  to  which  he  has 
been  a  party;  and  on  his  failure  so  to  do,  he  shall  remain  alone 
charged,  as  regards  them,  with  the  compensation  to  which  ihey  have 
claim. 

Others  interested  must  enforce  their  rights  by  the  notice  provided 
for  in  article  6  and  acquaint  the  authorities  with  their  claims  within 
the  same  period  of  one  week;  in  default  of  which  they  shall  forfeit 
all   rights  to  compensation. 

Art.  22.  The  provisions  of  the  present  law  relative  to  owners 
and  their  creditors  are  applicable  to  the  usufructuary  and  his 
creditors. 

A£T.  23.  The  authorities  shall  notify  the  owners  and  all  others 
interested  who  have  been  made  parties  or  who  have  intervened  within 
the  time  fixed  by  article  21  of  the  sums  which  the  authorities  offer 
as  compensation  [.]  for  eviction,  and,  later,  those  which  thwy 
demand  as  compensation  for  increase  in  value  in  excess  of  15%. 

These  offers  and  demands  shall  also  be  posted  and  published  in 
conformity  with  the  provisions  of  article  6  of  the  present  law. 

Art.  24.  Within  the  next  two  weeks  the  owners  and  others  in- 
terested shall  declare  their  acceptance  or,  if  they  do  not  accept  the 
offers  made  them,  shall  state  the  amount  of  their  claims. 

Art.  25.  Married  women  under  the  dotal  regime  in  the  presence 
of  their  husbands,  tutors,  those  who  have  been  put  into  temporary 
possession  of  the  property  of  absent  persons,  and  other  persons  who 
represent  incompetents,  may  give  binding  assent  to  the  offers  men- 
tioned in  article  2^,  when  authorized  thereto  in  form  as  prescribed  En 
article  13. 

Art.  26.  Ministers  of  finance,  prefects,  mayors  or  administrators 
may  accept  offers  of  compensation  for  the  expropriation  of  property 
belonging  to  the  State,  to  the  Crown,  to  departments,  communes,  or 
public  institutions,  under  the  forms  and  with  the  authoritations  pre- 
scribed in  article  13. 

Art.  27.  The  period  of  two  weeks,  fixed  by  article  34,  shall  be 
one  month  in  the  cases  provided  for  in  articles  25  and  26. 

Art.  28.  If  the  offers  of  the  authorities  are  not  accepted  within 
the  periods  named  in  articles  24  and  27,  the  authorities  shall  caU 
before  the  jury,  which  shall  be  convoked  for  the  purpose,  the  owners 
and  all  others  interested  who  have  been  summoned  or  who  have  inter- 
vened, in  order  that  the  compensation  may  be  fixed  in  the  manner 
indicated  in  the  following  chapter.  The  citation  sliall  contain 
rtatctncnt  of  the  offers  which  l»ve  been  refused 
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Chapter  IL    With  regard  to  the  Special  Jury  to  Fix  the 
Compensation 

'Arts.  29-38.     Method  of  choosing  the  jury  of  six." 
Akt.  39.     The  jury  shall  award  separate  damages  in  favor  of  each 
ic   parties   claiming   compensation   by    dilTerent   titles,   such   as 
s,  farmers,  tenants,  those  having  tlie  right  of  use,  and  others 
tterestcd.  mentioned  in  article  21. 

iVith  regard  to  realty  the  expropriation  of  xvhich  is  claimed  by 
ffoson  of  increase  in  value,  the  jury  shall  make  awards  first  of  the 
^nsation  due  for  increase  in  value  of  the  realty  in  excess  of  15%, 
then  of  the  compensation  due  in  the  event  of  the  expropriation 
the  realty. 

In  the  ca^e  of  a  usufruct,  a  single  compensation  shall  be  fixed  by 

the  jury  for  the  value  of  the  realty  as  a  whole;  the  claim  of  the 

)wner  of  tlje  reversion  and  the  usufructuary  shall   be  against  the 

»tal  amount  of  llie  compensation   instead  of  against  the  property. 

The  usufructuary  shall  be  required  to  give  bond;  the  father  and 

toiher   having  the  legal   usufruct   shall   alone   be   relieved  of   this 

requirement. 

Whenever  there  is  litigation  with  regard  to  the  legal  basis  of  a 

rlann  or  the  title  of  claimants,  and  in  all  cases  in  which  objections 

[are  raised  foreign  to  the  t'lxing  of  the  amount  of  the  compensation, 

|lhc  jur)*  shall  fix  the  compensation  without  regard  to  these  contests 

md  objections ;  as  to  which  the  parties  shall  have  recourse  to  suit  to 

Itstablish  their  rights. 

The  compensation  awarded  by  the  jury  shall  not,  in  any  case,  be 
less  than  the  offers  of  the  authorities  nor  more  either  than  the  claim 
of  the  parij'  interested  [.]  or  the  clmm  for  increase  in  value.'*^ 

Art.  40.  If  the  compensation  fixed  by  the  jury  does  not  exceed 
the  offer  of  the  authorities,  the  parties  who  have  refused  the  offer 
thall  be  taxed  with  the  costs. 

U  the  compensation  is  equal  in  amount  to  the  claims  of  the  par- 
ties, llie  authorities  shall  be  taxed  with  the  costs. 

li  the  compensation  is  both  larger  than  the  offer  of  the  authorities 
W(]  sra:incr  than  the  claim  of  the  parties,  the  costs  shall  be  taxed 


J.  .10,  31,  33,  34  and  35  were  amended  by  the  law  of  No- 
»tn^..         ..,...-\  anj  article  38.  by  the  law  of  April  21,   191^. 

See  in  thia  cuiincction  the  law  of  May  27.  1918.  which  provides 
{hl  6)  that  ill  expropriation  "the  jury  shall  take  as  the  basis  of  tlieir 
viliution  ...  lite  value  derived  from  the  returns  made  by  those  liable  for 
taxirif>n.  or  administrative  valuations  not  contested  or  become  6nal  by 
*y'''-  1   laws."     The  jury  can  vary  this  valuation  only  on  account 

°'  rcurostances   necessitating  it.    See  Berthclemy,  Droit  Ad' 

Hrori/,  <yin  ed.,  1930,  p.  640. 
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against  the  authorities  and  the  parties  in  the  ratio  of  the  offer  or 
claim   [with]   before  the   verdict  of  the  jury. 

When  the  expropriation  has  been  prosecuted  by  reason  of  the 
increase  in  value,  the  costs  shall  be  taxed  in  accordance  with  the  same 
rules,  taking  into  consideration  in  that  case,  the  claim  for  compensa- 
tion for  increase  in  value  made  by  the  authorities  and  the  offer  of  the 
parties. 

Every  person  claiming  compensation  who  docs  not  come  within 
the  provisions  of  articles  24  and  25.  shall  be  taxed  with  costs  irre* 
spective  of  the  ultimate  verdict  of  tlie  jury  if  he  has  failed  to  con- 
form to  the  provisions  of  article  24. 

In  no  case  shall  the  share  of  the  costs  taxed  against  a  party  expro- 
priated exceed  the  amount  of  compensation  aivardcd  hint;  the  excess 
shall   remain   a   charge  against   the   authorities   expropriating. 

AnT.  41.  The  verdict  of  the  jury,  signed  by  the  members  who 
have  concurred  in  it,  shall  be  [sent  by  ihc  president  to]  read  by  lh« 
magistrate  director  who  shall  declare  it  to  be  a  true  verdict,  pass  on 
the  costs  and,  subject  to  the  provisions  of  article  14,  paragraph  ^ 
[anti  j]"**,  shall  put  the  authorities  into  possession  of  the  propcrt>% 
subject  to  the  obligation  to  conform  to  the  dispositions  of  articles 
S3>  5^-  3"^  following  articles. 

Every  furor  tvho  ztrithout  good  reason  shall  refuse  to  sign  a  ver- 
dict in  which  he  has  concurred  shall  be  subject  to  the  fine  provided 
for  in  article  32. 

Every  verdict  signed  by  the  magistrate  director  and  at  least  four 
jurors  shall  be  valid. 

The  magistrate  director  shall  tax  [the]  all  costs  [and  the  tariff  of 
tite  same  shall  be  fixed  by  a  rule  of  public  administration]  and 
expenses  which  ought  to  be  paid  by  the  authorities  and  by  the  parties 
expropriated  as  provided  in  article  40. 

The  costs  so  taxed  shall  not  include  [only  expenses  for  things 
done  subsequent  to  the  offer  of  the  authorities:  those  for  thingi  done 
prior  thereto]  the  expenses  of  contracts  or  other  proceedings  rendered 
necessary  by  the  offer  made  in  carrying  out  the  provisions  of  artiete 
2^  nor  those  incurred  prior  to  such  offer;  these  expenses  shall  remain 
in  every  case  a  charge  against  the  authorities. 

Jurors  shall  receive  on  demand  mileage  and  reimbursement  for 
th'ing  expenses  while  detained  on  duty,  the  ajttOHMt  of  which  shall  be 
fixed  by  a  rule  of  public  administration.  These  expenditures  shaU 
be  taxed  by  the  magistrate  director  and  paid  as  urgent  expenses. 

AitT.  42.  The  verdict  of  the  jury  and  the  order  of  the  magistrmte 
director  can  he  attacked  only  by  recourse  to  proceedings  to  set  h 
msklc  for  rrron*  of  law.  for  violation  of  the  provisions  of  ihc  first 
paragraph  of  article  .^o.  of  article  31.  of  the  id  fourth  para^ 

grniphs  of  article  M.  I'^nA]  f^^  articles  55,  v  39.  40  [  ]*  the 
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'Onrlh  f-aragraph  of  article  48.  and  ariigl^i  ^^  yg  and  80.    Such  pro- 
ceedings must  be  begun  within  a  period  of'fiftctn  days,  and  shall  be 
brought*  notice  given  and  decided  as  provided  radnfclp  20;  this  period 
shall  begin  on  the  day  on  which  the  verdict  is  feaickrcd.** 
•Arts.  43-47.    Procedural  provisions. 

Ckopter  III.    Rttles  to  Be  Followed  m  FLxing  CompenioVf'h'  ' 

AiT.  48,  The  jury  is  the  judge  of  the  genuineness  of  title  decJv 
and  of  the  effect  of  contracts  whicli  may  vary  the  estimate  of  thtf 
jLiiKmnt  of  the  compensation. 

f  Pc  '■  ■^  ohW  j.     Criminal  procedure  i»i   cases  where  any 

d4^ntm*:'<  cd  is  thought  to  be  fraudulent  or  forged, 

Datnage^  for  expropriation  shall  include  only  actual  and  certain 
damage  caused  by  the  eviction  itself;  it  shall  not  include  injury  xvhich 
is  uncertain  or  contingent  and  not  the  direct  consequence  of  the  expro- 
priation. If  in  the  progress  of  the  trial  any  act  of  the  expropriant  is 
shoum  tvhich  he  considers  as  the  basis  of  a  claim  of  this  nature,  the 
jmry  shall  pass  on  this  claim  by  a  separate  finding.^ 

Art.  49.  In  case  the  authorities  contest  the  right  to  compensation 
of  a  P*rty  in  possession  expropriated,  the  jur>',  without  suspending 
proceedings  on  account  of  the  contest,  which  it  shall  leave  to  he  deter- 
mined in  another  proceeding,  shall  fix  the  compensation  as  if  due. 
*nd  the  magistrate  director  of  the  jury  shall  order  the  deposit  of 
soch  compertsation  until  the  parties  have  come  to  an  agreement  or 
the  litigation  is  terminated. 

Asa.  50,  Buildings  a  part  of  which  it  is  necessary  to  acquire  for 
public  use  shall  be  bought  entire,  if  the  owners  so  require  by  fonnal 
demand  addressed  to  the  magistrate  director  of  the  jury,  -ttithin  the 
periods  named  in  articles  24  and  2y. 

This  shall  also  be  done  in  the  case  of  every  tract  of  land  which 
by  reason  of  the  taking,  is  reduced  to  a  quarter  of  its  former  total 
area,  provided  the  o%vner  does  not  possess  any  land  immediately  con- 
•tfguous  and  the  tract  thus  reduced  in  size  is  less  than  ten  ares.** 

Art.  51.  If  the  execution  of  the  work  will  produce  an  immediate 
and  special  increase  in  value  to  the  remainder  of  the  property,  this 
increase  shall  be  taken  into  consideration  in  fixing  the  amount  of 
compensation. 

Art.  52.  Structures,  cultural  additions,  and  improvements  shall 
not  give  rise  to  any  right  to  compensation  when  by  reason  of  the 

*  Summarized;  see  taws  of  1918  and  1921. 

*  Summarized. 

"The  amendments  were  made  by  the  laws  of  April  21,  1914,  and 
Jtily  21.  IQ2I. 

■  Paragraphs  2  and  3  were  added  by  the  law  of  November  6,  1918; 
piTavniph  4  by  the  law  of  April  21,  1914. 

"An  are  is  equal  to  TOO  square  metres. 
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time  when  they  were  ra^de-^w  any  other  circumstance  coming  to 
knowledge  of  the  jury-ft  beircvea  that  they  were  made  with  a  view  to 
obtaining  an  incr^6(]  compensation. 

tlTUt  v.      OF   THE    PAYMENT   OP   COMPENSATION 

A6t;'^3."   The  damages  awarded  by  the  jury  shall  be  paid  into  the 

^ands  tt  those  entitled  to  receive  them  before  possession  is  taken. 

.  \''li  any  person  refuses  to  accept  the  amount  awarded  him,  po*- 

'Session  shall  be  taken  after  tender  and  deposit 

•Paragraphs  3-5.  method  of  payment,  

The  person  expropriated,  designated  in  the  verdict  of  the  fury  tu 
owner  and  not  inscribed  in  the  cotnmunal  roles,  must,  in  order  to 
obtain  payment  of  the  compensation  awarded  to  him,  prove  his  HHe 
to  the  property. 

Every  farmer,  tenant  usufructuary  or  other  person  hating  a  claim 
against  the  expropriating  authorities,  or  interz^ening  under  the  con- 
ditions laid  down  in  article  it,  in  order  to  obtain  payment  of  the  com' 
pensation  awarded  to  him,  is  equally  under  the  obligation  to  prove, 
his  right  to  it. 

The  sums  awarded  as  compensation  for  which  no  sufficient  title,  is 
established,  shall  be  deposited  by  the  authorities  expropriating  at  ike 
deposit  and  consignment  office  and  remain  there  on  deposit  as  ^f«-| 
vuied  in  article  49. 

f  AsT.  54.    Method  of  paying  incumbrancers. 

Art.  55.  If  within  six  months  from  and  after  the  rendering  of 
the  judgment  of  escpropriation  the  expropriating  authorities  do  not 
proceed  to  the  Exing  of  compensation  the  parties  may  demand  Chat 
these  authorities  proceed  to  such  fixation. 

When  the  compensation  is  fixed,  if  it  is  neither  paid  nor  dc{»osited 
within  six  months  from  and  after  the  rendition  of  the  verdict  of  the 
jury,  those  interested  shall,  after  the  expiration  of  that  period,  bej 
vetted  with  the  full  right  to  the  same. 


TnXE    VL      VARIOUS    PBOVISIOMS  i 

■f  Arts.  56-59.     Procedural  provisions. 

Art.  60.     If  the  lands  acquired  for  works  of  poblic  utiltty  are 
SO  employed  or  if  realty  acquired  by  Hrtue  of 
net  tued  in  conformity  to  the  taw  or  decree  ; 
utility,  the  former  proprietors  or  their  assigns  shall  tw  cntislcd 
detnand  its  retrocession. 

TTve  price  of  land  retroceded  shall  be  fixed  by  agreement,  or^ 
lack  of  agreement,  by  a  jury  tn  the  manner  aliovc  prescribed. 

*  Smnm«ri£ed :  »ec  bw>  of  1918  and  1921. 
I  Summarized. 
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\t  fixed  by  the  jur>*  shall  not  in  any  case  exceed  the  sum  for 
the  lands  were  acquired. 
Akt.  61.    A  notice,  published  in  the  manner  provided  in  articles 
make  known  the  lands  which  the  authorities  arc  about  to 
II,     Within  tiiree  months  of  such  pubhcation  the  former  owners 
ish  to  reacquire  the  ownership  of  such  lands  shall  give  notice 
effect;  and  within  one  month  of  the  fixing  of  the  price,  by 
;mcni  or  by  the  court,  they  shall  execute  the  contract  of  repur- 
and  pay  the  price;  all  on  pain  of  forfeiture  of  the  privilege 
recorded  to  Ihem  by  the  preceding  article. 

Aat.  62.  Tlic  provisions  of  articles  60  and  61  are  not  applicable 
to  lands  acquired  on  the  demand  of  the  owner  by  virtue  of  article  50 
isd  which  remain  undisposed  of  after  the  execution  of  the  work. 

Art.  63.  Concessionaires  of  public  works  shall  exercise  all  the 
rights  conferred  upon  the  authorities  and  shall  be  subject  to  all  the 
oblipitions  imposed  upon  these  authorities  by  the  present  law. 

Am.  64.  Owners  of  tracts  or  parts  of  tracts  of  land  surrendered 
or  expropriated  for  public  us^  shall  continue  to  be  considered  such 
[for  electoral  purposes  for  one  year  from  the  time  of  parting  with 
At  property]  for  the  purposes  of  taxation  and  sitmlar  purposes  until 
iht  frsi  day  of  January  following  the  cession  or  judgment  pronounc^ 
wy  txpropriation," 

TITLE  VII,      PROVTSTONS  FOR  SPECIAL  CASES 

Chapter  I 
•Aits.  65-74    Summary  procedure  in  cases  of  urgency. 

Chapter  II 
f  AtTS,  75-76,     Expropriation  for  military,  temporary,  etc,  pur- 


TITUt   VUI.      or   CONDITIONAL    EXPROPRIATION 

Ait.  77.  The  administrative  decree  giving  the  right  to  take  the 
pfoperties  i»  question,  provided  for  in  article  ri,  tnay  he  preceded 
h  c  decree  for  the  calling  of  the  jury  of  expropriation,  made  by  the 
pfftci  on  motion  of  the  authority  expropriating,  based  upon  the 
ftatrmcnS  of  such  authority  that  it  ivill  not  proceed  with  the  expro' 

•  Stramiarizcd. 

*  Summarized ;  sec  laws  of  igiR  and  igac. 
*Tli«  aiuendmcnt  is  due  to  the  fact  that  there  is  no  longer  a  property 

*—  '"''Tig  in  France;  and  the  desire  to  have  a  convenient 


iii;r,^., 


:     L        _  iJcd  by  the  law  of  1921.  title  VIII.  art.  77  of  the  old 
^«  becoming  titk  IX»  art.  84. 
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priaSion  untU  the  total  amount  of  the  damages  therefor  has  first  been 
fixed. 

Art.  78.  The  decree  for  the  calling  of  the  jury  shoU  be  tram* 
mittcd  by  the  prefect  to  the  president  of  the  court  which  will  hear 
the  case.  He  shall  mox'e  for  the  appoititmcnt  by  the  court  in  cham- 
bers of  the  magistrate  director  of  the  jury.  The  jury  shall  be  con- 
stituted and  convoked  in  the  manner  provided  in  articles  ig,  jO  and  J/. 
//  shall  fix  the  damages  to  which  the  parties  shall  be  entitled  on  final 
expropriation,  as  provided  in  articles  3^  to  40,  inclusive,  in  accord- 
ance with  the  proz'isions  of  title  IV ^  chapter  III,  and  shall  render  a 
verdict  fixing,  unth  regard  to  each  of  the  parties  to  the  proceeding, 
the  damages  which  will  be  due  him  if  the  autJwrity  expropriajing 
discontinues  the  expropriation  proceeding ;  m  which  erent  damages 
shall  not,  with  respect  to  any  party,  exceed  om  per  cenium  (/%) 
of  the  full  amount  of  the  damages  fixed  in  his  case,  nor  more  then 
fix>e  hundred  francs  (f  1300).*** 

Art.  79.  The  decree  for  the  colling  of  the  jury  shall  be  published, 
posted  and  sensed  as  prescribed  in  article  15  for  a  judgment  of 
expropriation.  Notice  imposes  upon  each  owner  notified  and  upon 
the  expropriating  authority,  the  obligations  provided  for  in  articUs 
ft  to  ?S,  inclusive. 

Art.  80.  The  verdict  of  the  jury  shall  be  signed  by  the  members 
of  the  jury  who  concur  m  it.  The  magistrate  director  shall  tnx  the 
costs  as  provided  in  article  41, 

Art.  81.  Within  the  month  following  the  verdict  of  the  jnry, 
the  prefect  shall  give  the  expropriating  authority  notice  of  the  same, 
and  notice  that  it  is  required  to  state  within  the  time  fixed  whether 
it  will  continue  the  proceeding.  If  the  said  authority  does  not  git^e 
its  decision  within  three  months  from  and  after  the  date  of  the 
verdict  of  the  jury,  it  slxall  be  deemed  to  have  discontinued  the  prO" 
ceeding. 

Art.  82.  //  the  expropriating  authority  declares  that  it  will  pursne 
the  expropriation,  the  prefect,  by  a  decree  giving  his  reasons,  shall 
designate  the  properties  which  shall  be  taken,  as  provided  in  arttcie 
IT,  and  thereafter  the  expropriation  shall  proceed  as  prefixed  in 
articles  /j  to  ^),  inclusive,  the  president  of  the  jury  shall  declare 
the  verdict  of  the  jury  to  be  a  true  verdict,  and  put  the  expropriating 
authority  in  possession  of  the  properties,  subject  to  the  obligation  to 
comply  with   the  provisions  of  articles  5^  and  5/, 

Art.  83.  The  above  provisions  shall  apply,  with  the  modifications 
hereinbelow  stated,  in  all  cases  of  expropriation  by  reason  of  increase 
in  value,  fVithin  eight  days  from  the  date  of  the  verdict  of  the  jury, 
the  owner  shall  elect  bet:  -n  valne 

and  the  damages  for  ca;  a  an  the 

^So  ia  origiiu]. 
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FrwifiiVjr  for  the  increase  in  value  shall  be  deemed  to  have  been 
ihosen.  If  the  otvncr  elects  to  accept  the  damages  for  the  expro- 
^riation,  the  authority  may,  within  eight  days  from  and  after  the 
late  of  the  notice  of  such  election,  give  notice  that  it  discontinues 

\e  rspropnation,  and  such  discontinuance  shall  not  give  the  right 
L*»  Special  damages  proznded  for  by  article  7S.  In  default  of  such 
Viscontinuance  within  the  time  fixed  the  prefect  shall  pass  the  decree 
\h'img  the  right  to  take  the  properties  in  question,  and  the  proceeding 

\ali  continue  as  provided  in  article  S^. 

TITLE   XX.      FINAL  PROVISIONS 

A«T.   84.     The   laws  of  March  8,   1810,   and  July  7,   l833»  arc 
repealed. 

NO.  3.    GERMAN  REPLOTTING  LAWS 

T'  t  widely  known  of  the  German  replotting  laws  are  those 

of  i  ,  Saxony.  Baden,  and  especially  Prussia.*"    The  Prussian 

iw  tt>  ilic  most  complete.     It  is  called  the  "Lex  Adickes,"  after  its 
kulhor.  the  famous  chief  Biirpermeister  or  mayor  of  Frankfort-on- 
[hr-Main.     Il  applied  at  first  only  to  Frankfort;  hut  was  from  time 
[to  time  extended  to  other  cities  in  Prussia  and  was  finally  in  the 
|Houstng   Law  of    1918    (sec  p.   466)   made  applicable  to  any  com- 
[knunc  adopting  it.     It  was  originally  passed  in  1902;  but  section   13 
Icf    tl)c    law    as    it    then    read    compelled    the    city    to    pay    for    a 
larger  percentage  of  land  taken   for  public  use  than  the  city  con- 
sidered just,  and  the  city,  by  refusing  its  cooperation^  succeeded  in 
•revcnting  a  resort  to  the  statute  to  any  considerable  extent.     In 
1907,  therefore,  this  section  was  amended  in  this  respect,  and  the 
ifiod  of  usefulness  of  the  statute  began.    A  translation  of  the  "Lex 
'Adtckcs,*'  witli  references  to  the  principal  provisions  in  the  other 

The  fun  references  to  these  statutes  are  as  follows:  Hamburg. 
<f  vl  the  Law  of  December  30,  1S92,  with  regard  to  the  Building 
[Tlaa  for  the  Suburbs  on  the  Right  Bank  nf  the  Rlbc,  as  amended  from 
[bmc  to  time  thereafter.  Eaoen.  Street  Statute  of  October  15.  iyo8  (G.  u. 
O,  B1.,  p  605,  fif.)  with  rclalion  to  which  sec  Kladl.  Das  badische 
\Ortutras$fniieseic,  1909;  Saxony,  General  Building  Law  of  July  i,  1900 
^,  Y  B!  .  p.  381),  as  amended  May  ao.  1904  <ib.,  p.  163.  sec.  54  fF..  a 
\  which  will  be  found  on  p.  474  of  this  work;  and  Prussia. 
(Law  with  regard  to  the  Replotting  of  Buildinu  Land  in 
.^n  thc-Main)  of  July  j8,  t^Oi  (G.  S..  p.  273).  amended  July  8. 
S..  u.  2S9)  \  extended  first  tu  a  number  of  Prussian  cities 
nd  later,  by  the  Prussian  Housing  Law  of  1918  (sec  p.  466), 
to  n  cities  deciding  to  adopt   it.     The   statute  as  extended  to 

Ci\  J\.  iuii    was  amended,  in  so  far  as  that  city  was  concerned. 

I   law  of  March  28,  1919.     See  in  this  connection 
tucrschtit'ssunfi  na^h  dem  Franltfurter  UnUegungS' 
^44*Ut  it^ii.     im  Si-lbstvcrtagc ;   u  p. 
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statutes   referred  to  above,  in  which   they   differ  from  the  "Lot 
Adickcs,"  follows: 

The  *'Lex  Abickes" 

Low  with  regard  to  the  Replotiing  of  Building  Land  in  FrcnkfoH* 

on-the-Main 


FIRST  PART 
PREREQUISITES  TO   REPLOTTINC;    FR£LIMINAKV   PROCEEDING 

Sec.  I.  In  Frankfort-on-the-Main  lots  of  land  belonging  to  rari- 
ous  owners  in  parts  of  the  city  that  are  for  the  most  part  iiot  built 
up,  for  which  the  building  plan  is  finally  established,  niaj*,  in  the  pab- 
lic  interest,  be  replotted,  for  the  purpose  of  obtaining  building  land 
and  securing  a  suitable  subdivision  of  building  lots,"  in  accordance 
with  the  following  provisions. 

Sec.  2.  The  replotting  shall  include  only  a  single  part  of  the  tcT*' 
ritor>'  within  the  city  limits"  (replotting  district).  The  limits  of  the 
replotting  district  shall  be  so  fixed  that  the  replotting  can  be  suitably 
carried  out,  and  shall  not  be  greater  than  the  purposes  of  the  replot- 
ting require;  in  which  cotincciion  especial  attention  shall  be  given  to 
the  topography  and  the  streets  in  existence  or  established  by  the 
building  plan  (sec.  i).  Particular  lots  in  the  replotting  district  buih 
up  or  used  in  special  ways  (such  as  market  gardens,  nursery  gardens., 
park  land  and  the  like)  may  be  wholly  or  partly  excluded  from  the 
replotting."  Lots  which  are  designated  for  the  pcnnaneni  exercise 
of  sovereign  rights  shall  on  the  demand  of  the  competent  muthortty 
be  excluded  from  the  replotting. 

Sec.  3.    The  replotting  may  be  authorized : 

"The  other  laws  do  not  expressly  limit  the  replotting  to  part*  of  the 
dty  '*for  tl)c  most  part  not  built  up";  but  they  each  declare  their  pur- 
pose to  be  tJic  obtaining  of  building  land;  and  alt  but  ihc  Hamburg  law 
provide  that  wbtrcvcr  possible  an  improved  huildinK  lot,  if  not  excluded 
from  the  replotting,  shall  be  reassigned  lo  the  original  owner.  It  i« 
cviilcni.  therefore,  that  the  statutes  were  intended  for  application  to  the 
pjits  of  Ltic  city  not  built  up. 

The  Saxr.n  law  (sec.  55)  cxpicssK*  applies  to  "lot*  of  land  who4e 
buildintt^  by  fire,  water,  or  othfr  cfenvnlal  disafiter,  have  been  de- 
»troyc<I."  but  it  is  clear  that  Ruch  land  has  become  "for  the  twMt  part 
not    ■ 

"  >  laws  do  not  limit  reptnttms-  tn  "a  ninjtlr  part*  of  lh»  cfcjr., 

Tik-  il.t(ittiurg  luw,  which  it  1  not  expren^' 


pfoviilr    fl^r  Oir    fxclu^inn  nf   lot* 


I 
I 


lOi"     ''i     '"I     lilt:    !>iii'i      i.Miu    iiwiui>       (II    lutui     n       ii\'mi|     i.^jftiiaic         .^cc     JvUm* 

pclt'8  edition  of  the  law,  Leipzig.  1911.^.  tSi,  notCi  diing  an  authority 
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t.  On  the  petition  of  the  executive  branch  of  the  local  Council,"* 
pursuant  to  a  joint  resolution  of  the  executive  branch  and  the  com- 
lBtUM.1  council;  or 

2.  On  the  petition  of  the  owners  of  more  than  half  of  the  area 
of  the  lots  to  be  rcplotted,  as  appears  on  the  land  and  building  reg- 
ister, provided  the  petitioners  include  more  than  haU  the  owners." 
For  the  purpose  of  this  calculation,  when  land  is  held  by  several  ia 
conunon,  a  fraction  of  the  area  of  the  common  land  equal  to  his  pro- 
portion of  ownership  therein  is  to  be  credited  to  each  such  owner. 
Restriclions  against  transfer  arc  not  a  bar  to  replotting.  Under 
par.  I,  no.  2,  the  petition  shall  be  filed  with  the  executive  branch. 
BH|^in  this  case  the  rcplotting  district  is  so  delimited  that  the  munici- 
P^Bity.  in  accordance  with  sec.  T3,  must  award  compensation  in  money, 
f  the  consent  of  the  ejcccutive  branch  is  necessary. 
^^_  Paragraph  i,  no.  1,  is  not  applicable  when  the  greater  part  of  the 
^^Ka  proposed  for  replotting  is  cultivated  by  the  owners  themselves  as 
^Biikct  gardens. 

Sec.  4.     If  the  executive  branch  has  decided,  in  pursuance  of  the 

previous  joint  resolution  of  tlie  executive  brancti  and  tlie  council,  to 

petition  for  the  replotting  (sec.  3,  par.  i,  no.  i)  or  if  the  petition  of 

owners,  provided  for  in  sec.  3,  par.  i,  no.  2,  has  been  presented  to  it. 

It  shall  notify  the  building  police  authority"  of  the  proposed 

It  shall  also  without  delay,  provided  it  has  not  yet  been 

raw  up  a  schedule  in  which  the  lots  to  be  rcplotted,  with  the 

of  their  owners  and  their  register,  and  land  record  description, 

separately  entered  and  in  which  shall   be  stated  also  the  per- 

ctnt^e  of  the  land  thrown  into  the  common  mass  by  the  parties  to 

the  rcplotting,  which  is  to  be  surrendered  and  devoted  to  public  streets 

«d  sqimre*  (sec,  jo,  par,  2),  and  witliin  what  period  the  streets  and 

sqcarr  hcd  by  the  building  plan  in  the  rcplotting  district  shall 

fini  I  ready  for  public  traffic  and  for  the  building  of  struc- 

es  on  the  land  abutting  on  them.     To  the  schedule  a  map  is  to  be 

excd  on  which  shall  appear  the  location,  size,  permissible  inten- 

of  building  and  particular  use  of  the  lots  to  be  rcplotted.    The 

tivc  branch  shall  throw  open  the  schedule  and  map  to  public 


*T!  'ivc  branch  of  the  city  government  consists  of  a  council 

a:i  ard  called  "magistral,"  whose  duties  are  for  the  greater 

adwu.i^Liativc. 

UtwJcf  the  Hamburg  law  tlie  proceeding  can  be  begun  by  the  cit> 
lorities  or  by  a  petition  of  the  owners  of  mnre  than  half  the  area 
►Irrd.     Under  the   Saxon  law    (sec   54)   the  petition  may  be  brought 
fTv  "^'»   ^Tfy  authorities  or  by  more  than  half   the  owners  of   the 
ho   together   own   more   than   half   the   area   in  question. 
rtj   law   the   proceeditig   must   have  the   support   both   of 
ios  and  of  more  than  half  of  the  land  owners  who  also 
fiaU  the  area  in  value. 
it  Uiihiing  police  arc  state  officials. 
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inspection,  the  time  and  place  of  which  shall  be  made  public  in  the 
manner  usual  in  the  locality,  with  notice  that  objections  may  be  pTe- 
sented  to  the  executive  branch  within  a  6xcd  time  not  to  be  less  than 
one  month-  A  notice  of  the  contents  of  their  objections  sliall  be 
served  on  the  land  owners.  If  the  map  includes  lots  of  the  kind 
specified  in  the  last  sentence  of  sec  2,  the  authority  concerned  fibaJI 
be  specially   notified. 

Sec.  S-    The  executive  branch  shall,  so  far  as  possible,  dispose 
the  objections  raised,  by  consent,  and  then  without  delay  transmit 
petition  for  rcplotting,  together  with  the  papers  relating  to  the  matt 
to  the  supervisory    (state)   committee."     The  supervisory  conimitt 
decides,  after  hearing  the  local  police  authorities,  with  regard  to 
existence  of  the  conditions  precedent  to  the  rcplotting  stated  in  sees 
I  to  4,  and  the  validity-  of  the  objections  not  disposed  of. 

With  the  consent  of  the  petitioners  it  may  decide  tliat  under  sec 
3,  par.  I,  no.  2,  the  costs  of  the  proceedings  shall  be  borne  in  whole 
or  in  part  by  them. 

The  resolution  shall  be  served  on  the  executive  branch,  the  owriers, 
and  the  parties  (sec  57)  who  have  joined  in  the  proceeding;  and  the 
executive  branch  shall  make  it  public,  with  a  reference  to  the 
tents  of  sections  7,  27  and  50,  in  the  manner  usual  in  the  locality^ 

Sec.  6.  The  petition  may  be  withdrawn  (sec.  3)  at  any  time  ph 
to  the  rendering  by  the  supervisory  committee  of  its  decision  (sec 
par.  i),  but  not  thereafter. 

Lender  the  circumstances  provided  for  in  sec  3,  par.  i,  no.  2,  ihi 
demand  of  the  owners  of  more  than  two-thirds  of  the  land  area 
be  taken   into  account,  under  the  provision  in  question  is  sufl&ci< 
for  the  withdrawal  of  the  petition. 

The  costs  shall  be  paid  by  the  withdrawing  petitioners.     U 
ttc.  3.  par.  I,  no.  2.  the  costs  arc  fixed  by  the  executive  branch  wtth 
out   appeal   and  may   be   collected  by  the  municipality   by  coerd 
administrative  proceedings. 

Sec.  7.  If,  under  sec  3,  par.  r.  no.  1,  an  agreement "  with  rega 
to  the  rcplotting  is  made  in  binding  legal  form  between  the  muni 
pa1ft>*  and  the  owners,  then,  on  petition  of  the  executive  branch  a 
a  majority  of  the  owners,  reckoned  in  accordance  with  the  provist 
of  »ec  3,  par.  i»  no.  J.  the  rcplotting  proceeding  (sec  8)  shaU  no( 
inaugurated. 

H  the  agreement  embraces  otiJy  a  part  of  the  rcplotting  dUt 
the  replotting  prt»ceeding  may  be  dispensed  with  as.  provided  in 
t.  provided  that  the  object  of  ttie   rcplotting  can  be  substa 

*  Porlrlt«>rMi*scJui^^       rrii'.^i:i    i^   -iivided   into   prvivincM.   Oie  pn 

nits,  and  tbc  Bczirke  tnio  - 

•t 


I  the 
con^d 

aityS 


"A    tranAlaiion   <.A   ^n  a*. 
the  war.  will  l>e  found  on  p 
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attained  although  limited  to  the  lots  included  in  the  agreement,  and 

owners  of  the  remaining  lots  have  agreed  to  such  limitation  or  a 

ter  rcplottiTig  of  their  lots  is  not  thereby  precluded.     In  this  event 

le  lots  of  the  owners  who  have  not  joined  in  the  agreement  are 

excluded  from  the  replotting. 

In  order  to  facihtate  the  making  of  said  agreements,  pars,  i  and 

the  supervisory  committee  may  fix  a  suitable  period  prior  to  the 

kiration  of  which  the  replotting  proceeding  shall  not  be  inaiigu- 

ted-     It  shall  fix  such  a  period  on  petition  of  the  exeailive  branch, 

or  of  at  least  such  a  majority  of  the  owners,  as  in  the  judgment  of 

•S-    5upervisor>-  committee   under   the   conditions   of  par.   2,   would 

her  with  the  executive  branch  be  authorized  to  present  such  a 

petition. 

The  decisions  under  pars,  i  to  3  shall  be  rendered  by  the  super- 
visory committee  in  administrative  proceedings.  The  decision  under 
par.  3  &haU  be  final 

SECOND  PART 
THR  REPLOTTING  PROCEEDING 

/.    The  Preliminary  Resolution:  The  Replotting  Commission 

Ssc.  S.     When  the  statutory  prerequisites  to  the  beginning  of  the 
proceeding  arc  tinatly  established,  then  the  president  of  the 
orders  its  beginning  and  names  a  commission  to  carry  out 
le  process.' 
The  commission  shall  have  as  members  two  deputies  of  the  dis- 
prtsident,  of  whom  one  shall  be  made  chairman  and  the  other 
;-chairman,  as  well  as  at  least  one  member  who  shall  be  an  expert 
building  matters,  one  an  expert  in  law  and  qualified  to  be  a  judge, 
le  a  certified  surveyor,  and  one  an  expert  in  the  appraisal  of  land. 
Icrabcrs  of  the   executive  branch  cannot  be  members  of  the  com- 
i&siun. 
Before  the  naming  of  the  members  of  the  commission  the  executive 
inch  and  the  owners  shall  be  given  an  opportunity  to  nominate  and 
heard  with  regard  thereto. 

The  members  are  entitled  to  repayment  of  actual  disbursements 

id  to  fees  as  rstablished  in  the  existing  provisions  for  experts  in 

proccedinj^. 

T'  ..  is^  without  prejudice  to  the  provisions  of  sec.  36 

it.  ^  .  itied  to  render  its  decisions  when  alt  the  members 

notiticd  to  be  present  for  the  purpose  and  the  chairman  or  vice- 

'In  thi*  cat'  -r  administrative  district  is  meant.    Tlic  president 

I*  chairman  of  .  i<iory  committee. 

*Tbe  "Lex  A'luktb    15  the  only  law  which  provides  for  a  special  com- 
oiMion;  En  the  other  laws  the  work  is  done  by  the  regular  authorities. 
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chairman  and  at  least  half  of  the  Tneml)crs  are  present;  the  decisions 
are  by  majorit>-  vote;  in  cases  of  tie  the  vote  of  the  chairman  decides. 

The  commission  is  in  legal  and  other  proceedings  represented  b; 
its  chairman. 

The  records  of  the  commission  are  public;  their  register  and  the 
plan  of  division  shall  be  deemed  to  be  judicial  records. 

The  beginning  of  the  proceeding  and  the  naming  of  the  commis- 
sion shall  be  made  public  in  the  manner  usual  in  the  locality. 


2,    Entry  of  Pendency  of  Rcplofiing 


Sec  9.    On  the  request  of  the  commission  the  land  record  office 

shall  enter  in  the  land  books  of  the  lots  to  be  replotted,  the  fact  that 
the  rcplotting  proceedings  have  been  begun  (Entry  of  Pendency  of 
Replotting). 

It  shall  be  the  duty  of  the  commission  to  obtain  authentic  inf 
niation  with  regard  to  the  contents  of  the  land  books.    When  neces 
sary  it  shall  require  the  land  record  office  to  give  it  abstracts  for  thi 
purpose.     Even  when  certiBed  abstracts  are   furnished,   only  act 
disbursements  shall  be  charged. 

Tlic  entries  subsequent  to  the  entry  of  the  Pendency  of  the  Rcplot- 
ting shall  l>c  communicated  by  the  land  record  office  to  the  oocn- 
inission. 

In  so  far  as  the  land  book  has  not  yet  been  established,  the  above 
provisions  are  applicable  to  the  other  legal  books. 

J,    Principles  of  Re  plot  ting 

Sec.  10.    The  lots  noted  for  replotting  shall  be  united  in  a  si 
mass.     In  the  mass  shall  be  thrown  also  the  existing  public  roads 
and  squares. 

From  the  common  mass  there  shall  at  once  be  excluded  in 
division  ami  assigned  to  the  municipality  or  other  party  whose  d 
it  is  to  maintain  thoroughfares,  the  land  ' 
and   squares.      By   such   assignment   the   i 

parties  whose  duly  it  is  to  maintain  ways,  shall  be  deemed  to  be  com- 
pensated for  the  surrender  of  the  public  ways  and  squares. 

The  rest  of  the  mass  shall  be  divided  among  the  owners^ 

Sec.  tt.    Full  compensation  h\  accordance  with  tlie  provisSona  o 
sees.  13  to  2t  shall  be  made  to  the  parties  (sec  57,  pars.  3  to  s)  con- 
cerned in  the  replotting, 

SwjT.   %3      T)ir  division  nf  thr  rmt  of  tlir  mjuui  mrntiooed  tn  s»c. 

ici,  ]    ■  ■-■■"■» 

'far.. 

in  the  proportion  in  wliicb  the  ionncr  total  mass  was  divided 
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^ 


(ftctn.*  In  so  doin;?  the  lots  shall,  as  far  as  possible,  be  laid  out  at 
right  angles  to  the  streets  and  squares  and  in  the  same  location  in 
which  they  were  before  the  replotting.  Especial  endeavor  shall  be 
matk  that  built  up  lots  and  lots  to  which  under  sec.  14,  a  special  value 
most  be  given,  shall  (except  as  they  come  within  the  lines  of  streets 
or  squares,  or  must  be  otherwise  bounded)  be  assigned  to  their  former 
owners. 

If  the  land  thrown  into  the  mass  is,  in  its  diflfcrent  parts,  dif- 
ferently encumbered,  or  if  the  lots  of  the  same  owner  differently 
encumbered  are  thrown  into  (he  mass,  then  for  each  of  these  parts, 
or  for  each  lot,  or  in  each  case  for  the  greater  part  of  lots  which 
arc  encumbered  ia  the  same  way,  at  least  one  new  lot  shall  be 
assigned. 

Sec.  13.  The  owners  shall  be  compensated  in  money  for  the  land 
necessary  for  public  ways  and  squares  in  excess  of  the  area  of  such 
ways  and  squares  thrown  into  the  mass,  [in  so  far  as  the  land  exceeds 
yo%  of  the  land  thrown  in  by  the  owners]  in  so  far  as,  under  sec.  J, 
far.  /.  no,  i.  the  land  exceeds  35^0.  ond  under  sec.  j,  par,  i,  no.  2,  it 
exceeds  40^0  of  the  land  thrown  in  by  the  oumers* 

The  compensation  is  to  be  reckoned  as  a  fraction  of  the  total 
V&hie  of  the  land  destined  for  streets  and  squares. 

Sec.  14.  In  addition  to  the  right  to  the  assignment  of  land,  the 
owners  have  also  the  right  to  compensation  in  money : 

1,  For  buildings  and  oilier  parts  and  appurtenances  of  the  lot 
thrown  in. 

2.  For  the  loss  of  value  by  reason  of  special  qualities  of  it  or 
investments  made  on  it,  in  so  far  as  an  adequate  compensation  is  not 
afi^orded  by  the  lot  assigned. 

5,  For  the  loss  of  income  from  the  use  of  buildings  or  the  spe- 
cial condition  or  use  of  the  lot  (factories,  truck  gardens,  nurseries, 
clay  and  loam  pits  and  the  like). 

An  increase  in  value  resulting  from  the  anticipation  or  beginning 
of  replotting  shall  not  be  taken  into  consideration  in  this  connection. 

Sec.  15.  If  the  lot  thrown  in  is  subject  to  claims  which,  in  accord- 
ance with  sec.  42,  par.  i..  and  2,  are  extinguished  and  for  which  in 
accordance  with  sec.  20  compensation  must  be  accorded,  then  the 
conmussion  may  impose  upon  the  owner  the  obligation  to  pay  a  sum 
of  money  not  to  exceed  the  amount  by  which  the  value  to  liim  of  the 

ditown  in  was  diminished  by  the  encumbrance  (contribution). 

The  contribution  shall  be  paid  to  the  municipality.     On  demand. 


^>:^  lawB  the  basis  of  reassignment  is  the  ratio  of  value 
I   in   to   the  value   of  the   replanned   area,  exclusive  of 

[By  an  amendmrnt  passed  July  8.  1907  <G    S..  p,  259"),  the  words  in 
'cets  wcrr  omitted,  and  the  words  in  italics  inserted  in  their  place, 
Tbe  ratio  which  is  appropriated  without  payment  varies  in  different  laws. 
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however,  the  owner  shall  be  allowed  to  postpone  settlement,  on  pay- 
ment of  3>i%  interest,  until  the  sale  of  the  lot  or  building  on  it. 

Sec.  i6.  In  so  far  as  the  value  of  the  allotments,  on  the  tiasis  of 
sees.  1 1  to  14,  for  any  reason  is  less  than  the  worth  of  the  lot  thrown 
in,  the  owners  shall  have  a  claim  for  a  further  compensation  in 
money. 

A  greater  value  which  the  lot  thrown  in  obtains  by  reason  of  tht 
proposed  or  inaugurated  replotting  shall  in  this  connection  be  dis- 
regarded. 

The  lot  assigned  shall  be  appraised  at  the  value  which  it  hfts 
attained,  after  the  replotting.  at  the  time  at  which  it  is  transferred  in 
accordance  with  the  declaration  of  transfer  (sees.  40  to  42). 

Sec.  17.  Lots  thrown  into  the  mass  whose  areas  arc  so  small  that 
by  themselves  they  could  be  replaced  only  by  lots  tliat  are  unfitted  for 
building  purposes  are,  when  they  belong  to  the  same  owner,  to  be 
combined. 

If  they  belong  to  different  owners,  then,  with  the  consent  of  their 
owners,  they  are  to  be  united  in  conunon  ownership,  so  tliat  in  their 
place  lots  capable  of  building  development  can  be  assigned;  and  the 
assignment  is  to  be  made  with  a  6xing  of  the  proportion  of  the 
ownership  as  held  in  common.  The  commission  shall  use  their  best 
efforts  to  bring  about  the  necessary  agreement. 

If  the  lots  which  are  to  be  united  (par.  2)  are  differently  eactta^ 
bcred,  then  the  provisions  of  sec.  12,  par.  2,  shall  apply. 

Sec.  18.  If  the  agreement  mentioned  in  sec.  17,  par.  2  is  ndt 
reached,  the  full  compensation  for  the  lot  thrown  in  shall  be  p<aid 
entirely  in  money: 

1.  On  the  petition  of  the  executive  branch,  when  the  area  of  the 
lot  is  so  small  that  for  it  only  a  lot  unsuited  for  building  develop- 
ment can  be  assigned,  and  when  in  this  case  the  purpose  of  the  replot« 
ting  would  fail  of  accomplishment  or  would  be  materially  impaired. 

2.  On  petition  of  the  ou-ner  when  the  area  in  consequence  of 
the  replotting  would  be  so  lessened  that  the  lot  assigned  would  no 
longer  be  fitted  for  building  purposes. 

In  the  fixing  of  the  compensation  the  provisions  of  sec.  16,  par, 
3.  shall  apply  with  the  limitation  that  the  amount  of  compensation 
shall  be  diminished  by  the  amount  of  the  contribution  to  the  rcplot- 
ling  that  would  otherwise  be  imposed  upon  the  owner. 

Parts  of  the  remaining  mass  (sec.  10,  par.  3)  which  would  be 
equivalent  to  a  lot  such  as  is  described  in  the  first  par.i  *  -ec 
12)   may  be  excluded   from  the  division  to  all  the  oaa  in 

whole  Of  in  part,  with  their  consent,  on  - 
to  one  or  more  owners.  With  their  consci 
sation  by  Ihcra.  the  payment  of  thiR  i  -i;.  :]  .:i!  en 
ttpon  the  owners  to  whom  the  a*signp>ci:i  ;;;  •-  m: 
The  provisions  of  se&  16,  par.  3  shall  apply. 


4 
4 
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Sec.  19.  The  commission  decides  as  to  suitability  for  building 
do'clopment  (sees.  17,  18)  after  hearing  the  building  police  authori- 
ties. 

Sec.  20.  Parties  whose  rights  in  a  lot  are  extinguished  (sec.  42, 
par.  2  sentence  3  or  in  connection  with  par.  I.  sentence  3)  or  changed 
b^  '   the  commission  (sec.  25,  pars,  i,  2),  as  well  as  tenants 

an  ;  Mtlcrs  whose  rights,  under  sec.  42,  par.  4.  are  extinguished, 

shall  be  specially  compensated  for  the  damage  they  sufifcr  through 
the  rr))lotting.  tn  so  far  as  the  indemnity  is  not  included  in  the  dam- 
ages accorded  them  under  sees.  14,  16,  18  and  31. 

Sec.  21.  In  other  respects  the  provisions  of  sees.  7  to  11  and  13 
of  the  Law  of  Expropriation  of  Land,  of  June  ii,  1874  (G.  S.,  p. 
221),  in  so  far  as  provision  thcrefnr  is  not  made  in  this  law.  apply 
as  to  damages,  except  that  the  municipality  shall  be  considered  the 
person  undertaking  the  enterprise.* 

Srr.  2J.  The  building  plan  for  the  replotting  district  shall  not 
be  changed  during  the  replotting  proceeding  without  the  consent  of 
tbe  commission.  The  commission  may,  however,  as  an  aid  to  the 
carrying  out  of  the  replotting,  petition  the  executive  branch  for  a 
change  in  the  building  plan  in  the  manner  prescribed  in  the  Statute 
with  regard  to  the  Laying  Out  and  Change  of  Streets  or  Squares  in 
Cities  and  Country  Places,  of  July  2,  1875  (G.  S.,  p.  561).' 

Srr  'i^  The  conmiission,  after  hearing  the  street  building  police 
It  shall  decide  within  what  time  the  streets  and  squares  in 

iig  district  shall  be  made  ready  for  public  traffic  and  for 
buiUling  on  abutting  land.  A  merely  temporary  construction  may, 
however,  bo  allowed  for  these  purposes,  and  recognized  as  sufficient. 
The  delay  allowed  may  be  different  in  different  parts  of  the  replot- 
ting district.  After  the  expiration  of  the  period,  the  building  permit 
onnot  fte  refused  on  the  ground  that  the  construction  has  not  yet 
been  done.*  Under  sec.  3,  par.  1,  no.  1,  the  delay,  without  prejudice 
to  nxxy  other  agreement  between  the  municipality  and  the  owners 
iulerested.  shall  not  exceed  the  period  of  four  years. 

In  so  far  as  the  planned  streets  and  squares,  up  to  the  time  of  the 
rcploiling,  are  not  constructed  and  the  lot.s  thereafter  need  temporary 
a;>proachcs  or  ways,  existing  public  ways  that  are  destined  to  be 
abolt&hed  or  shifted  may  be  temporarily  maintained.  In  so  far  as 
this  is  not  done,  it  shall  be  the  duty  of  the  municipality  to  construct 
tcniporary  approaches  and  ways. 

*Thc   law   referred    to   is   the   general    law   of    Prussia   for   the   con- 
.i,.,,r, .»;. n  ^.f  novate  property   for  public  use;  and  the  provisions  with 
"5  are  very  much  like  the  laws  on  the  subject  in  this 
■    les, 
isUtion  of  this  statute  will  be  found  on  p.  466  of  this  work. 
!er  thp   Pni?*bn  law  and  thnt  of  a  nuinl>er  of  other  states,  the 
ertv  '    statute   forbidding   bnildinK   on    iintinishcd   streets. 

Th-  "f  such  a  law  arc  explained  on  p.  4.s,s  of  ibis  work. 


114 


THE  LAW  OF  CITY  PLANNING  AND  ZONING 


On  petition  of  the  municipality  this  duty  shall  not  be  so  imposed* 
and  the  interested  owners  shall  receive  compensation  in  money  when 
the  construction  would  be  too  expensive  under  the  circumstances 
This  provision  shall  not  apply  when  without  such  construction  the 
access  to  a  built  up  lot  or  a  lot  used  for  trade  purposes,  which  remains 
in  the  possession  of  the  owner,  would  be  prejudiced. 

Sec.  24.  The  expenditures  neccssar>'  under  sees.  13,  14,  16  to  J3# 
shall  be  met  by  the  municipality. 

Sec.  25.  In  order  to  attain  tlie  object  of  the  replotting  proceed- 
ing the  commission  may  maintain  existing  easements  or  change  them 
or  impose  new  easements. 

Other  real  rights  which,  under  sec.  42,  par.  2,  sentence  3,  in  con- 
nection with  par.  i.  sentence  3  would  be  extinf^uished  nuiy,  reserving 
any  claim  for  indemnity  (sec.  ao),  be  transferred  by  ihe  commissioa 
to  the  lot  assigned,  in  so  far  as  they  can  be  exercised  with  relation 
to  the  lot  without  material  loss  to  those  interested  in  that  right  and 
do  not  conflict  with  the  objects  of  the  replotting. 

So  far  as  necessary  the  commission  shall  also  dispose  otherwise 
of  the  public  burdens  existing  on  the  lots  as  at  present  owned  or  tlie 
burdens  to  be  imposed  on  its  future  ownership. 

Sec.  26.  The  commission  shall,  so  far  as  possible,  decide  upon 
the  provisions  in  the  plan  of  division,  particularly  those  with  re^rd 
lo  the  division  of  the  land  (sec.  12),  in  concert  with  those  interested. 
and  shall  use  special  efforts  to  bring  about  agreements  through  which 
the  payment  of   indemnities  in  money  shall  be  lessened  or  avoided. 

It  shall  also  take  care  that  the  procedure  is  directed  against  the 
right  parties. 

Sec.  27.  If  an  agreement,  as  provided  for  in  sec.  7,  par.  I,  Is 
reached,  then  the  commission  is  bound  by  its  terms. 

If  an  agreement,  as  provided  for  in  sec  7,  par.  2,  is  reached,  then 
the  district  committee  shall  decide  whether  the  object  of  the  replot- 
ting can  be  substantially  attained  with  its  limitation  to  tlie  lots 
affected  by  the  agreement.  If  this  is  so  and  if  the  owners  of  the 
remaining  lots  agree  lo  the  limitation,  or  if  a  later  rcploitins;  of  their 
lots  is  not  thereby  prevented,  then  the  district  committee  shall  exclude 
from  the  replotting  the  lots  not  included  in  the  agreement*  With 
regard  to  the  tots  affected  by  the  agreement  the  provisions  of  {Mr.  !» 
shall  apply. 

Agreements  made  by  the  owners  oC  the  lots  in  one  or  more  blocks 
with  regard  to  the  replotting  of  their  '         *     ■  '  ,1    \q  ^q 

far  as  the  accomplishment   of   the   f.  *'Ctn   tn 

accordance  with  the  provisions  of  this  la^  '-d. 

The*e  provisions  also  hold  good  when  t!  l-ut 

into  a  form  binding  in  law. 

Sicc.  2&.  If  tlie  municipality,  under  »ec  ij.  is  liable  for  corapen*«* 
tion.  or  if  an  aUotroeni  falls  to  it  under  sec  iS,  par.  3»  and  in  these 
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its  interest  is  in  serious  conflict  with  the  common  interests  of 
the  owners,  then  the  district  president  shall  appoint  for  the  owners 
an  attorney  and  administrator.  The  owners  as  a  whole  are  to  this 
extent  to  he  regarded  as  legally  capable  of  being  made  parties. 

The  attorney  and  administrator  shall  be  considered  a  statutory 
attome>*.  He  can  be  chosen  from  among  the  owners.  On  demand 
he  ihall  receive,  in  addition  to  repajTnent  of  actual  expenses,  a  rea- 
sonable remuneration  for  his  services;  the  amount  shall  be  fixed  by 
the  commission;  payment  shall  be  made  by  the  municipality.  The 
expenses,  including  those  involved  in  legal  proceedings  (sec.  39), 
shall  be  advanced  by  the  municipality  to  the  attorney  and  adminis- 
trator on  demand. 

The  attorney  and  administrator  shall  receive  a  formal  appointment 
to  that  position. 

Sec.  29,  Expenditures  that  the  municipality  is  obliged  to  make 
In  payment  for  tJie  value  of  property*  coming  to  it  cannot  be  included 
in  any  apportionment  among  the  owners.  This  applies  especially  to 
the  co<npen<;ation  to  be  paid  under  sec,  13,  to  the  payment  for  which 
the  municipality  is  liable  in  case  of  an  allotment  to  it  (sec.  18,  par.  3), 
and  to  the  damages  to  be  paid  by  the  municipality  where  the  pro- 
visions of  sec.  9,  par.  1,  of  the  Law  with  regard  to  the  Expropriation 
of  Land,  of  June  11,  1874,  are  applicable  (sec.  21).' 

The  retnaining  expenditures  for  which  the  municipality,  under 
sees.  24.  2S,  par.  2  and  36.  par.  1,  sentence  2,  is  liable  (distributable 
expenditures)  shall  be  divided  among  the  owners  in  so  far  as  the 
executive  branch  |>ctitions  therefor  (replotting  quota).  On  the  other 
side  of  the  account  and  to  be  deducted  from  the  total  of  the  expendi- 
tares  that  can  be  distributed  are: 

1.  The  contributions  and  recompenses  (sec.  15,  sec.  18,  par.  3) 
to  be  paid  to  the  municipality,  and  the  other  payments  to  be  made  it 
nsxler  sec.  36,  par.  1,  sentence  2. 

2.  The  compensation  to  be  paid  by  the  municipality  under  sec. 
13,  as  well  as  the  recompense  which  it  must  make  in  case  of  an  allot- 
ment to  it   (sec.   18,  par.  3), 

Sec.  30.  The  distribution  of  the  distributable  expenditures  of 
th'  ^'"^•'•'T^.ility  (5ec>  29,  par.  2)  is  made  in  proportion  to  the  gain 
each  owner  from  the  replotting  or — in  so  far  as  the 
iiic.iu'jri  of  this  standard  of  distribution  does  not  appear  to  be 
ttWe  or  appropriate — in  proportion  to  the  frontage,  the  area  and 
ition  or  the  value  of  the  lot  assigned. 
On  petition  of  the  owners,  the  payment  of  the  replotting  contribu- 

'The  pansvrr^pb  of  the  expropriatiun   law  referred  to  reads  as  fol- 
ic^** *   of  a  lot  is  taken,   the  owner  has  the  right 
lc>  rialor  shall  take  and  pay  for  the  whole  of  it  if 
s.>   (jivKH.j,   liiai  llie  rcmoAnt  can  do  longer  be  suitably  em- 
lor  its  former  use." 
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tion  shall  be  postponed  until  the  sale  or  the  building  up  of  the  lot, 
on  payment  of  interest  at  the  rate  of  3^%. 

In  so  far  as  by  reason  of  the  distribution  of  the  replotting  con- 
tributions the  value  of  the  assignment  under  sec.  11  to  14,  less  the 
replotting  contribution,  would  be  smaller  than  the  value  of  the  lot 
thrown  in,  the  owner  shall  not  be  taken  into  account  in  that  distribu- 
tion; and  the  rule  shall  be  the  same  with  regard  to  the  owners  to 
be  compensated  under  sec.  16. 

Sec.  31.  In  so  far  as  the  total  amount  of  the  payments  men- 
tioned in  sec.  29,  par.  2,  nos.  x,  2  is  in  excess  of  the  total  amount  of 
the  replotting  contributions  that  can  be  distributed,  the  owners  shall 
receive  recompense  from  the  municipality  therefor.  The  recompense 
shall  be  made  in  accordance  with  the  provisions  of  sec.  30,  par.  i. 

Sfx.  32.  The  petitions  mentioned  in  sec.  15,  sec.  18,  par,  i,  sec 
23,  par.  3,  sec.  29,  par.  2,  must  be  made  at  latest  as  objections  to  the 
plan  of  distribution  (sec.  37), 

Sec.  33.  The  parties  concerned  shall  enforce  their  claims,  as  soon 
as  they  can  be  ascertained,  if  possible  before  the  conunission  or  the 
supervisory  conmiittce.  If  this  is  not  done,  then  the  commission  or 
the  supervisory  committee  may  impose  upon  those  concerned  the  cost 
arising  from  their  belated  enforcement. 

4,    Making  and  Establishing  the  Plan  of  Distribution 

Sec.  34.  In  conformity  with  the  provisions  of  sees.  10  to  31,  33, 
the  commission  shall  make  a  plan  of  distribution  with  map  annexed. 

This  plan  and  map  shall  show  the  old  ownership  and  the  new 
distribution.  In  this  connection  it  shall  show  the  individual  lots  with 
their  size  and  their  owners,  the  public  ways  to  be  discontinued  and 
those  to  be  changed  in  location,  the  approaches  and  ways  to  be  con- 
structed under  sec.  2^,  the  arrangements  to  be  made  under  sec  25, 
pars.  I,  2,  and  the  compensation  to  be  provided  for  under  sees,  xi 
to  14,  16  to  24,  as  well  as  the  payments  to  be  required  in  accordance 
with  sees.  15,  18,  par.  3.  sees.  29,  30,  33.  It  must  also  appear  in  what 
way  under  sec.  12.  par.  2,  sec.  17,  par.  3,  these  requirements  are  met 

Sec.  35.  The  commission  shall  hold  a  hearing  with  regard  to  the 
plan  of  division  and  the  map  (sec.  34)  for  the  benefit  of  those 
concerned. 

To  it  the  municipality,  the  owners,  and  those  who  have  given 
notice  of  adhesion  to  the  proceedings,  shall  be  summoned  by  personal 
service :  the  notice  to  be  present  and  make  their  claims  shall  be  given 
to  the  others  interested  in  the  manner  customary  in  the  locality.  The 
notices  shall  contain  an  abstract  of  the  provisions  of  sees.  32,  33,  and 
give  notice  that  if  they  fail  to  appear,  the  decision  on  the  plan  of 
division,  the  ti.xing  of  any  money  payments,  contributions,  reconH 
penses  and  distributable  expenditures,  the  payment  or  depoctt  of  tilt 
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rvcosnpenses  and  tbe  necessary  airangemenU  under  sec 
'oecxtr  in  their  absence. 
At  the  hearing:  evcrTooe   mterestcd  may   appear   and   urge  bit 
If  necessary  the  bearing  shall  be  adjoamed  to  anocher 
or  fdacc. 


in 


U  police  autborftks  sball  be  pven  an  opportunity 
to  xxrgt  tbe  interests  of  the  local  poliee.  It  &haU  be  gtren 
special  oocke  of  tlic  bearing  and  may  vend  a  representative  to  it 
Tbe  proviskms  in  the  plan  o{  division,  so  far  as  they  arc  of  local 
poBce  iBierest.  shall  be  determined,  so  far  as  possiUc,  in  agrcasent 
^vttfa  the  local  police  authority. 
^B^  Sec.  jd.  The  cocnmiasioo  shall  decide  with  regard  to  the  plan 
^^ft  dirisioa  with  map  annexed,  esptQ^l^y  with  regard  to  the  petitiocii 
^^B  tho»e  hnerested  for  changes  or  additions^  and  whoi  necessary 
^^Kui  oarrect  and  cocii|>leSe  the  plaa  of  division  and  map  in  acoordaoce 
^|pdi  llwar  decisMRB.  At  the  same  tirae  the  results  of  agreements 
vUdi  the  parties  have  reached  with  regard  to  the  fottndinir.  release, 
aBtsttcmace  or  change  of  real  rights  shall  be  made  a  part  of  the  plan, 
is  to  far  as  they  are  not  in  oonfUci  with  the  purpose  of  the  rcplottiag 
fffocvcding. 

In  the  dectsioci,  tn  adi£tioo  to  the  chairman,  aet  least  one  of  the 
expert  mrrabeTB  provided  for  in  sec  $,  par.  2,  most  take  port. 

Sec  37.  After  the  dcciskm  has  been  retidercd,  the  commtsskm 
^laH  plaoe  the  plan  of  drvrsioo  with  map  annexed  on  pnhHc  exhilatinn 
sad,  al  a  tixae  appoiitfed  therefor,  stall  show  the  owners  the  hits 
wifBvd  them  on  ^  spot.  The  proviskm  of  sec  4,  sentence  5  shall 
tfffy  in  this  connection,  with  the  mndififarion  thai,  tn  the  notke  of 
the  qpportimity  to  inspect,  the  cfaairaan  of  the  oommisnoo  shall  be 
4i  Tt|_ ■■■■■*  to  reoeive  objections  to  tfie  plan  of  division.  In  addition, 
a  copv  of  the  plan  of  diritsoo  with  map  annexed  shaH  be  sent  the 
nmidpialtty  and  the  owners,  and  notice  of  the  opportnsnty  to  inqwct 
dttXI  br  gireo  to  the  ntlMT  parties  with  regard  to  whom  a  decision 
bas  been  nadc  in  the  pbn  of  divtsson,  or  who  have  joined  in  dse 
pfosnedinv- 

71»e  tssK  wUhtB  wfttdi  ohjediasM  may  be  raised  begms  to  ran 

igainsx  the  pajtfas  ncfltioned  en  dse  fotegoing  paragraph  npoo  serv- 

Ibe  others  npon  the  polAc  ruhihsHnn  of  the  plan  of 


If  the  fi 


of  pabGe  wa^  is  mider 


then 


toad  potioe  aothotity  shaB  be  notified-    Objections  to  the 

AaS  he  ffispoficd  of  ns  a  part  of  the  replocnng  peneecAqg. 
Jl    If  cfcjtftinni  are  raised  to  the  ptan  of  diwaiosu  &ca 

WT'  T  nee  wai  Kj*Tni  fn  ospoansg  of  tnenL  then  nie  papers  and 
M^wiMiiMi,  with  a  rcTon  in  dcCaO,  sfaaO  be  laid  before  the 
nriwifuc-    It  shaB  give  a  tea!  dfrisina  vidi  frgard  to  the 
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If  objections  arc  not  raised,  or  when  they  have  been  decided,  tliefl 
the  establishment  of  the  plan  of  division  shall  take  place  through  final 
decision  of  the  district  committee. 

To  the  executive  branch  the  owners  and  the  attorney  and  adminis- 
trator (sec.  28),  a  copy  of  the  established  plan  of  division,  with  map 
annexed,  shall  be  sent,  to  the  other  parties  with  regard  to  whom  a 
decision  has  been  rendered  therein  or  who  have  taken  part  in  the 
proceeding-,  a  notice  of  the  establishment  of  the  plan  of  division  shall 
be  given. 

The  executive  branch  shall  make  public  the  establishment  whicb 
has  occurred,  in  the  manner  usual  in  the  locality. 

5.    Legal  Remedies 

Sec.  39.     In  so  far  as  the  demands  for  compensation  in  moneyi 
under  sees.  11,  13,  14,  16-23  are  concerned,  the  parties  in  interestj 
may  bring  legal  proceedings  in  opposition  to  the  plan  of  division  fi 
and  after  the  lime  of  its  establishment.     The  complaint  may  be  in- 
stituted at  any  time  within  two  months  after  the  day  of  replottii 
(sec.  40,  par.   1). 

As  against  parties  to  whom  a  notice  of  transfer  shall  be  %vn 
(sec.  40,  pars.   1,  4)   this  period  ends  in  any  case  not  earlier 
two  months  after  service  of  notice. 

If  under  sec.  13  an  attorney  and  administrator  is  appointed  (sec^ 
28),  his  complaint  shall  be  brought  against  the  municipality,  and  tl 
of  the  municipality  against  him;  in  the  other  cases  it  is  to  be  brougl 
by  the  owners  and  the  parties  named  in  sec.  57.  par.  a,  nOA.  i, 
ftgainst  the  municipality  and  by  it  against  said  parties. 

Under  sec.  15  the  above  provisions  apply,  except  that  ac6oD 
be  brought  only  by  the  owners  whose  land  is  burdened. 

6,    Carrying  cnl  the  Plan  of  Division 

Sec  40.  The  carrying  out  of  the  plan  of  division  shall  not  be 
stayed  by  legal  proceedings.  It  is  effected  by  a  declaration  of  tnms-j 
fer  to  be  issued  by  the  district  committee  by  final  decree.  In  it  tl 
day  nn  which  tlic  legal  changes  with  regard  to  lots  to  be  rcplotted' 
shall  ta*kc  place,  shall  be  stated  (the  day  nf  the  replottin^y. 

The  day  of  the  replotling  is  to  be  so  ' 
of  notice  of  the  declaration  of  transfer  arv 
an  inten'al  of  at  least  one  month  shall  occur. 

The  declaration  of  transfer  shall  not  be  made  until  it  app^ 
that  the  compens.ition  fixed  in  the  plan  of  distribution  under  teca.  Si 
16-23.  3'*  ''^*  ^'^^  P*"*'^  or   '         '    '     This  declaration  may  be 
at  the  same  time  as  the  r-  ui  of  tl»c  pUn  of  dtvitioa  {i 

38,  pars,  a,  3)  and  made  a  p«n  of  it. 
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to  ihc  executive  branch,  the  owners  and  the  attorney 

and  :•-  tior  (sec.  28).  the  other  parties  with  relation  to  whom 

a  decree  has  been  passed  in  the  plan  of  distribution  or  who  have 

ten  part  in  the  proceeding  shall   receive  notice  of  the  declaration 

transfer.     The  executive  branch  shall   without  delay   make  the 

laratton  of  transfer  known  in  the  manner  usual  in  the  locality. 

Sec  41.     Upon  the  making  public  of  the  declaration  of  transfer 

'cipality  obtains   the   right   to   lay  out   any  temporary   ap- 

.ind  ways  (sec.  23,  par.  2)  to  be  constructed  in  accordance 

tih  Live  plan  of  division. 

Sec,  42.     When  the  declaration  of  transfer  is  made  public  in  the 

lal  manlier,  then,  on  the  day  of  the  replotting,  the  provisions  of 

plan  of  division  become  effective.    The  former  rights  of  owncr- 

lip  in  the  lots  thrown  into  the  mass  are  extinguished.    At  the  same 

the  lota  thus  thrown  in  are  freed  from  all  private  land  encum- 

ranees  and  limitations;  especially  trusts,  entails,  feudal  obligations 

"and  liens  for  money  lent 

The  municipality  or  other  authority  obliged  to  maintain  ways 
becomes  owner  of  the  land  assigned  to  public  streets  and  squares 
ler  sec.  10,  par.  2.  In  so  far  as  land  is  assigned  for  land  thrown 
under  sec.  12,  the  lot  assigned,  so  far  as  ownership  and  other  pri- 
tte  right  relationships  mentioned  in  par.  I,  sentence  3  are  concerned, 
:es  the  place  of  the  lot  thrown  in.  From  such  transfers  to  the  lot 
iigned  are  excluded,  however,  in  so  far  as  not  otherwise  provided 
iJjc  plan  of  division,  building  leases,"  servitudes,  the  right  of  re- 
purchase  and  of  preferential  purchase  and  the  real  encumbrances 
not  consisting  solely  of  the  obligation  to  pay  money  or  render  the 
lits  of  the  soil  or  personal  services. 

The  money  compensation  fixed  in  accordance  with  the  provisions 
sees.  14,  16,  18,  pars.  I,  2,  sees.  23,  31,  39  takes  the  place  of  the 
H  thrown  in^  in  so  far  as  the  legal  relations  mentioned  Ln  the  pre- 
fiout  paragraphs  are  concerned.    The  same  is  true  when  under  sees. 
16,  18.  pars.  I,  2,  sees.  23,  31,  the  fi.\ation  occurs  by  reason  of  an 
;reecnent. 

The  relationship  of  landlord  and  tenant  and  leasehold  rclation- 
lip,  by  reason  of  which  the  tenant  or  lessee  holds  the  lot  thrown  in, 
extinguished.  excq)t  in  so  far  as  the  holding  remains  undiminished 
the  plan  of  division  docs  not  otherwise  provide. 
S«c  43.  On  request  of  the  commission  the  land  book  office  shall 
'ctit<r  in  the  land  book  the  legal  changes  that  take  place,  in  accordance 
viUi  the  provisions  of  the  plan  of  division  and  of  this  taw,  with 
i<lati(m  10  the  rights  entered  in  the  land  book  or  secured  by  entry, 
ind  ihaU  cancel  the  entry  of  pendency  of  replotting ;  and  shall  also 
wilerin  the  land  book  that  the  lot,  in  accordance  with  the  provisioiis 
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In  the  case  provided  for  in  sec  3,  par.  i,  no.  i,  the  munidpality  shall 
repay  the  owners  the  necessary  disbursements  they  have  incurred. 

Sec.  52.  If  the  procee'ding  is  discontinued  under  sees.  50^  51, 
then  on  request  of  the  commission  the  land  book  office  or  the  lower 
court  shall  cancel  the  notice  of  pendency  of  the  replotting. 

Sec.  53.  After  the  building  police  authority  has  been  notified 
of  the  intended  replotting  (sec  4),  the  permit  for  the  erectioa  of 
buildings  on  lots  for  the  replotting  of  which  a  petition  has  been 
filed  shall  not  be  issued  without  previously  hearing  the  executive 
branch  with  relation  thereto.  The  building  police  authority  my 
refuse  the  permit,  or  issue  it  conditionally  if  by  the  erecticm  of  the 
building  the  replotting  would  be  made  more  difficult. 

No  compensation  will  be  allowed  for  such  limitation  of  the  free- 
dom to  build. 

Sec.  54.  The  costs  of  the  proceeding,  without  prejudice  to  the 
provisions  of  sees.  5,  6,  33,  shall  be  borne  by  the  municipality. 

With  regard  to  the  costs,  dues,  and  stamps,  in  so  far  as  in  this 
law  it  is  not  otherwise  provided,  the  provisions  of  sec  43  of  the 
Law  with  regard  to  the  Condemnation  of  Ownership  in  Land,  of 
June  II,  1874,  shall  also  apply. 

Sec.  55.  In  so  far  as  expenditures  of  the  municipality  which 
cannot  be  distributed  (sec.  29,  par.  i)  or  which  although  distributable 
(sec.  29,  par,  2,  sec  45,  sec  46,  par.  2)  cannot  be  distributed  on  ac- 
count of  the  lack  of  a  legal  prerequisite,  or  the  costs  of  the  procedure 
(sec  54,  par.  i)  which  fall  to  the  municipality,  arc  concerned,  they 
cannot  be  shifted  or  specially  imposed  in  whole  or  in  part  on  the 
owners  of  the  replotting  district,  whether  by  imposing  liabilities  or 
requiring  contributions. 

Sec.  56.  The  periods  named  in  this  law  for  the  performance  of 
the  acts  named,  are  the  full  periods  allowed  therefor. 

Sec.  57.  Parties  within  the  meaning  of  sees.  4-6,  are, — in  addi- 
tion to  the  municipality, — the  owners,  the  mortgagees,  and  ground 
rent  creditors  and  those  parties  who  are  entitled  to  usufruct  or  an 
inheritable  building  right  in  the  lot  to  be  replotted. 

As  parties  within  the  meaning  of  sees.  11,  ff.,  are  reckoned  in 
addition  to  the  municipality,  the  owners  and  the  attorney  and  adminis- 
trator (sec  28)  the  following: 

1.  Those  in  whose  favor  a  right  has  been  entered  in  the  land 
book  or  any  other  legal  book,  or  a  right  is  secured  by  such  entry. 

2.  Those  who  have  any  other  right  in  a  lot  to  be  replotted,  or 
in  a  claim  which  is  a  lien  on  the  lot,  the  tenant  or  lessee  who  has  been 
given  possession  of  the  lot  by  reason  of  the  lease,  and,  in  case  of 
compulsory  sale  at  auction  or  receivership,  the  creditor  bringing 
action. 

The  rights  of  the  person  having  the  right  of  possession  axe  tiie 
same  under  this  statute  as  the  rights  of  the  owner. 
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Parties  whose  right  is  not  entered  in  tlie  land  book  or  any  other 
Ic^aJ  book  must,  on  the  demand  of  the  municipality,  an  owner,  the 
coonmi&sion  or  other  authority  before  whom  the  proceeding  is  pend- 
ing, establish  their  right;  prior  to  such  establishment  such  parties 
may  be  excluded  from  participation  in  the  proceeding. 

H  a  lawsuit  is  pending  with  regard  to  a  riglit  upon  which  a  claim 
to  participation  in  the  proceeding  could  be  based^  then  both  parties 
to  the  suit  shall  he  deemed  parties  to  the  proceeding. 

Sec.  58.     This  statute  goes  into  effect  January  i,  1903. 

T^e  Minister  of  Public  Works  and  of  the  Interior  shall  see  to 
the  enforcement  of  the  law. 

DiUed  July  28.  1902. 


Reflottinc  Agreement  Under  Lex  Adxcsces 

Replotting  and  Division  agreement  by  and  between  the  munici- 
paiity  of  Frankfort-on-the-Main,  represented  by  the  City  Treasury, 
party  of  the  first  part,  and  [here  follow  the  names  of  the  land 
•owners]  parties  of  the  second  part,  subject  to  the  ratification  of  the 
Superior  City  authorities,  as  well  as  (by  way  of  supervision),  of 
that  of  ihc  supervisory  committee  at  Wiesbaden,  as  follows: 

Sec  1.  The  above  mentioned  parties  hereby  unite  into  a  single 
cofxisDoa  tract  their  lots  of  land  between  the  Nordring>  the  Eschers- 
hciiDcr  Landstrasse.  the  Klettenbergstrasse,  the  Cronstettcn  Strasse 
&XMi  the  Eckcnhcimer  Landstrasse,  described  in  a  certain  proposed 
plan  of  replotting.  drawn  up  by  tlie  survey  office  of  the  Department 
of  Streets  and  Sewers  and  dated  December  18,  1908.  and  numbered 
— ^—  and  hereby  grant  each  to  the  other  the  right  of  ownership 
to  an  utsdivided  share  in  the  common  tract  created  proportionate  to 
the  area  of  the  lot  thrown  in  .  .  . 

The  contracting  parties  hereby  apply  to  the  Royal  Registry  Office 
or  the  Survey  Office  of  the  Department  of  Streets  and  Sewers  for 
the  registration  of  the  new  common  tract,  and  the  calculation  of  the 
size  of  the  undivided  shares  therein. 

The  contracting  parties  hereby  agree  that  the  value  of  the  in- 
dJiidual  undivided  shares  in  the  new  common  tract  equals  the  value 
of  the  individual  lots  in  question  thrown  in. 

Sxc.  2.  All  the  parties  to  this  contract,  as  joint  owners  of  the 
tract  o(  land  held  in  common  created  under  sec.  i.  hereby  so  partition 
»aJd  common  property  that  to  each  shall  be  assigned  in  severalty 
the  portion  of  the  newly  created  lots  described  in  said  proposed  plan 
of  f     '     "    r  as  follows: 

Hows  a  description  of  the  several  lots.] 

Stc.  ,H.  The  parties  to  this  contraa  agree  that  the  value  of  the 
lot  of  land  or  portion  assigned  to  each  of  them  under  sec.  2  is  equal 
Ito  the  value  of  his  undivided  share  in  the  combined  tract  of  land 
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throwm  in  for  replotting;  so  that,  except  under  the  provisions  of  teC 
6,  no  payment  shall  be  made  by  any  party. 

All  the  parties  declare  themselves  satisfied  with  the  proposed  piUn 
of  replotting,  and  map  annexed,  the  division  and  assignment  of  lots 
of  land  in  return  for  the  lots  thrown  in,  as  well  as  the  percentage  of 
land  necessary  to  be  surrendered  for  the  proposed  streets  within  the 
replotting  district,  and  bind  themselves  accordingly  at  any  lime  at 
once  to  make  or  receive  the  necessary  cessions,  to  effect  the  neci 
sary  conveyances,  cancellations,  releases,  new  hypothecations,  etc 
once  to  place  at  the  disposal  of  the  municipality  of  Frankfort-on-ibe- 
Main,  cleared  for  the  laying  out  and  construction  of  streets,  as  wdl 
as,  in  accordance  with  the  statute  of  July  2,  1875,  or  local  stattite,* 
to  surrender,  without  charge  and  free  from  encumbrance,  the  por- 
tions of  their  holdings  falling  within  the  lines  of  said  streets,  to  cause 
all  the  registrations  and  surveys  necessary  for  these  purposes  to  be 
made,  to  execute  the  necessary  authentications  and  make  the  dcccs- 
sary  dispositions  and  to  bear  the  resulting  stamp  and  other  costs— 
excepting  the  costs  of  survey — in  proportion  to  their  land  a 
thrown  into  the  replotting,  in  so  far  as  the  parties  do  not  en, 
freedom  from  stamps  and  duties. 

Sec.  4.  The  contracting  parties  bind  themselves  to  convey  to 
the  new  owners  the  lots  assigned  to  them  in  accordance  with  sec  3, 
free    from    mortgage    encumbrances,    liens,   or    other    burdens.  .  .  .* 

Skc.  5.  The  constniction  of  the  streets  within  the  replotting  dis- 
trict, as  well  as  the  permission  to  build  on  land  abutting  on  these 
-streets,  is  subject  to  the  conclusion  of  a  separate  agreement  with  the 
Department  of  Streets  and  Sewers,  which  shall  be  concluded  at  latest 
October  i,  19 10." 

Sec.  6.  The  contracting  parties  agree  that  the  city  of  Frankfort 
on-the-Main,  in  return  for  the  extra  expense  incurred  or  to  be  i 
curred  by  it  for  the  purchase  of  the  realty  ktiown  as  Na  179  £dce»* 
heimcr  Landstrasse  and  No.  7  Kuhhomshofstrasse,  needed  for  lay- 
ing out  streets,  shall  at  once  be  assigned  a  net  area  of  26  ares,  J136 
square  meters. 

Sec.   7.     Rrstriciions  on   Ihc  of  Land  and  Buildings  ihereom,. 

In  order  that  the  replotting  district  may  have  and  retain  the  char- 
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Eer,  In  part  of  a  district  of  detached  houses,  in  part  of  a  better  class 
!sidential  district,  the  following  agreements  are  made  by  and  be* 
the  parties  to  this  contract: — 


(l)  For  building  in  the  replotting  district,  in  addition  to  the 
lilding  police  regulations  at  any  time  in  force,  the  following  special 
lies  shall  be  made  and  established  by  entry  of  a  servitude: 
[Here  follow  provisions  for  the  approval  of  plans  by  the  building 
lissioncr,**  the  exclusion  of  business  except  at  certain  places^ 
ic  minimum  number  of  rooms  in  houses  on  certain  streets.]  ** 

II 

For  the  regulation  of  building  in  [a  specified  part  of  the  replotting 

strict]  in  addition  to  the  rules  to  be  introduced,  as  provided  in  I, 

vc,  by  the  entry  of  a  servitude,  there  shall  be  building  police  regu- 

ions  substantially  to  the  Tollowing  effect,   issued   by  the  building 

lice  by  ordinances  as  an  addition  or  amendment  to  the   Building 

'dice  Ordinances  with  Regard  to  Building  in  the  Outer  City: — 

[Here  follow  provisions  with  regard  to  the  height  of  houses,  the 
rmilled  number  of  apartments  in  them,  rear  building  lines,  distance 
ween  houses,  and  the  care  of  front  lawns.] 

Tlie  restrictions  in  building  on  and  use  of  land,  provided  for  in  I, 

vc,  shall  he  considered  as  a  limited  personal  servitude  in  favor  of 

the  municipality  and  as  an  encumbrance  on  the  land  in  question,  as 

roTfdcd  for  in  sees.  1090  and  1092  of  the  Civil  Code  **  and  shall  be 

icred  in  the  land  book."    Sec.   1091  of  the  Civil   Code  shall  not 


^^  "In  some  contracts  a  mixed  commission,  appointed  by  the  city  and 
^Hm  property  owners,  passes  on  plaiis. 

^H^   *•  !r  'soTvc  contracts  there  is  a  provision  that:    "The  above  restric- 
^B  ng  on  and  use  of  land  shall  remain  in  force,  any  change 

^Ki  t(^al   or   partial,   in   the   contemplated   building   ordinance 

^lor   <  '^   in  mtesiion  notwithstanding." 

*• '  >de  of  the  entire  Empire^  in  force  January  t,  1910,  which 

rr' 

"  !  1    contract   with   other  parties   and   with   relation  to  other 

1!  , -rrrd   flui :    "Jn  ?o  far  as  tlic  cit^  is  the  owner  of  lots 

district,  it  is  understood  iliat  such  land  is  sub- 

of  Part  I,  to  the  same  extent  as  land  of  other 

'ucrs;  tftid   the  cjly   hereby  expressly  agrees   for  itself   to  observe,   in 

lar  a?  th*  W^  of  land  owned  by  it  are  concerned,  the  building  and 

"d  in  said   Part   I. 

city  of  Frankfort  sells  lots  of  land  in  tlie  replotting 

a^jci:s  irt   sec  to  it  that,   when  such  sales  are  made,  the  said 

use  restrictions  of   Part  I  are.  as  provided  in  Part  1.  re- 

lieo  on  these  lands,  and,  in  favor  of  the  municipality,  made 

Tfonal   Rervitude,  and  so  recorded  against  the  purchaser  in 

jk. 

*Thctc  provisions,  however,  shall  not  apply  to  buildings  erected  for 
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apply."    The  land  owners  hereby  bind  ihcmsclves  to  cause  the  a 
mentioned  servitude  to  be  entered  in  the  land  book,  prior  to  all  mort 
gages   and  other  encumbrances,   and   the   undersigned   consent  and 
agree  to  the  entn-  of  such  real  servitude. 

The  municipal!t>'  of  Frank  fort -on-the-Main  will  agree,  on  the 
demand  of  the  mortgagees  of  a  first  mortgage  to  be  placed,  to  gi 
it  priority  over  said  servitude  to  the  extent  that  the  mortgage  hen 
does  not  exceed  60%  of  the  value  of  the  realty  in  question.  For 
the  valuation  the  appraisal  of  tlie  City  Treasur>'  together  wkh  that 
of  the  Department  of  Buildings  or  the  Builditig  Police  shall  alone 
conuol." 


in 


All  the  parties  to  this  contract  agree  that  by  virtue  of  the 
tract,  throughout  the  replotting  district,  all  such  provisions  as  are 
in  force  with  regard  to  the  space  between  buildings  by  virtue  of  pri* 
vate  law,  especially  the  provisions  of  the  Frankfort  law  of  April  1,, 
185 1  with  regard  to  such  space,  fencing,  and  ways  of  necessity,! 
shall  be  regarded  as  revoked,  and  in  their  place  the  agreements  of 
this  contract  and,  in  so  far  as  there  are  none  such,  provisions  o£ 
the  building  police  ordinance  existing  at  any  time,  shall  alone  be  hx\ 
force. 

Sec.  8.  With  the  exception  of  the  cost  of  surveys,  which  remara 
wholly  the  obligation  of  the  municipality  of  Frankfort-on-ihc-Maiiv 
all  the  costs  arising  out  of  the  making  and  execution  of  this  contract, 
including  the  cost  of  conveyance  as  well  as  that  of  the  stamp  dues, 
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monumental  and  public  purposes  and  which  belong  to  the  dty  or  otbef 
iblic   corporations    (e.g..    churches,    schools    and    the   like)    so    long 
lese   buildings    remain   the   property   of   ilx-sc   conwralions,   or   dcvot 
such  public  pun>osc».  or  retain  their  monumental  character.     A» 
any  of  these  prcrcquiMtei  cease  to  exist,  the  provision*  of  the 
lous  paragraphs  apply  to  the   lot  in   question   witli   full   force  and 
rigor 

-The  city  will.  %o  far  as  possible,  sec  to  it  that  the  purpose  songht 
to  he  attained  by  said  see.  (7)  shall  not  hf  jpoparHierd  by  the  method 
c'  /  on  or  UK'  of  the  nciK'l'' 

f  to    fhere    follows    a    «I< 

I-  .'  ;    '-     .    ---,    -'  -       :,v 

t' 

caie4  of  (I 

In     ...:■ 
c  out    anil 

c  -.   lots  of  L 

and   >  .wci:^,  i:Lc. 

"  i   in  the  usual  contract.     It  tUustratea 

poiSiLiUty  ol    v^tryin^  tlic   turm  here  civcn  (O  iuk  ftpedftl 
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shall  be  borne  by  the  parties  to  this  contract  in  the  proportions  of 
the  lots  thrown  into  the  replotting  by  them  to  each  other   (comp. 

MC    X). 

[Here  follow  provisions  exempting  the  contracting  parties  from 
transfer  and  other  taxes,  etc.] 

Sec  9.  The  above  contract  shall  be  in  force  upon  the  conclu- 
tiott  of  the  contract  with  regard  to  the  construction  of  streets  within 
the  replotting  district  and  permission  to  build  on  land  abutting  on 
ten,  mentioned  in  sec  5. 

Daitd,  etc 


CHAPTER  III 

EXCESS  AND  ZONE  CONDEMNATION  AND  RE- 
PLOTTING  IN  THE  UNITED  STATES* 

Revival  of  Excess  Condemnation  in  the  United  States. 

— Excess  condemnation,  practiced  with  success  under  the  New 
York  statute  passed  in  1812,  virtually  ceased  to  be  employed  in 
this  country  after  that  statute  was  held  to  be  unconstitutional 
in  1834  and  did  not  again  appear  until  revived  in  Ohio  and 
Massachusetts  seventy  years  later.* 

In  1903  the  Massachusetts  legislature  appointed  a  commit- 
tee to  study  foreign  law  and  practice  on  this  subject.  Late  in 
that  year  the  committee  made  a  report'  recommending  the 
passage  of  a  law  authorizing  the  condemnation  of  remnants 
and  of  enough  neighboring  land  to  form,  by  union  with  them, 
suitable  building  lots  for  sale  and  private  development.  The 
legislature  at  that  time,  however,  was  unwilling  to  pass  so 
broad  a  statute,  and  enacted  a  law  ^  merely  allowing  the  con- 
demnation of  the  remnant  itself  when  too  small  for  independent 
development,  and  its  elimination  by  resale  to  the  owners  of 
adjacent  property,  if  they  chose  to  purchase  it.  This  statute 
proved  to  be  of  little  or  no  value,  and  a  later  legislature,  in  its 

*  For  reference  to  the  various  constitutional  and  statutory  provisiooi 
relating  to  excess  condemnation,  see  Tables  of  Statutes.  The  text  of  the 
most  important  constitutional  and  statutory  provisions  is  given  in  note 
B.,p.  148  ff. 

'Sec  p.  70.  A  Pennsylvania  Statute  was  passed  April  14,  1868  (P. 
L.  1087,  sec.  13),  authorizing  the  Fairmount  Park  Commission  oi 
Philadelphia  to  condemn  and  sell  remnants ;  but  the  only  case  where 
this  was  done  seems  to  have  been  one  occurring  a  few  years  ago;  tec 
Cushman.  Excess  Condemnation  (1917),  p.  61.  A  New  Jersey  ^tatutc 
(1870.  ch.  IT7)  which  authorized  N-ewark  to  replot  a  small  portion  ol 
its  area,  should  also  be  noted  in  this  connection.    It  is  reprintea  on  p.  MQ 

'  Mass.  House  Documents,  1904,  Nos.  288,  1096.  See  aUo  final  itporl 
of  the  Joint  Board  on  Metropolitan  Improvements,  X911. 

M904.  ch.  443. 
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desire  to  authorize  tlie  taking  by  eminent  domain  of  the  neigh- 
boring land,  as  the  committee  of  1903  had  suggested,  asked  the 
opinion  of  the  Judges  of  the  Supreme  Court  of  the  state  as  to 
the  validity  of  such  a  law.  and  received  the  reply  ^  that  in  their 
judgjncnt  the  existing  statute  of  1904  was  legal,  but  that  the 
proj>osed  measure  would  be  unconstitutional.     Whereupon,  in 

igii,  the  legislature  amended  the  state  constitution  to  permit 
the  passage  of  such  a  law.*  A  number  of  statutes  and  amend- 
ments of  state  constitutions  authorizing  excess  condemnation 
for  the  pvirpose  of  eliminating  remnants  have  been  passed  in 
this  country  since  the  enactment  of  the  Massachusetts  statute 
of  1904.  all  of  which  pennit  the  condemnation  of  neighboring 
land  to  that  end.  The  only  other  measure  in  this  country  for 
this  purpose  which  does  not  allow  adjacent  land  to  be  so  taken 
is  the  New  York  statute  of  1812,  which,  however,  is  broader 
than  the  Massachusetts  statute  of  1904  in  that  it  does  not  place 
any  limit  on  the  size  of  the  remnant  tliat  may  be  condemned. 

Purposes  of  Taking. — The  Ohio  statute,  passed  in  1904/ 
a  few  weeks  before  the  enactment  of  the  Massachusetts  law,* 
^vasihc  result  of  a  suggestion  of  the  commission  that  recom- 
ihe  creation  of  a  civic  center  for  Cleveland,  but  was 
as  an  amendment  to  Ohio's  well  known  municipal  code 
of  1902  and  applies  to  all  the  cities  of  the  state.  The  Ohio 
provision  authorizes  Ohio  cities  to  condemn  excess  land  to 
protect  certain   classes   of    improvements   and  preserve   their 

view,  appearance,  light,  air  and  usefulness." 

A  pur[)Ose  expressed  in  the  statute  of  one  state*  is  the 
proper  plotting  of  the  excess  land  in  connection  with  the  main 
provement  The  statutes  of  one  state  '**  authorize  condem- 
nation, and  excess  condemnation,  as  an  aid  in  the  construction 

I  houses  to  relieve  congestion.     Very  evidently  the  purposes 

f  these  various  statutes  are  not  in  all  cases  mutually  exclusive. 

'Oponnptt^  c*f  Justices,  20^  Mass.  607,  616  (1910). 

'M---         -  titution,  Art.  X.  Part,   i,  as  added  to  by  Art.  XXXIX 

•V  ■'  Codt  of  Ohio,  igro,  sec.  3677.  par    12 

1  ;te   wa&   approved   by  the   Goveroor   April  25;  the 

_  -te,  June  8. 

•a  rij,  lets  clearly,  in  several   other  states. 
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None  of  the  statutes  or  constitutional  amendments  in  thisi 
country  expressly  authorize  condemnation  for  the  sake  of  mak- 
ing a  profit.  All  of  them,  however,  provide  that  the  excess 
property  may  be  sold.  Evidently,  therefore,  the  transaction 
may  result  in  a  profit.  In  some  cases  it  is  provided  that  the 
sale  may  be  "with/'  in  some  cases  "with  or  without"  proper 
restrictions  to  secure  the  accomphshment  of  the  aim  of  tlic 
law;  in  others  there  is  no  provision  for  the  imposition  of  re- 
strictions. It  may  be  asked  whether  the  result  of  a  taking^ 
under  a  statute  in  which  there  is  no  provision  for  restrictionsH 
on  the  sale  can  be  to  the  advantage  of  a  city  or  other  public 
body  in  any  other  way  except  financially.  To  this  question 
there  are  two  answers.  The  right  of  a  city,  with  the  authority 
of  the  legislature,  to  dispose  of  an  absolute  or  partial  intercsi 
in  any  real  estate  of  which  it  has  rightfully  obtained  the  iitl< 
M'ould  seem  to  be  clear,  and  even  if  the  title  were  not  limited 
when  transferred,  the  city,  by  combining  remnants  with  the 
adjoining  land,  or  otherwise  replotting  it,  achieves  a  result 
which  is  for  the  public  benefit  and  whicli,  when  once  obtained, 
will  in  all  probability  endure  without  any  legal  restrictions  to 
safeguard  it.  The  provisions  for  imposing  restrictions  on  land 
resold  would  not  seem,  therefore,  essential  to  the  validity  o£^ 
excess  condemnation  statute. 

Excess  condemnation  provisions  differ  in  other  respects 
sides  that  of  expressed  purpose.  Thus  under  the  Ohio  statute  ** 
the  improvement  in  connection  with  which  tlie  power  may  be 
employed  is  limited  to  the  establishment  of  park  and  oihei 
spaces  around  public  buildings,  while  under  otlier  provisions 
may  be  exercised  in  aid  of  parks  of  all  sorts;  ^^  including  jrfay 
grounds; '"  streets  and  squares:  '*  sites  for  public  buildings 
or  any  public  work."*    In  the  Ohio  statute  and  some  others 
power  is  given  to  municipalities,  while  under  otlier  enactments 
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ft  is  either  extended  also  to  towns, *^  and  the  state,"  or  limited 
to  certain  cities  or  classes  of  cities;  in  the  Ohio  statute  and 
some  others  it  is  provided  that  any  land  needed  for  the  pur- 
pooes  for  which  the  power  may  be  exercised  can  be  taken,  while 
in  some  other  provisions  land  only  within  two  hundred  ***  or 
three  hundred  feet  of  the  main  improvement,-'*  or  land  suffi- 
cient to  form  suitable  building  lots,**  or  sitcs,^*  can  be  so  con 
dcmned. 

Constitutional  Amendments. — From  the  first  there  was  a 
leral  fear  that  a  statutory  power  of  condemnation  would  be 
rid  by  the  courts  to  be  a  taking  of  property  for  a  use  that  was 
)i  public  and  therefore  that  the  statutes  would  be  held  to  be 
^aliii  as  contrary  to  the  constitutions  of  the  various  states 
of  the  United  States.    The  advocates  of  excess  condem- 
ition  observed  that  as  a  rule  thtr  state  constitutions  were  more 
ictJy  construed  than  the  Constitution  of  the  United  Stales.*' 
therefore  advocated  and  secured  amendments  of  excess 
idemnation  to  tlie  constitutions  of  several  states,  the  first 
amendment  being  that  of  the  constitution  of  Massachusetts  in 
II I  already  referred  to-    Two  of  lliese  amendments — those  in 
hio  and  Wisconsin — are  self  executing;  under  the  Massa- 
•tts  amendment  tlie  executory  act  in  each  case  specifies  the 
to  be  taken  in  excess;  and  in  other  states  which  have 
idmcnls  of  excess  condemnation — New  York  and  Rhode 
Hand — the  legislature  may  pass  general  laws  authorizing  such 
'        allien.    A  number  of  laws  have  been  passed  under  the 
Alls  of  the  constitutions  of  Massachusetts,  New  York 
Rhode  Island. 

Owners'  Right  of  Repurchase. — There  is  a  feeling  on 

Jhe  part  of  some  that  the  owner  of  the  land  condemned  in 

cccss  should  be  given  the  first  right  to  repurchase  it,  and 

''Mt?j:ich!isfftf   (T.-.n^tituiion).  Rhode  Island  and  others. 
*'V  non).  Virginia,  and  others. 
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evidently  the  hostility  of  the  Pennsylvania  court  to  the  statute 
of  that  state  was  partly  clue  to  the  absence  of  such  a  provision.^ 
Many  foreign  laws  give  the  former  owner  this  right,**  but  t^oH 
only  provisions  in  this  country  of  this  sort  are  tliose  of  Massa- 
chusetts and  Rhode  Island. 

Taking  on  Security  of  Excess  Lands. — In  Ohio  the 
constitutional   amendment  provides   that   a   bonded   indebted^Hj 
ness  in  pavment  for  the  land  taken  may  be  created,  but  that  i^^ 
shall  be  a  claim  only  against  tlie  property  acquired  for  the 
improvement  and  the  excess,  and  not  against  the  municipali 
or  included  in  the  debt  limit.    This  is  the  use  of  a  well  know 
device,  more  fully  discussed  elsewhere,^*  to  avoid  the  eflF 
of  debt  limits  which  often  unduly  hamper  municipal  growt 
There  is»  however,  an  important  difference  tietween  an  improv 
nient  of  the  sort  for  which  excess  condemnation  is  useful,  and 
such  transactions  as  the  construction  or  acquisition  of  publi 
utilities,  to  which  provisions  such  as  this  usually  apply.    Soun 
practice  requires  that  the  utility  should  be  self -supporting,  an 
therefore  an  adequate  security  for  the  indebtedness  incurr 
while  this  is  by  no  means  necessarily  true  of  many  improv 
ments,  such  as  thoroughfares  and  parks,  in  connection  wit 
which,  nex'crtheless,  excess  condemnation  would  often  be  mo 
useful. 

Constitutionality  of  Excess  Condemnation. — The  ques- 
tion of  the  constitutionality  of  excess  condemnation  in 
country  is  the  question  whether  or  not  such  condemnation 
fairly  be  said,  on  principle  and  on  the  autliority  of  the  legal 
decisions  on  the  subject,  to  be  for  a  public  use.  Nowhere  in 
ilie  constitutions  is  such  a  criterion  expressly  set  up  They 
merely  provide  that  property  sliall  be  taken  for  a  public  use 
only  on  payment  of  just  compensation,  or  by  due  process  of 
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plotting  of  the  land  adjacent  to  the  main  improvement,  the 
»rolection  of  its  Hght  and  air,  the  enhancement  of  its  attrac- 
iveiiess — are  all  purposes  which,  whatever  may  have  been  the 
a  few  decades  ago,  are  now  generally  recognized  by  the 
(UTts  and  the  public  to  be  in  the  pubHc  interest.  The  decisions 
irectly  upon  excess  condemnation,  however,  are  generally  ad- 
These  decisions,  few  in  number  and  all  in  state  courts, 
|o  not,  m  the  main,  take  up  the  aspects  of  the  provisions  in 
^hich  thej'  differ,  but  consider  the  general  theory  underlying 
them  all.  They  may  be  divided  into  the  older  decisions  ren- 
lered  between  1824  and  1863,  interpreting  the  statutes  first 
Lssed  in  this  coimtry  on  this  subject,  and  the  modern  deci- 
»ons  made  after  excess  condemnation  had  been  reintroduced 
lere  in  1904. 

The  earlier  cases  consist  of  a  decision  in  South  Carolina.** 
and  a  case,  with  the  cases  in  accord  with  it,  in  New  York. 
[The  South  Carolina  case,  decided  in   1824.  interprets  a  little 
lown  South  Carolina  statute  which  became  a  law  in  1817;-^ 
New  York  case  ^*  passes  on  the  well  known  statute  of  that 
Fkate,  enacted  in   1812.-*     The  purpose  stated  in  both  these 
lutes  is  the  elimination  of  remnants. 

In  the  opinion  of  the  judges  in  these  earlier  cases  all  excess 
•n  is  unconstitutional  as  a  compulsory  taking  of 
!  crty  for  a  use  which  is  not  public.     The  authority 
if  these  cases,  however,  is  weakened  by  the  fact  that  in  each 
'case  they  hold  that  the  statute  which  they  are  interpreting 
authorizes  only  an  excess  taking  with  the  consent  of  the  prop- 
owner;  which  is  not  condemnation  but  purchase.     The 
Katements  with  regard  to  excess  condemnation  are  therefore 
icta  not  necessarj*  to  the  decision  of  the  case,  of  little  force 
subsequent  cases.    If  the  taking  is  really  in  excess,  it  would 
that  the  municipality,  existing  as  it  docs  for  the  benefit  of 


'Pstnrt    V    Ci'y   Council   of    Charleston,    16  South   Carolina    Law   Re- 
'!?d  as  Harpcr'i  l-aw  Reports),  p.  189. 

■"  iiiy  Street,   ti   Wendell   fN.   Y.)    149   (1834^;   *« 
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its  public,  could  not  acquire  it  even  by  purchase ;  but  the  courts, 
whose  real  objection  to  excess  condemnation  seems  to  have 
been  the  supposed  injustice,  or  in  any  event  hardship,  to  the 
owner  of  excess  condemnation,  have  uniformly  supported 
excess  acquisition  to  which  he  has  consented,  although  in  both 
cases  he  receives  full  compensation:  nor  have  they  thought 
it  necessary  to  inquire  whether  an  excess  purchase  was  for 
the  benefit  of  the  municipality  at  whose  expense  it  was 
made-^^* 

Nowhere  in  the  earlier  cases  with  regard  to  excess  condem- 
nation, either  in  ilic  argimients  of  counsel  or  in  the  opinion  of 
the  judges,  is  there  shown  any  knowledge  or  appreciation  of 
the  advantages  of  excess  condemnation  to  the  community. 
Thus  the  South  Carolina  judges  state  the  issue  to  be  "Whether 
the  Legislature  has  the  constitutional  right  of  taking  the  prop- 
erty of  one  individual,  and  transferring  it  lo  another,  or  lo  a 
body  corporate,  for  their  own  individual  benefit  and  emolu- 
ment;" '*  and  in  one  of  the  New  York  cases  it  is  said  that  "it 
needs  no  argument  to  show  that  the  end  and  design  of  this 
section  was  not  to  take  private  property  for  the  use  of  the 
public."  ^-  Naturally  the  judges  decided  that  such  an  inva- 
sion of  projjerty  rights  was  unwarranted. 

The  Modem  Court  Authorities  on  Constitutionality. 
— The  modern  decisions  on  excess  condemnation  consist  ot  two  j| 
opinions  of  the  Justices  of  the  Supreme  Court  of  Massadiu-  ^M 

•■  rttiTitir^-  V.  Connrr,  just  cited;  DurgBu  v.  B^^"**"    ij  A1I«i  (Mas^) 
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5eits»  already  referred  to,*^  and  a  case  in  Pennsylvania.^* 
Except  for  the  support  by  the  Massachusetts  judges  of  the  con- 
demnation of  remnants  too  small  for  independent  development, 
as  a  minor  incident  in  a  main  improvement — the  extent  to 
which  there  is  judicial  approval  for  excess  condemnation  in  this 
country — these  authorities  hold  excess  condemnation  to  be  un- 
constitutional, as  a  taking  of  property  for  a  private  use.  It 
should  be  noted,  however,  that  the  utterances  of  the  Massa- 
chusetts judges  are  not,  and  are  not  fully  entitled  to  the  weight 
of,  judicial  decisions;  for.  as  the  judges  tliemselves  say: — ** 
"in  giving  such  opinions,  the  justices  do  not  act  as  a 
court,  but  as  constitutional  advisers  of  the  other  departments 
of  tlie  government."  As  a  court  it  is  their  duty  to  decide  mat- 
ters actually  at  issue.  They  give  advice  only  in  accordance  with 
a  special  provision  of  the  constitution  requiring  it.^  A  mere 
statute  imposing  such  a  duty  is  invalid  as  an  attempt  to  force 
tlie  judiciary,  a  coordinate  branch  of  the  government,  to  per- 
form duties  that  are  not  judicial  in  their  nature.^^  As  a  rule 
also  the  ju<lges  are  more  conservative  in  rendering  opinions 
than  in  deciding  cases  in  which  actual  issues  are  at  stake,  inves- 
tigated and  presented  by  lawyers. 

Implicit  in  the  earlier  cases  is  the  theory  that  a  public  use 
is  necessarily  a  use  by  the  public;  and  that,  therefore,  a  taking 
for  use  by  a  private  person  or  corporation,  however  much  for 
the  public  advantage,  cannot  be  sustained  in  this  country.  It 
is  on  this  theory  explicitly  stated  that  the  modern  cases  hold 
excess  condemnation  to  be  unconstitutional.  In  support  of 
this  doctrine  they  rely  upon  the  Massachusetts  case  of  Lowell 
^y.  Boston  **  and  the  many  authorities  In  various  jurisdictions 
'in  accord  with  it.    This  case  decided  that  a  statute  authorizing 


'•Orti»ion  of  Justices,  i04  Mass.  607:  ib.  p.  616  (igio). 

'*Pcrai.   Mutual  Life  Ins.   Co.  v.  Philadelphia,  242  Penn.  St.,  Reports, 
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the  city  of  Boston  to  borrow  money  to  lend  to  citizens  for 
purpose  of  reconstructing  buildings  which  had  been  deslroji 
in  ilie  great  fire  of  1872,  was  invalid.    The  Massachuseltb  ji 
tices  say  in  tliis  case:~- 

"The  lending  of  such   money  presumably  would   have   pi 
building  and  the  transaction  of  business  in  the  devastated  district, 
the  bencBt  to  the  public  would  not  have  been  direct,  but  only 
dental.'* 

and  they  quote  with  approval  the  statement  in  that  case 

"It  is  the  essential  character  of  the  direct  object  of  the  expei 
ture  which  must  determine  its  validity,  as  justifying  a  tax.  and  not 
magnitude  of  the  interests  to  be  affected,  nor  the  degree  to  which 
general  advantage  of  the  community,  and  thus  the  public  welfare, 
be  ultimately  bene6tted  by  their  promotion." 

This  is  also  the  theory  of  the  Pennsylvania  case  and  tin 
are  the  authorities  upon  which  it  is  based. 

Effect  of  Recent  Decisions  of  Supreme  Court  of  Uniti 
States. — The  position  taken  by  the  Massachusetts  justices 
the  Pennsylvania  court  is  much  weaketied  by  recent  decisis 
of  the  Supreme  Court  of  the  United  States  upholding 
statutes  for  the  condemnation  of  land  lor  a  private  use.  such 
irrigation  or  mining  on  private  land.'*  on  the  ground  that 
private  advantage  may  be  so  conducive  to  public  prosperity 
well-being  as  to  be  a  public  use  for  which  resort  may  be  hi 
to  the  power  of  eminent  domain.    Tliis  holding  Jias  much 
be  said  in  its  favor,  and  in  comparison  the  doctrine  announi 
by  the  Massachusetts  and  Pennsylvania  judges  seems  hi| 
techniciil.    The  conmionwealth  is  composed  of  private  peop| 
and  it  is  still  the  theory  of  our  law  that  the  wealth  and  propel 
of  the  state  should  be  in  their  hands  for  dovelopincnl^  wi 
such  aids  and  limitations  as  the  commonwealth  may  ini] 
It  would  seem  clear  to  the  layman  thai  it  would  often  be  ex- 
tremely  desirable   to   pass   regulative   measures   aiding 
private  citizetis  in  this  development,  and  that  it  miRhi  in 
case*  be  done  in  such  a  way  as,  far  from  injuring  the  ol 
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Trombers  of  the  community,  would  be  of  benefit  to  them ;  leav- 
ing the  question  as  to  whether  the  particular  use  was  suffi- 
ciently widespread  and  of  sufficient  general  importance  to  be 
regarded  in  law  as  public,  to  be  settled  on  its  merits  in  each 
specific  case. 

I       Even,  however,  if  the  narrower  and  older  conception  of  a 

fniblic  use  be  adhered  to,  it  does  not  follow  that  excess  con- 

ciemnation  is  unconstitutional.    Most  of  the  statutes  authorize 

■the  taking  of  an  interest  in  the  excess  land,  which  is  retained  in 

Jpublic  use  and  ownership.    Thus  under  the  statute  held  invalid 

■  by  the  Pennsylvania  court  Philadelphia  attempted  to  take  excess 
land  to  preserve  view,  appearance,  light,  air,  etc.,  for  the  public 

I  in  its  use  of  a  public  park  way.     It  is  true  that  a  part  interest 

■  in  this  excess  land  was  to  be  subsequently  sold — the  interest 
which  would  have  been  of  no  advantage  to  the  public ;  but  it  is 

I  just  as  true  that  an  easement — a  part  interest  recognized  uni- 
I  versally  as  valid  in  our  law — was  to  be  retained  in  perpetuity. 
Kit  is  now  recognized  that  an  easement  to  secure  light,  air  and 
I  view,  and  to  improve  the  appearance  of  a  public  work,  may  be 
1  taken  by  eminent  domain.*^  The  legislature  in  this  statute 
I  of  excess  condemnation  authorized  the  taking  of  the  entire 
I  title  as  an  expedient  method  of  obtaining  such  an  easement ;  and 
I  it  is  established  law  that  the  legislature  is  the  judge  of  the 

■  extent  of  the  interest  necessary  to  be  acquired  and,  in  general, 
I  of  the  means  to  be  employed  in  the  accomplishment  of  a  lawful 
I  object.** 

I  There  arc  a  few  statutes  of  excess  condemnation — those 
I  whose  purpose  it  is  to  secure  the  elimination  of  remnants  or 
I  the  replotting  of  excess  land — which  do  not  contemplate,  in  so 
I  doing,  the  permanent  retention  by  the  public  of  any  interest  in 
I  Ihis  land.  But  to  the  full  accomplishment  of  these  ends  no 
f  such  permanent  interest  is  necessary.  Laws  authorizing  the 
L  taking  of  land  for  a  limited  period  of  time  for  the  purpose  of 
I  doing  sunie  public  work,  and  its  resale  after  that  work  is  accom- 
I  piisihed,  are  common  in  this  country,  and  have  repeatetlly  been 
I  sustained  by  our  courts.     The  projHfr  plotting  of  land  would 

I       "Any.  Gen.  v,  Williams,  174  Mass.  476  (1899) ;  see  also  p.  173. 
I       *  See  p.  iii. 
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clearly  seem  to  be  such  a  purpose ;  and  with  the  progress  o{  dty 
planning  in  this  country  there  is  good  reason  to  hope  that  it  wiO 
be  recognized/^  It  should  also  be  noted  that  temporary  use  is 
nevertheless  use,  and  that  these  uses  are,  in  excess  conckmna* 
tion  for  replotting,  uses  by  the  public  within  the  narrow  defini- 
tion of  that  expression. 

Taking  for  Profit. — It  has  already  been  pointed  oottbtf 
none  of  the  provisions  for  excess  condemnation  in  this  coun- 
try authorize  its  use  for  the  purpose  of  obtaining  finandil 
profit,  altliough  obviously  profit  or  loss  may  be  one  of  the  ^^ 
stilts.  It  is  well  settled  in  this  country  that  a  mtmicipality  can- 
not undertake  an  enterprise  merely  for  the  sake  of  the  restdttng 
profit.  If,  therefore,  the  enterprise  in  question  be  regarded  ai 
the  taking  of  the  additional  land,  and  the  purpose  of  the  taV'Pg 
be  the  profit,  the  enterprise,  so  defined,  is  unwarranted.  Thi» 
is  the  way  in  whicli  the  Massaclmsetts  judges,  in  tlieir  optnkia 
already  cited,  regarded  the  matter.**  But,  it  is  submitted,  dK 
enterprise  is  not  the  taking  of  the  additional  land;  that  is  mcrdy 
a  more  or  less  important  incident  in  the  main  enterprise  of  con- 
structing the  street,  civic  center,  or  other  improvement  Anj 
business  man  would  regard  the  making  of  money  in  connectioQ 
with  a  transaction  in  order  to  pay  for  it  as  a  very  real,  if  inct* 
dental,  part  of  the  enterprise;  like  the  utilization  of  a  waste  or 
by-product  in  manufacturing.  Practically,  however,  the  poiotj 
of  view  of  the  courts  on  this  point  is  unimportant ;  for 
taking  must  be  for  some  purpose  named  in  the  statutes, 
the  existence  of  some  other  reason,  such  as  probable  profit 
however  potent,  is  in  that  case  immaterial. 

Other  Methods  of  Securing  the  Profit  for  the  Publii 
•^Excess  condemnation  is  not  the  only  metliod  of  appropriate 
ing  for  the  public  the  increment  in  value  resulting  from  a  pul 
lie  improvement.     Up  to  the  amount  of  the  cost  of  the  itn« 
provement  this  may  be  done  by  the  levy  of  local  assessments^ 
now  in  common  use  in  this  country  **  and  it  may  be  a< 


•See  in  ihii  cnnn«ction  Windsor  r.  Whitner,  95  Coan.  357  (X9Ml)i 
4ijcu*-'-'t  ..n  (I   36  of  this  work. 

*i  ~  Jiuticea.  204  Mau.  «t  p.  610  (loro). 
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plished  to  any  desired  extent  by  the  imposition  of  an  increment 
tax,  in  use  in  several  foreign  countries  and  often  suggested  for 
use  here.     Of  these  methods  only  excess  condemnation,  how- 
,  controls  the  development  and  use  of  the  neighboring  land, 
r  this  control  the  community  may  also  obtain  not  only  the 
city  planning  advantages  already  referred  to,  but  others  indi- 
rectly of  benefit  to  city  property  and  the  city  treasury.    If,  for 
instance,  the  city  constructs  an  important  public  building  or 
group  of  buildings,  and  selects  a  site  suited  to  the  purpose 
where  land  values  are  low,  (he  value  and  usefulness,  not  only 
of  the  neighboring  land,  but  of  the  principal  improvement,  will 
be  dependent,  to  a  considerable  extent,  upon  the  use  made  of 
this  neighboring  land,  and  the  class  of  purchasers  and  tenants 
secured  for  it.    In  a  new  development,  control  on  a  large  scale 
is  almost  sure,  by  controlling  initial  use,  to  raise  values,  while 
neglect  of  this  precaution  is  equally  likely  permanently  to  de- 
press tliem.     In  such  cases,   therefore,  excess  condemnation 
safeguards  the  usefulness  and  value  of  the  main  improvement. 
Probable  Attitude  of  United  States  Courts. — The  legal 
on  excess  condemnation  in  this  country  have  so  far  all 
iscn  in  state  courts,  on  state  statutes,  passed  under  state 
constitutions  not  amended  to  authorize  excess  condemnation. 
The  'M   of  the   validity   of   these  statutes   and   of   the 

amri  ■  lo  state  constitutions  has  not  yet  arisen  in  the  fed- 

eral courts.  In  all  probability,  however,  a  state  which  has  sus- 
■  "  ■  statute  of  excess  condemnation  in  its  courts  or  amended 
)  litution  to  aiuhorize  it,  has  nothing   to   fear   in   the 

PLJnited  States  Courts,  for  two  reasons: — the  Supreme  Court 
of  the  United  States  has  already  accepted  the  broad  dehsition 
f  a  public  use ;  and  it  has  never  yet  held  a  use  to  be  private 
hich  the  state  legislature  and  constitution,  as  interpreted  by 
e  state  courts,  has  held  to  be  public;  and  its  decisions  show 
t  it  is  very  loath  to  do  so.** 

Zone  Condemnation. — Zone  condemnation  is,  as  has  al- 

y  been  stated,  the  condemnation  of  a  tract  of  land  of  a 

ular  character  for  replanning  in  a  particular  way.    The 

ion  is,  therefore,  one  more  of  city  planning  than  of 
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law.  In  the  sense  in  which  the  expression  is  here  used,  there 
has  been  no  zone  condemnation  in  the  United  States.  Unques- 
tionably, there  arc  districts  in  cities  in  the  United  Stales  where 
zone  condemnation  could  be  most  advantageously  employed* 
and  the  only  question  remaining  for  consideration  is  whether  it 
would  be  constitutional. 

Similarity  of  Drainage  Schemes;  die  Boston  Back  Bay 
Cases. — Unlike  excess  condemnation,  which  is  incidental  to 
another,  main  condemnation,  zcxie  condemnation  is  complete 
and  independent,  and  may  be  defined  as  ordinary  condemnation 
for  a  specific  puq)Ose:  The  difficulty  of  introducing  zone  con- 
demnation in  this  coimtr>'  is  that  of  convincing  the  courts  of 
the  importance  of  the  proper  planning  and  plotting  of  slum 
areas  for  the  promotion  of  the  public  health  and  safety,  and 
of  the  advantage  of  carrying  out  this  planning,  plotting  and 
reconstruction  as  a  single  enterprise.  In  these  days  when  city 
planning  is  so  rapidly  winning  recognition,  this  should  not  be 
difficult.  Statutes  for  the  condemnation,  replanning,  replotting, 
reconstruction  and  resale  of  a  tract  for  a  purpose  recognized 
as  public,  such  as  securing  proper  drainage,  are  not  uncommon, 
and  have  been  sustained  by  our  courts.  Thus  Massachusetts  in 
1867  *•  authorized  the  cit>-  of  Boston,  for  the  purpose  of  rais- 
ing the  level  of  part  of  the  Back  Bay  district  so  that  it  might 
be  properly  drained,  to  condemn  the  absolute  and  entire  title  to 
an  extensive  tract  of  land,  traversed  by  streets,  upon  which 
there  were,  in  some  cases,  buildings  and  other  improvements; 
to  fill  it  in,  and  to  resell  it  for  private  uses.  This  the  city  did 
with  profit  and  success ;  and  the  statute  under  which  it  was  done 
was  held  valid  by  the  Supreme  Court  of  Massachusetts  and  the 
Supreme  Court  of  the  United  States.*^ 

In  sustaining  this  statute,  the  Supreme  Court  of  the  United 
States  said : — 

"In  determining  whether  the  legislature,  in  a  particular  enactment, 
has  passed  the  limits  of  its  constitutional  authority,  every  reasonable 
presumption  must  be  indulged  in  favor  of  the  validity  of  such  cnact- 

^Ch.  308;  similar  statutes  arc  Mass.  Laws  1906,  ch.  117  and  XQIOb 
ch.  606. 

"  Dingley  v.  Boston,  100  Mass.  544  (1868) ;  Sweet  v,  R«dicl«  150  U.  & 

l8o    (r«9s>. 


EXCESS  CONDEMNATION  ETC  IN  THE  U.  S.  t4i 

It  mast  he  regarded  as  valid,  unless  it  can  be  dearly  shown 
iii  coaflia  with  the  constitution.     It  is  a   vsell-settled  rule  of 
eottitftatiooa]  exposition,  that  if  a  statute  may  or  ntay  not  be,  accord- 
to  circarostanccs,  within  the  limits  of  legislative  authority,  the 
Lcnce  of  the  ctrcumstaoces  necessary  to  support  it  must  be  pre- 

'In  Dinglcy  t.  Bostoo,  ...  it  was  objected,  that  as  the  act  [of 
:Tion«d  the  city  to  first  take  the  land  and  thereby  transfer 
lie  fee  withoai  the  consent  of  the  owners,  and  as  the  only 
^>jc<t  of  the  legislature  was  to  abate  a  nuisance,  the  act  should  only 
re  granted  po^cr  to  occupy  the  land  until  its  object  was  effected  by 
tlstng   the   grade,   which   being   done,   the    land   should   have   been 
tored  to  the  owners^  applying  the  benefit   received  therefrom  in 
Fact  to  the  damages.    That  objection  was  fully  met.    Conceding  it  to 
true  that  tlie  raising  of  the  grade  did  not  require  the  occupation  of 
liLDd  for  a  great  length  of  time,  and  that  when  the  work  was  com- 
the  nuisance  was  abated,  and  the  land  in  a  condition  to  be  occu- 
py private  persons,  the  court   said:    'But   its  condition  will  be 
changed ;  ahnost  as  much  as  raising  flats  into  upland.     The 
surface  will  be  deeply  buried  under  the  earth  that  will  have 
brought  upon  it,  and  the  changed  condition  is  to  be  perpetual. 
If  the  old  property  is  restored,  the  new  property  which  has  been 
annexed  to  it  must  go  with  it.    This  would  be  veiy  unjust  to  the  city, 
licli  has  been  comfulled  to  incur  the  great  expense  of  destroying  the 
usance,  unless  tJic  owner  were  required  to  make  a  reasonable  com- 
tn5::'  :h  might  be  far  beyond  the  amount  of  the  damages  to 

rhici  li  be  entitled.    It  would  be  dirticult  to  adjust  the  matter; 

and  tn  cttany  cases  it  might  operate  harshly  upon  the  owner  to  compel 
im  to  take  and  pay  for  the  improvements.    On  the  whole,  therefore, 
te  plan  of  compelling  the  city  to  take  the  land  in  fee  simple,  and  the 
to  part  with  his  whole  title  for  a  just  compensation,   would 
[to  be  the  most  simple  and  equitable  that  could  be  adopted;  unless 
IS  some  objection  on  the  ground  that  a  fee  simple  is  more  sacred 
tail  an  estate  for  life  or  years,  or  than  an  casement  of  greater  or  less 
»Mi.    We  can  see  nn  ground  for  regarding  one  of  these  titles  as 
sacred  than  another,  or  for  regarding  land  as  more  sacred  than 
^f^onat  property.  .  .  .  Tt  must  ...  be  left  to  the  legislature  to  de- 
^vhat  quantity  of  estate  ought  to  be  taken  in  order  to  accomplish 
irpose,  and  do  the  most  complete  justice  to  all  parties.  .  .  .  The 
m  provides  for  the  protection  of  all  private  propert>'.  and 
that  when  the  public  exigencies  require  that  the  property 
hall  be  appropriated  to  public  uses,  he  shal*  receive 
cnsation   therefor.     But   it   leaves   the   legislature. 

V  Hudson.  \6  Gray  (Mass.^  417,  422  (i860);  Fletcher 

r  U,  S),  87,  136  (:8io) ;  Sinking  Fund  Cases,  99  U.  S. 

;i8  (1876). 
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without  any  restriction,  express  or  implied,  to  decide  in  each  case 
it  arises,  what  constitutes  such  exigenc)';  and,  if  the  land  is  to 
taken,  what  estate  in  it  shall  pass.'  '* 

No  more  unqualified  and  complete  recognition  of  both  tl 
principles  and  the  methods  of  zone  condemnation  is  i>ossibl( 
than  that  made  in  these  decisions  of  the  conservative  and  able 
Supreme  Court  of  Massachusetts  and  of  tlie  Supreme  Court  of 
the  United  States. 

Replotting. — Replotting,  or  the  resubdivision  of  building 
land  under  the  police  power,  is  needed  as  much  perhaps  in  this 
country  as  abroad.  In  the  United  States  land  in  the  outskirts 
of  our  cities  is  not.  It  is  true,  divided  minutely  or  into  extremely 
narrow  strips,  as  it  is  in  some  foreign  countries;  but  we  have, 
much  more  commonly  than  they,  the  unscientific  gridiron  sys- 
tem of  street  planning,  often  covering  vast  suburban  areas 
entirely  free  from  improvements.  Even  the  streets,  in  nuny 
cases,  although  on  the  map.  are  not  constructed.  The  great 
difficulty  in  introducing  a  more  sensible  street  plan  in  thos^i 
parts  of  our  cities  is  the  subdivision  of  land  into  private  lot^| 
owned  by  many  different  individuals  and  adapted  to  tlie  pro- 
jected streets.  With  replotting  these  lot  lines  could  be  read-, 
justed  to  new  street  lines  with  no  more  than  a  trifling  inc< 
venience  or  expense.  As  soon  as  we  realize  the  cost,  in 
many  ways,  of  the  gridiron  plan,  we  shall  see  the  a(]vanta| 
of  rcplanning  and  the  difficulty  of  so  doing  without  replottti 
Our  cities,  also,  are  less  substantially  constructed  than  forcij 
cities,  and  more  often  devastated  by  fire,  flood  or  other  dij 
aster,  and,  being  more  carelessly  planned,  are  in  greater  need 
rcplanning;  of  which  replotting  is  a  necessary  part.  Is  the  env" 
plo>inent  of  the  police  power  for  tJiis  purpose,  supplemented 
some  cases  by  the  power  of  local  assessment,  constitulionj 
or  is  replotting  only  possible  imder  eminent  domain,  and  thi 
fore  a  practical  impossibility? 

Replotting  under  govemmeniaJ  supcr\'ision  may  be  justifii 
as  a  necessary  part  of  planning  many  [wrts  of  cwr  cities, 
therefore  as  a  means  of  promoting  the  public  health,  safi 
convenience  and  prosperity.     It  may  also  be  sapportcd,  li 
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etnplo>Tnent  of  the  power  of  eminent  domain,  as  an  aid 
private  uses  ot  property  most  important  to  the  general  well- 
ing, the  test  as  to  whether  eminent  domain  or  the  police  power 
should  be  resorted  to  in  any  given  case,  being  wlit-ther  it  is  rea- 
mable.  It  was  in  applying  this  lest  to  decide  under  which  of 
these  powers  the  Back  Bay  Improvement  should  have  been 
inderiakcn  that  the  Supreme  Court  of  the  United  States 
id:'*" 

"It  is  not  alleged  in  the  pleadings,  nor  was  there  any  evidence 
tending  lo  show,  that  the  cost  of  raising  the  grade  would  have  been 
slight,  compared  with  the  real  value  of  the  property,  that  a  due 
rgard  to  the  constitution  demanded  that  the  owner  should  liave  been 
iven  opportunity  to  raise  the  grade  at  his  own  expense,  and  retain 
the  property  in  its  improved  condition." 

Uses  of  Police  Power  Analogous  to  Replotting. — 
Preund.  in  his  admirable  book  on  the  police  power  ^^'  states 

case  for  the  employment  of  the  police  power  for  a  private 
iterest  that  is  also  public,  forcibly,  but  more  apologetically 
lian,  in  the  light  of  recent  cases,  seems  necessary,  as  follows : — 

While  in  general  a  person  will  not  be  compelled  to  improve  his 
in  a  particular  manner,  the  principle  suffers  some  modification 
rherc  the  improvement   (without   being  strictly  or  directly   public, 
lOugh   perhaps   remotely   and   indirectly  so)    is  common  to  several 
adjoining  estates.    In  one  aspect  the  compulsion  is  exercised  in  favor 
if  other  persons,  and  thus  resembles  the  legislation  allowing  the  con- 
struction of  private   ways,  drains  and   ditches  across   the  lands  of 
lefs.  .  .  .  But  in  the  cases  to  be  now  considered  the  owner  whose 
is  affected  by  the  exercise  of  the  power  shares  in  the  benefit  of 
»e  improvement  to  which  he  is  made  to  contribute,  and  because  he 
ies  50  share  he  may  be  compelled  to  bear  a  part  of  the  cost  of  the 
[oint  enterprise." 

As    other    instances    of    compulsory    joint    improvement 
'reimd  rites'*^  parly  walls  and  divisions  fences. 
Analogies  to  Drainage  and  Irrigation. — A  striking  ex- 
ample of  this  use  of  the  police  power  supplemented  by  the 

Sweet  V.  Rechcl,  159  U.  S.  380  at  393  (1895). 
_tec.  440. 
•  Sen.  443*444- 
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power  of  local  assessment  ^^  is  furnished  by  the  drainage  and 
irrigation  laws  in  this  country,  which,  as  Freund  says :  ** 

"provide  that  where  a  number  of  pieces  of  land  are  so  situated  that 
cither  the  improvement  can  be  undertaken  only  jointly,  or  that  the 
joint  improvement  will  be  more  effective  or  more  economical  than 
individual  works,  a  stated  number  or  proportion,  usually  a  majority 
in  interest  or  area,  of  owners  may  petition  the  proper  authorities  for 
the  creation  of  a  drainage  or  irrigation  district,  which  may  include  the 
lands  of  non-consenting  owners.  After  notice  and  hearing  which  is 
constitutionally  indispensable,  if  a  proper  case  is  made  out,  the  district 
is  made  a  quasi-public  corporation,  commissioners  are  elected  or 
appointed  for  the  management  of  the  work,  and  the  expense  is 
assessed  upon  the  owners  according  to  the  benefit  received  by 
each.  ...  It  is  true  that  ordinarily  an  owner  will  not  be  forced  to 
improve  his  land  merely  to  increase  the  general  prosperity  of  the 
countr>' ;  nor  will  one  party  be  forced  into  a  partnership  with  another, 
because  the  interests  of  both  can  be  better  served  by  joint  than  by 
individual  action.  But  lands  may  be  so  situated  toward  each  other 
as  to  create  a  mutual  dependence  and  a  natural  community.  The 
exercise  of  the  police  power  then  consists  in  applying  to  this  com- 
munity the  same  principle  of  majority  rule  which  is  recognized,  as  a 
matter  of  course,  for  local  purposes  in  larger  neighborhoods  consti- 
tuting political  subdivisions." 

There  are  drainage  laws  similar  in  principle  in  most  if  not 
al!  the  civilized  countries  of  the  world. 

The  drainage  of  a  tract  of  low  lying  land  belonging  to  a 
number  of  owners,  in  order  to  make  it  useful  or  increase  its  use- 
fulness, resembles,  in  every  essential  feature,  the  replotting  of 
a  similarly  owned  tract  which  is  unavailable  because  of  faulty 
subdivision. 

The  doctrine  stated  by  Freund  now  has  the  endorsement 
of  the  Supreme  Court  of  the  United  States.  In  Fallbrodc 
Irrigation  District  v.  Bradley**  that  court  in  1896,  said  with 
regard  to  the  irrigation  of  private  land  in  California: — 

"The  case  does  not  essentially  differ  from  that  of  Hagar  v.  Rt~ 
clamation  District,  ill  U.  S.  701,  where  this  court  held  that  the  power 
of  the  legislature  of  California  to  prescribe  a  system  for  reclaiming 

"Local  assessment  is  insufficient,  because  a  measure  of  control  over 
the  land  must  be  exercised. 
"Sec.  441. 
••164  U,  S.  113  (i8s>6). 
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»-tt  '     lis  was  not  inconsistent  with  any  provision  of  the  Federal 

C'  .1.     Ttie  power  docs  not  rest  simply  upon  the  ground  that 

iKe  rccJitnation  must  be  necessary  for  the  public  health.  That  indeed 
is  one  ground  for  interposition  by  the  State,  but  not  tht  only  one. 
St&ttstcs  authorizing  drainage  of  swamp  lands  have  frequently  been 
upheld  independently  of  any  effect  upon  the  public  health,  as  reason- 
able recitations  for  the  general  advantage  of  tliosc  who  are  treated 
for  thi'  '  -  'e  as  owners  of  a  common  property.  Head  v.  Amos- 
kfg  .*  .\r\fX(j  Co,,  113  U.  S.  9.  22;  Wurts  r.  Hoagland,  114 

U.  S.  606,  61J  ;  Coolcy  on  Taxation,  617  {2d  ed.).  If  it  be  essential 
or  material  for  the  prosperity  of  the  community,  and  if  the  improve- 
ment be  one  in  which  all  the  landowners  have  to  a  certain  extent  a 
common  interest,  and  the  improvement  cannot  be  accomplished  with- 
Ottt  the  concurrence  of  all  or  nearly  all  of  such  owners  by  reason  of 
the  peculiar  natural  condition  of  the  tract  sought  to  be  reclaimed,  then 
such  reclamation  may  be  made  and  the  land  rendered  useful  to  all 
atui  at  their  joint  expense.  In  such  case  the  absolute  right  of  each 
tndmdua)  owner  of  land  must  yield  to  a  certain  extent  or  be  modified 
b-'  ig  rights  on  the  part  of  other  owners  for  what  is 

dc  lie  whole  to  be  for  the  public  benefit. 

"irrigation  i&  not  so  different  from  the  reclamation  of  swamps  as 
10  rc<iuire   rb«-  application  of  other   and  dift"erent  principles  to  the 


In  191 5>  the  Supreme  Court  of  the  United  States  reaffinned 
the  opinion  it  gave  in  the  P'allbrook  case,  and  in  so  doing 
said :— '^^ 

**In  Drainage  District  No.  1  v.  Richardson  County.  86  Nebraska 
355  ...  the  Supreme  Court  of  Nebraska  said  upon  this  point:  'That 
qocttion  was  decided  by  this  Court  in  the  case  of  Neal  v.  Vansickle, 
72  Nebraska,  J05.  It  was  there  said  .  .  .  "In  our  opinion,  it  is  too 
late  in  ihc  day  to  contend  that  irrigation  of  arid  lands,  the  straighten- 
ing- .^nd  improvement  of  water  courses,  the  building  of  levees  and 
i-i  s'  of  swamp  and  overflowed  lands  for  the  improvement  of 

tlv  and  comfort  of  the  community,  and  the   reclamation  of 

was^tc  places  and  the  promotion  of  agriculture,  are  not  all  and  every 
«1  them  subjects  of  general  and  public  concern,  The  promotion 
and  regulation  of  which  are  among  the  most  important  of  govern- 
tacntsi  powers,  duties  and  functions."  .  .  .  We  see  no  reason  at  this 
time  to  depart  from  that  opinion,  and  therefore  this  contention  must 
be  •   d  forcclo?icd  so  far  as  this  court  is  concerned.'  .  .  , 

-id  no  ground  for  a  contrary  view  as  to  the  nature  of  the 
aitthonzed  enterprise.  ...  It  has  been  held  that  it  is  not  necessary 

•OTv'ein  V.  Learner,  a39  U.   S.  244   (1915). 
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that  the  state  power  should  rest  simply  upon  the  ground  that  thr 
undertaking  is  needed  for  the  public  health;  there  arc  manifesOy  other 
considerations  of  public  advantage  in  providing  a  genera)  plan  of 
reclamation  by  which  wet  lands  throughout  the  State  may  be  opened 
to  profitable  use.  {fallbrook  Irrigation  District  r.  Bradley,  164  U.  S. 
1x2.  163.)" 

Atialogies  to  Compulsory  Joint  Improvements, — Lewis 

on  Eminent  Domain  ^'*  cites  the  decisions  rendered  and  the 
various  statutory  and  constitutional  provisions  passed  on  the 
subject  of  compulsory  joint  improvements  up  to  the  date  of 
the  publication  of  his  book,  as  based  on  eminent  domain. 
Nichols,  however,  in  the  recent  edition  of  his  work  on  eminent 
domain,  issued  in  1917,  adopts  the  view  here  maintained.  He 
says : — 

"Sec.  105.  Legislation  Aimed  to  Prevent  the  Tieing  up  of  Pro- 
ductile  properly,  .  ,  .  There  is  one  example  of  this  branch  of  the 
police  power  which  strongly  resembles  an  exercise  of  the  power  of 
eminent  domain,  although  it  is  held  by  the  courts  that  it  does  not 
involve  a  taking  of  property,  or  require  the  public  use  for  its  justifi- 
cation. When  properly  in  which  several  persons  have  a  cofittnon 
interest  cannot  be  fully  and  beneficially  enjoyed  in  its  existing  con- 
dition and  the  parties  interested  therein  cannot  agree  upon  a  ftcheme 
for  the  more  advantageous  use  of  the  property,  the  law  often  pro- 
vides a  way  in  which  ihcy  may  compel  one  another  to  submit  to  meas- 
ures necessary  to  secure  its  beneficial  enjoyment,  m;ilcing  just  com- 
pensation to  any  of  the  proprietors  whose  control  of  the  property  or 
interest  therein  has  been  modified  by  the  new  arrangcmctii,  wltich 
compensation  tliose  of  the  proprietors  who  arc  benefitted  arc  obliged 
to  pay  Familiar  examples  of  this  class  of  legislation  are  tJie  sututes 
providing  for  the  repair  of  houses,  milts  and  wharve<i  owned  by 
several  parties,  the  cmplovmcnt  of  shipi  held  on  shares,  the  partition 
of  land  held  in  comtnon.  tlie  construction  and  maintenance  of  party 
walls,  the  government  of  the  proprietors  of  private  ways  and  bridges 
and  common  fields  and  the  drainage  of  swamps  and  meadows. 

"The  exercise  of  this  power  in  most  insunces  is  upon  profkerty 
held  in  conm>on,  but  the  principle  is  the  >>amr  if  applied  to  a  tract 
of  I.-it"      '         1  by  comnnm  necessities  and  "  led 

into  \  '•!  by   tndtvl<!uHl   ownrrft  in  ;4Cl 

of  such  land  i-  1  ft 

ind  a  general      .  jut 

tite  harmonious  co-operation  of  all  ttic  owners,  tJte  couunou  necessity 


4 


"Third  edition,  1909.  Sec  afi^  and  ff. 
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H  met  and  the  cnnimon  interest  secured  by  the  intervention  of  th» 
stale,  and  the  individual  rights  of  each  owner  are  subjected  to  such 
modi6cations  as  seem  most  adapted  to  secure  the  best  advantage  of 
all.  Those  who  arc  damaged  arc  compensated  by  those  who  are 
bcnebtted.  Land  is  actually  taken  and  pecuniar)'  impositions  are 
levied  although  the  use  is  not  public,  but  neither  the  power  of  emi- 
nent domain  nor  the  power  of  taxation  is  exercised.  No  land  outside 
the  tract  affected  by  the  common  interest  is  taken  or  assessed,  and 
it  is  settled  that  the  compulsory  improvement  of  the  tract  in  the  man- 
ner described  is  a  valid  exercise  of  the  police  power."  ** 

The  more  or  less  technical  arguments  for  and  against 
the  constitutionality  of  excess  condemnation,  zone  condemna- 
tion and  replotting  have  been  considered  at  some  length:  and 
properly,  too»  for  the  people  of  the  United  States  is  a  legalistic 
people,  and  these  are  the  terms  in  which  it  thinks.  The  funda- 
mental question,  however,  is  the  need  of  these  powers  in  this 
counif)'.  In  the  decision  foreign  usage  and  experience,  invalu- 
able as  they  may  be,  are  not  conclusive.  The  question  is  one 
of  the  necessity  and  effectiveness  of  these  remedies  for  us,  and 
it  is  the  people  of  this  country  who  must  decide  it.  In  condem- 
nation prcKTeedings  public  use  is  only  a  more  technical  name  for 
public  benetit;  and  in  a  democracy  public  policy  is  determined 
by  public  opinion  which  the  courts  sooner  or  later  ratify  and 
announce:  for,  as  the  Supreme  Court  of  the  United  States,  in  a 
passage  widely  quoted  with  approval,  says  of  the  police  power 
— and  it  is  equally  true  of  the  power  of  eminent  domain — it 


"See  in  this  connection  also  Ruling  Case  Law,  Vol.  lo  Eminent 
Domain,  sees.  4,  47-53- 

In  tlic  ca»c  tj{  O'Ni'ill  v.  Learner.  230  V.  S.  244  (igij).  it  should  be 
noticed  that  revolt  was  had  to  the  power  nf  eminent  dnmain  liecausc  the 
Iamb  lo  tje  cotidemtied  "did  noi  receive  the  flood  watt-rs  of  the  creek 
1ml  were  aituati*d  ,  outside  the  drainage  ilislrict."  and  thus  were  nt»t 
affected  Ijy  ihc  common  interests  and  necessities,  but  condemned  for  the 
lirnefii  of  tiie  tracts  which  were  »»■»  affected  in  cnrnmon.  In  the  case  of 
Houck  V.   Little  Nivcr  Drainage   District.  2jg  U.  S.  J54  Oqis).  the  court 

»t.^*  ^  .1.-.   .;..    1 f,.,^  ^Y^^  imprnvcinent  were  luc-il  assessments.     This 

i«  f   (act   thai   the   improvement    was  carried  on   l>y  a 

<[i  i'>n.    on    a    large    scale :    and    would    not    necessarily 

Im-  If.  hDwever.  the  same  results  arc  ohtained  in  this 

ri  nielhod*  as   uliroad  or  those  which  are  equally  ad- 

\..  —and   \\\\s  the  decisions  would   seem  tci  allow — the  names  of 

\\.  under   which,    in   the  opinion   of   the   courts,   this  is  accom- 

ptiAbrdl^   will,  except  to  legal  theorists.  \x  immaterial. 


r46 


THE  LAW  OF  CITY  PLANNING  AND  ZONING 


"extends  to  all  the  great  public  needs — It  may  be  put  forth  in  aid  o( 
what  is  sanctioned  by  usage,  or  held  by  the  prevailit^  morality  or 
strong  and  preponderant  opinion  to  be  greatly  and  immediately  nec- 
essary to  the  public  welfare."* 


Powert  of 
the  Icfll*- 
Uture  reU- 
tlv«  to  the 
taking  of 
land,  etc., 
for  wltlen< 
Ini  or  relf^ 
cattng  high- 
way*, etc. 


Acqutii- 
lion  of 
lands  by 
the  »uie. 


NoteB 

No.  /.    Massachusetts,  Amendment  to  CoNSTrnrnow  • 
Article  XXXIX 

Article  ten  of  part  one  of  the  Constitution  is  hereby  amended  by 
adding  to  it  the  following  words: — 

The  legislature  may  by  special  acts  for  the  purpose  of  laying  out, 
widening  or  relocating  highways  or  streets,  authorize  the  taking  in 
fee  by  the  commonwealth,  or  by  a  county,  city  or  town,  of  more  land 
and  property  than  are  needed  for  the  actual  construction  of  such  high- 
way or  street :  Provided,  however,  that  the  land  and  property  author- 
ized to  be  taken  are  specified  in  the  act  and  are  no  more  in  extent 
than  would  be  sufficient  for  suitable  building  lots  on  both  sides  of 
such  highway  or  street,  and  after  so  much  of  the  land  or  property 
has  been  appropriated  for  such  highway  or  street  as  is  needed  there- 
for, nuiy  authorize  the  sale  of  the  remainder  for  value  with  or  with- 
out suitable  restrictions. 

No.  2,    Ohio,  Amendment  to  Constitution" 

Art.  XVIII.  Sec.  lo.  A  municipality  appropriating  or  otherwise 
acquiring  property  for  public  use  may  in  furtherance  of  such  public 
use  appropriate  or  acquire  an  excess  over  that  actually  to  be  occupied 
by  the  improvomcnt.  and  may  sell  such  excess  with  such  restrictions  as 
shall  be  appropriate  to  preserve  the  improvement  made.  Bonds  may 
be  issued  to  supply  the  funds  in  whole  or  in  part  to  pay  for  the  excess 
property  so  appropriated  or  otherwise  acquired,  but  said  bonds  shall 
be  a  lien  only  against  the  property  so  acquired  for  the  improvement 
and  oxccs<i.  and  they  shall  not  be  a  liability  of  the  municipality  nor 
be  included  in  any  limitation  of  the  bonded  indebtedness  of  such 
municipality  prescribed  by  law. 

So.  _?.    Wisconsin.  Amendment  to  Constitution" 

Art.  XI.  Sec.  3a.  The  State  or  any  of  its  cities  may  acquire  by 
gift,  purchase,  or  condemnation  lands  for  establishing,  layii^  out, 
widening,  enlarging,  extending,  and  maintaining  memorial  grounds. 


■Noble  State  Bank  v 
■Adopted  IQM. 
"Adopted  iQii 
■Adopted  x^ix 


Haskell,  219  V.  S.  104  at  111  (1911). 
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Excess 

condcmna- 
tioa. 


Streets.  —  '  -  parkways,  boulevards,  parks,  playgrounds,  sites  for 
p«aUk  1  .  and  reservations  in  and  about  and  along  and  leading- 

to  any  or  all  oi  the  same;  and  after  the  establishment,  layout,'  and 
completion  of  such  improvements,  may  convey  any  sucii  real  estate 
ihus  acquired  and  not  necessary  for  such  improvements,  with  rc^crva- 
liuns  concerning  the  future  use, and  occupation  of  such  real  estate, 
so  as  to  protect  such  public  works  and  improvements,  and  their  cnvi- 
ttms,  and  to  preserve  the  view,  appearance,  light,  air,  and  usefulness 
of  stjch  public  works. 

No.  4.    New  York,  Amendment  to  Constitution" 

AUT-  1,  Sec.  7.  The  legislature  may  authorize  cities  to  take  more 
tand  and  property  than  is  needed  for  actual  construction  in  llic  laying 
Out«  widening,  extending  or  re-locating  parks,  public  places,  highways 
or  streets;  provided,  however,  that  the  additional  land  and  property 
so  authorized  to  be  taken  shall  be  no  more  than  sufficient  to  form 
suitable  building  sites  abutting  on  such  park,  public  place,  highway 
or  street  After  so  much  of  the  land  and  property  has  been  appro- 
priated for  such  park,  public  place,  highway  or  street  as  is  needed 
therefor,  the  remainder  may  be  sold  or  leased. 

l/c.  5.    Rhode  Ist*and,  Amendment  to  Constitution* 

A»T.  XVII,  Sec.  I.  The  general  assembly  may  authorize  the 
acquiring  or  taking  in  fee  by  the  stale,  or  by  any  cities  or  towns,  of 
more  land  and  property  tlian  is  needed  for  actual  construction  in  the 
establishing,  laying  out,  widening,  extending  or  relocating  of  public 
highways,  streets,  places,  parks  and  parkways:  Provided,  howcz^er, 
th4M  the  additional  land  and  property  so  authorized  to  be  acquired  or 
taken  shall  be  no  more  in  extent  than  would  be  sufficient  to  form 
suitable  building  sites  abutting  on  such  public  highway,  street,  place, 
park  or  parkways.  After  so  much  of  the  land  and  property  has  been 
appropriated  for  such  public  highway,  street,  place,  park  or  parkway 
lu  is  needed  therefor,  the  remainder  may  be  held  and  improved  for 
»«y  public  purpose  or  purposes,  or  may  be  sold  or  leased  for  value 
with  or  without  suitable  restrictions,  and  in  case  of  any  such  sale  or 
lease  the  person  or  persons  from  whom  such  remainder  was  taken 
shall  have  the  first  right  to  purchase  or  lease  the  same  upon  such 
lenns  as  the  state  or  city  or  town  is  willing  to  sell  or  lease  the  same. 

No.  6,    New  Jersey  Statxtte,  1870 

Chapter  CXVII.    A  Further  Supplement  to  the  act  entitled  "An   Prtambla. 
Act  to   Revise   and   Amend   the   Charter  of   the   City  of   Newark/' 
approved  March  eleventh,  eighteen  hundred  and  fifty-seven. 

•Adopted  1913. 
"Adopted  1916. 
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Whereas,  a  certain  portion  of  the  City  of  Newark,  fonneify 
belonging  to  the  Township  of  Clinton,  and  known  as  "Clinton  Hill," 
has  been  heretofore  laid  out  with  narrow,  short  and  irregular  streeti 
and  passageways,  by  private  owners  of  property  without  any  mnnici- 
pat  authority,  and  without  reference  to  adjoining  property,  or  to 
connecting  streets,  or  to  the  public^  interest  or  convenience,  which 
streets  have  been  to  some  extent  built  upon,  and  thus  the  danger  from 
fire  by  reason  of  their  narrowness  has  been  greatly  increased;  and 
whereas,  it  is  very  desirable  to  continue  the  policy  which  has  been 
pursued  for  many  years  by  the  city  authorities,  of  laying  out  streets 
and  avenues  upon  a  general  plan,  which  shall  secure,  as  far  as  pos- 
sible, uniformity,  proper  width,  good  ventilation,  and  reasonable 
security  against  fire;  and  whereas  the  commissioners  appointed  by 
the  common  council  for  that  purpose,  now  engaged  in  the  examina- 
tion of  the  streets  in  the  section  of  the  city  above  described,  find  it 
impracticable  under  existing  laws  to  remedy  the  difficulties,  or  to 
secure  the  desirable  results  above  mentioned;  therefore 
Conmit-  X-    Be  It  Rnacteo  by  the  Senate  and  General  Assembly  of  tk€ 

tutWtcrd    •S"'<''<*  (*f  ^^^'  Jersey,  That  the  commissioners  appointed  by  the  com- 
to  purchMe  mon  council  of  the  city  of  Newark,  pursuant  to  an  act  of  the  le^sla- 
■crSed^*^    ture  of  this  State,  approved  April  first,  eighteen  hundred  and  sixty- 
bnd>.He.     nine,  and  entitled  *'A  supplement  to  the  act  authorizing  the  ^p<ni^- 
ment  of  commissioners  to  lay  out  streets,  avenues  and  squares  in  die 
city  of  Newark.**  approved  March  twentieth,  eighteen  hundred  and 
fifty-seven,  are  hereby  appointed  commissioners  with  full  power  and 
authority  to  purchase  at  their  discretion,  all  or  any  part  of  the  lands, 
real  estate,  buildings  and  improvements  within  the  limits  described 
as  follows,  to  wit: 

[Here  follows  a  description  of  the  tract] 
and  to  make  such  compensation  therefor  to  the  owner  or  owners 
thereof,  as  they  may  deem  reasonable,  and  to  receive  from  the  sud 
owner  or  owners  conveyances  of  the  same  to  the  city  of  Newark;  in 
case  no  agreement  for  such  piirchase  can  be  made  with  said  owners, 
the  said  commissioners  shall  thereupon  proceed  to*  (take  said  tract 
by  eminent  domain  >. 

*2,    Authority  to  issue  bonds  for  payment  of  land,  etc 
♦3.    Commissioners  may  vacate  and  lay  out  streets  and  highwaySL 
*4.    Commissioners  shall  lay  out  the  lands  in  lots  and  sell  the 
same. 

*5,     If  proceeds  are  insufiicient  the  deficit  to  be  assessed  on  adja- 
cent land. 

*6t    Surplus  to  be  distributed  to  owners  of  the  lands. 

•7.    Commissioners  shall  take  oath,  etc. 

il    Ami  he  it  .'•i.7.-frrf.  That  this  act  shall  take  effect  ii 


*  Summarired. 
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No.  /.    Ohio  Statute,  1904** 

Sbc,  3677.    Municipal  corporations  shall  have  special  power  to  Appr«rl»- 
appropriate.  enter  upon  and  hold,  real  estate  within  their  corporate   property. 
Units.     Such  power  shall  be  exercised  for  the  purposes,  and  in  the 
Banner  provided  in  this  chapter. 

12,  For  establishing  esplanades,  boulevards,  parkways,  park 
grounds,  and  public  reservations  in.  around  and  leading  to  public 
buildings  and  for  the  purpose  of  reselling  such  land  with  reservations 
in  ilic  deeds  of  such  resale  as  to  the  future  use  of  such  lands,  so  as 
to  protect  public  buildings  and  their  environs,  and  to  preserve  the 
Wew»  appearance,  light,  air  and  usefulness  of  public  grounds  occu- 
pied by  public  buildings  and  esplanades  and  parkways  leading  thereto. 


No.  8.    Oregon  Statute,  19 13" 

Sec.  3837.  Power  granted  certain  cities  to  appropriate  land  for 
parks,  playgrounds,  etc.  That  it  shall  be  lawful  and  the  right  is 
herrby  conferred  upon  any  incorporated  city  of  this  stale  having  ten 
thousand  inhabitants  or  more  to  purchase,  acquire,  take,  use,  enter 
upon  and  appropriate  land  and  property  for  the  purpose  of  public 
faquarcs,  parks,  playgrounds,  comfort  stations,  or  enlarging  any  pub- 
lic s<iiiarc,  park,  playground  or  comfort  station  within  the  corporate 
limits  of  any  such  city  whenever  the  municipal  authorities  thereof 
ih&ll  by  ordinance  determine  thereon. 

See,  3838,  Appropriation  of  land  by  certain  cities  in  excess  of 
what  may  be  needed  for  public  sijuares,  etc.  It  shall  be  lawful  for, 
and  the  right  is  hereby  conferred  upon  any  incorporated  city  of  this 
Stale  having  10,000  or  more  inhabitants  to  purchase,  acquire,  take, 
enter  upon  and  appropriate  land  and  property  in  excess  of  what 
ky  be  needed  for  any  such  public  squares,  parks,  or  playgrounds; 
provided,  however,  that  in  the  ordinance  providing  therefor  the 
municipal  .luthoritics  thereof  shall  specify  and  describe  the  land 
authoriicd  to  be  taken,  purchased,  acquired,  used  and  appropriated, 
which  land  shall  not  embrace  more  than  200  feet  beyond  the  l)oun- 
cLary  line  of  the  property  to  be  used  for  such  public  squares,  parks, 
or  playgrounds,  in  order  to  protect  the  same  by  the  rc-sale  of  such 
neighboring  property  with  restrictions  whenever  the  councils  thereof 
*h^*'  finance  determine  thereon;  provided,  further,  that  in  the 

sai  jce  the  "councils  thereof  shall  declare  that  the  control  of 

such  iKfigliboring  property  within  200  feet  of  the  boundary  lines  of 

1:1  amendment  to  the  Municipal  Code  of   igoJ,  made  by  97 
, ,  now  Ohio  Gmtral  Code,   lyio.  sec.  3677,  par.  la. 
•Ui,  J69,  Jecs.  1-4;  now  Law*  1920^  »cc$.  3837-3840. 
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such  public  squares,  parks,  or  playgrounds,  is  reasonably  necessary, 
in  order  to  protect  such  public  squares,  parks  or  playgrounds,  their 
environs,  the  preservation  of  the  view,  appearance,  light,  air,  health 
or  usefulness  thereof. 

Sec.  3839.  Sale  of  land  appropriated  in  excess  of  ti^tat  needed 
may  be  resold,  lliat  after  so  much  of  said  land  and  property  re- 
ferred to  in  Section  3838  has  been  appropriated,  as  is  needed,  for 
public  squares,  parks  or  playgrounds  aforesaid,  the  municipal 
authorities  of  such  city  may  by  ordinance  authorize  the  sale  of  the 
remainder  of  such  land  or  property  and  impose  such  restrictions  in 
any  deed  or  deeds  of  resale  as  may  be  deemed  necessary  or  proper; 
provided,  however,  that  such  ordinance  shall  specify  correctly  and 
describe  the  land  or  property  to  be  sold,  and  the  restrictions  in  regard 
to  the  use  thereof  as  will  fully  insure  the  protection  of  such  public 
squares,  parks  or  playgrounds,  their  environs,  the  preservation  of 
the  view,  appearance,  light,  air,  health  or  usefulness  thereof,  when- 
ever the  councils  thereof  shall  by  ordinance  determine  thereon  and 
which  are  to  be  imposed  and  inserted  in  such  deed  or  deeds  of  resale. 

Sec.  3840.  Such  appropriations  declared  public  use.  That  the 
taking,  using,  acquiring  and  appropriating  of  private  property  for 
any  of  the  purposes  herein  specified,  is  hereby  declared  to  be  tsiking, 
using  and  appropriating  such  private  property  for  public  use;  pro- 
vided, however,  that  the  proceeds  arising  from  the  resale  of  any 
neighboring  property  taken  in  excess  of  what  may  be  necessary  for 
the  actual  construction,  opening,  widening,  extending  and  laying  out 
of  any  such  public  square,  park  or  playground,  as  in  this  act  pro- 
vided, shall  be  deposited  in  the  treasury  of  said  city  and  be  used  in 
the  payment  of  the  interest  and  as  a  sinking  fund  to  retire  any  bond 
issues  herein  authorized.  Any  surplus  arising  from  such  transaction 
shall  be  turned  over  to  and  for  the  use  of  the  park  department  of 
such  city. 

No.  9.    Virginia  Statutes,  i9o6-i9i6*" 

Sec.  3065.  To  empower  cities  and  towns  to  acquire  property 
adjoining  parks,  monumcptts,  etc.,  and  to  dispose  of  same.  Any  ci^ 
or  town  of  this  Commonwealth  may  acquire  by  purchase,  gift,  or 
condcnmation,  property  adjoining  its  parks,  or  plats  on  which  its 
monuments  are  located,  or  other  property  used  for  public  purposes, 
or  in  the  vicinity  of  such  parks,  plats,  or  property,  which  is  used  and 
maintained  in  such  a  manner  as  to  impair  the  beauty,  usefulness  or 
efficiency  of  such  parks,  plats,  or  public  property, ,  and  may  likewise 
acquire  property  adjacent  to  any  street,  the  topography  of  which, 
from  its  proximity  thereto,  impairs  the  convenient  use  of  such  street, 
or   renders   impracticable,   without   extraordinary   expense,   the   im- 

•Now  Code  of  191ft  sec  3065. 
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prov«xncnt  of  the  safxie.  and  the  dty  or  town  so  acquiring  any  such 
property  may  su^^quently  dispose  of  the  property  so  aajuired,  niak- 
tDg  limitations  as  to  the  use  thereof,  which  will  protect  the  beauty, 
osefulness.  efficiency  or  convenience  of  such  parks,  plats  or  property. 
And  any  city  or  town  in  this  commonwealth  proposing  to  open  or 
iridcn  a  street  by  taking  any  part  of  a  block  or  square  in  such  a  man- 
ner trial  the  value  o(  the  property  abutting  the  proposed  Street,  would 
be  injuriously  aft'ecttd  unless  the  property  on  such  block  or  square  is 
rv-ptattrd  and  the  property  line  re-adjusted,  then  and  in  thai  event 
the  dty  or  town  at  the  same  time  it  acquires  the  land  for  said  street 
may,  in  iU  discretion  also  acquire  by  purchase,  gift,  cutidcrnnation  or 
otherwise,  all  or  any  part  of  the  property  on  such  sijuarcs  or  blocks 
and  may  subsequently  replat  and  dispose  of  tlie  property  so  acquired, 
in  whole  or  in  parts,  making  such  limitations  as  to  the  uses  thereof 
as  it  may  sec  fit. 


ATfl,    /o.    Massachusetts    Act.    Passrd    Uwder    Constitutional 
Amendment  OP  igii" 

Sec.  I.  The  city  of  Worcester  is  hereby  authorized  to  take  in 
fee  for  the  purpose  of  widening  Belmont  street,  so-called,  in  that  city, 
the  whole  or  parts  of  a  strip  of  land,  not  exceeding  one  hundred  and 
sixty  feet  in  depth,  from  the  southerly  side  of  Belmont  street  between 
the  point  of  tnlcrsection  of  the  easterly  line  of  Warden  street  with 
the  southerly  line  of  Belmont  street  easterly  to  the  point  of  intersec- 
tion of  the  westerly  line  of  Lake  avenue  with  the  southerly  line  of 
Belmont  street. 

Sec  2.  After  so  much  of  the  land  or  property  as  is  taken  by  the 
dty  for  Ihc  purpose  of  widening  Belmont  street  on  the  southerly  side 
thereof,  in  accordance  with  the  provisions  of  section  one.  has  been 
apprct>nated  for  such  street  as  is  needed  therefor,  the  city  may  sell 
the  remainder  for  value,  with  or  witho\it  suitable  restrictions. 

SeC-  3.     This  act  shall  take  effect  upon  its  passage. 


The  city  of 
Worccrter 
may  take 
iHnd  tor 
wM^ning 
Belinoni 


I 


of  land 
may  be 
■old. 


N^t*  IT,    New  York  Act,  Passed  Under  Constitutional  Amend- 
ment Adopted   1913 
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Authority  of  city  to  acquire  land  for  streets,  parks,  etc,  defini- 
tic'-  -r  to  condemn  excess  lands. 

•a"    When  used  in  this  section  or  section  nine  hundred 
and  »evcniy-b  of  the  Greater  New  York  charter,  unless  otherwise 

a,  and  970-b.  were  added  by  1916,  ch,   I12;  reenacting  sub- 
sunCEiUiy   vji^  cli.  393.  inadvertently  repeated  by  1915,  ch.  606. 
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expressed  sUted.  or  unless  the  context  or  subject-matter  otiierwise 
requires,  the  word  "improvement"  shall  be  construed  as  synonymous 
with   the   phrase   "laying   out,   widening,   extending   or   relocating   a 
park,  public  place,  highway  or  street,"  or  with  the  phrase  "acqui^i 
tion  of  title  to  real  property  required  for  laying  out,  widening,  cxtcn 
ing  or  relocating  a  park,  public  place,  highway  or  street."    Tljc  lena 
"excess  lands."  or  the  term  "additional  lands/'  or  the  term  "addi 
tional  real  property"  shall  each  be  construed  as  synonynxius  with  the 
phrase  "real  property  in  addition  (or  additional)  to  the  real  propertjf| 
needed  (or  required)  for  laying  out,  widening,  extending  or  relocat 
ing  a  park,  public  place,  highway  or  street."     *'Thc  board"  shall 
construed  as  synonymous  with  the  "board  of  estimate  and  apportion- 
ment."    The  city  of  New  York  in  acquiring  real  property  for 
improvement  may  acquire  more  real  property  than  is  needed  for  th 
actual  construction  of  the  improvement.    The  board  of  estimate  a 
apportionment  may  authorize  the  city  of  New  York  to  acquire  add 
tional  real  property  in  connection  with  any  improvement,  and  dire 
that  the  same  be  acquired  with  the  real  property  to  be  acquired  f 
the  improvement;  provided  that  such  additional  real   property  sh 
be  not  more  tlian  sufficient  to  form  suitable  building  sites  abutting  o 
the  improvement.    The  title  which  the  city  of  New  York  shall  acq-air 
to  additional  real  properly  shall  in  every  case  be  the  fee  simple  absi 
lute.     Additional  real  property  shall  be  acquired  by  the  city  in  con' 
nection  with  a  street  improvement  only  when  the  title  acquired  foi 
the  improvement  shall  be  in  fee.     The  acquisition  of  title  tu  addi 
tional   real   property   in   connection   with   an   improvement   shall 
authorized  by  the  board  in  the  same  manner  and  at  the  same  llmi 
the  acquisition  of  title  to  the  real  property  required  for  the  improve 
ment  is  authorized.    When  the  board  shall  have  authorized  the  acqui 
sition  of  title  to  additional  real  property  in  connection  with  an  im 
provcmcnt.  title  to  such  additional  real  properly  shall  be  acquired  b 
the  city  in  the  mnnncr  and  according  to  the  procedure    (except   i 
such   respects  as  herein  set  forth)   provided   for   tlie   acquisition  of 
title  to  the   real  property  required  for  the  improvement  and  in  the 
same  proceeding  in  which  title  to  the  real  property  required  for  th 
improvement  shall  be  acquired.    When  the  board  shall  authorize 
acquisition  of  additional   real  properly  in  connection  with  any 
provcmcnt,  it  sh.iU  cause  to  be  prepare*!  and  shall  adiTpt  a  map  shovr 
in?  the  rc.'il  i>ro^?frty  tn  be  acquired   for  the  improvemrni   i»nd  s 

n  with  the  real  pr 
ch  nnp,  whrn  np 
tayor»  shall  be  crT 
the  appticatirm  1^  ^  .  .^.    :■.    ^-. . 

in  the  office  in  which  i  rral  property  ar. 

law  lo  be  recorded  in  ■  '  '  '    "'      ■     '  " 

put  tlicrcof  shown  on  <f 


•TO    ■' 
li. 

he 
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of  the  corporation  counsel ;  one  copy  thereof  in  the  office  of 
\t  president  of  each  borough  in  which  the  real  property  or  any  part 
►f  shown  on  such  map  is  situated,  and  one  copy  thereof  in  the 
of  the  board.    VVht-n  the  board  shall  have  authorized  the  acqui- 
Eon  of  additional   real   property  in  connection  with   any  improve- 
*nt,  such  additional  real  propertj'  shall  be  separately  described  in 
\e  notice  of  application  to  condemn  by  the  supreme  court  without 
jur>'  or  in  the  notice  of  application  tor  the  appointment  of  com- 
issioners  of  estimate,  as  the  case  may  be.  and  in  the  petition  pre- 
rntcd  on  any  such  application,  and  separately  shown  on  the  rule  map 
ttached  to  the  petition  and  on  the  damage  map  in  the  proceeding, 
id  said  notice  and  petition  shall  state  what  part  of  the  real  property 
to  he   condemned  is  required   for  the  improvement,  and  what  part 
icrcof  is  to  be  acquired  as  additional   real  property.     The  acquisi- 
lon  of  such  additional  real  property,  when  authorized  by  the  hoard, 
tTI   be  deemed  to  be   for  a   public  purpose.     In  a  proceeding   in 
rhich   additional  real  property  shall  be  acquired,  the  board,  by  a 
tree-fourths  vote,  may  direct  that  on  the  date  of  the  entry  of  the 
ler  granting  the  application  to  condemn  by  the  supreme  court  with- 
A  jory,  or  on  the  date  of  the  filing  of  the  oaths  of  the  commis- 
kiiers  appointed  by  the  court,  as  the  case  may  be,  or  on  a  date  after 
[her,  specified  in  the  resolution  of  the  board,  the  title  to  the  whole 
less  than  the  whole  of  such  additional  real  property  to  be 
d  in  the  proceeding  shall  vest  in  the  city  of  New  York,  pro- 
vided that  such  resolution  shall  also  direct  the  vesting  in  said  city 
lultaneously  of  the  title  to  all  of  the  real  property  being  acquired 
the  proceeding  for  the  improvement;  except  that  in  a  proceeding 
'olTing  the  acquisition  of  title  to  additional  real  property  in  con- 
:ctiofi  with  the  acquisition  of  title  to  real  property  required  for  a 
reet.  highway  or  public  place,  the  board  shall  not  be  required  to 
»t.  at  one  time,  the  title  to  all  the  additional  real  property  to  be 
inired,  provided,  however,  that  in  vesting  title  to  parts  of  said  addi- 
lonal  real  property  ever>'  such  part  shall  be  of  at  least  a  block  length 
%(ong  the   improvement,  and   that   no   fractional  portion   of  a  block 
shjill  be  contained  in  any  such  part,  and  provided  that  said  board 
shall  also  direct  that  all  the  real  property   required   for  the  street, 
■'  nr  public  place  in  such  block  or  blocks  shall  vest  in  the  city 
■usly.     Ujwn  the  date  of  the  entry  of  such  order  granting 
-piication  to  condemn  or  upon  the  date  of  the  filing  of  such 
as  the  case  may  be,  or  on  such  date  after  either,  as  may  be 
ffird  by  said  board,  the  city  of  New  York  shall  be  and  become 
ited  in  fee  simple  absolute  to  such  additional  real  property.     In  all 
ler  cases,  except  as  herein  otherwise  provided,  title  in  fee  simple 
lolute  10  such  additional  real  property  as  may  be  acquired  in  any 
:h  proceeding  shall  vest  in  the  city  of  New  York  upon  the  filing  of 
final  decree  of  the  court,  or  upon  the  entry  of  the  order  of  the 
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,.  ic  commissioners  of  estimate,  as  the 

^.  ^.*ai  real  property;  and  the  reversal  oa 

fi  the  order  confirming  the  report,  at 

alt  of  either,  shall  not  operate  to  divest 

lie  real  property  so  acquired.     In  a  pro- 

^.   A  ivU  shall  be  acquired,  the  board  shall  not 

.K  \csting  of  title  in  the  city  to  the  real  prop- 

^    .,<(>iovement  without  also  directing  the  vesting 

.    .ii.uucously  to  the  excess  lands  being  acquired 

.i  o.uiuection  with  the  improvement,  except  that 

.'•K'  manner  in  this  section  provided,  direct  that 

■.<.*lK'rty  required  for  a  street,  highway  or  public 

I  :Uv  city  of  New  York  in  any  block  of  such  street, 

'.v  place  abutting  which  no  excess  lands  are  taken. 

K^^t '  '<;  in  which  excess  lands  shall  be  acquired,  when  title 

»  »x  ilian  the  whole  of  the  real  property  required  for  the 

.  ->»  i\   or  public  place  in  any  one  block  thereof,  between 

\  »)-!»:  public  streets,  shall  vest  in  said  city  upon  and  by 

■s-  i-iitiy  of  the  decree  of  the  court  finally  determining  the 

.    .'!  J.uuaKes  therefor,  or  on  the  date  of  the  entry  of  the  order 

.  :.;  iho  report  of  the  commissioners  of  estimate  in  relation 

IN  I  111'  case  may  be,  title  to  the  remainder  of  the  real  prop- 

.,  ^«ll1tll■(l  for  the  street,  highway  or  public  place  in  the  same 
^.-.-x  .Kul  title  to  the  additional  lands  to  be  acquired  in  the  proceed- 
^  i!Hi(iin>;  tin  the  street,  highway  or  public  place  in  the  same  block, 
/  t  :  ^^^l  in  said  city  simultaneously,  and  the  reversal  on  appeal  of 
.:.,  'tn.d  iK'crec  of  the  court  or  of  the  order  confirming  the  report  of 
«,>iinnr.siinurs,  as  the  case  may  be,  or  of  any  part  of  either  shall  not 
». I'll. Ill'  to  divest  the  city  of  title  to  any  of  the  real  property  so 
.iMpiiiiit  for  the  street,  highway  or  public  place  in  the  same  block  or 
III  (III-  iiilditional  lands  abutting  thereon.  Upon  the  vesting  of  title  in 
tin*  iiiy  of  New  York,  as  in  this  section  provided,  to  any  such  addi- 
iniii.it  i:in(ls  and  to  lands  required  for  the  improvement,  the  city  of 
Niw  York,  or  any  person  acting  under  its  authority,  may  immedi- 
.iii  tv,  or  at  any  time  thereafter,  take  possession  of  the  additional 
l.iiiijs  so  vested  and  of  the  real  property  required  for  the  improve- 
iiiriii  so  vested,  or  any  part  or  parts  thereof,  without  any  suit  or 
pinrrt'clini;  at  law  for  that  purpose.  In  a  proceeding  in  which  addl- 
lnin;il  lands  shall  have  been  authorized  to  be  acquired  in  connection 
vviih  the  improvement,  an  owner  may  not  convey  to  the  city  of  New 
^'oik  any  part  of  the  real  property  to  be  acquired  for  the  improve- 
ninit.  rNcept  upon  the  approval  of  the  board  of  estimate  and  appor- 
tionin<nt  and  of  the  commissioners  of  the  sinking  fund.  After  the 
institution  of  a  proceeding  pursuant  to  this  title,  the  board  of  esti- 
mate and  apportionment  may  amend  the  proceeding  by  authorising 
the  acquisition  of  lands  additional  to  those  required  for  the  improve* 
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wfrt.  provided  that  title  shall  not  have  rested  in  the  city  of  New 

.»rccl  of  real  property  to  be  acquired  for  the  impfDvc- 

le  block  between  legally  existing  public  streets,  embrac- 

litional  lands  sought  to  be  acquired.     The  said  board  may 

any  procerding  so  as  to  exclude  any  or  all  additional 

tctng  acquired  in  the  proceeding,  provided  title  to  ikuch  addi- 

lands  shall  not  have  vested  in  the  city.    The  amendment  shall 

made  in  the  manner  provided  in  this  title,  and  thereafter  the  pro- 

ftc'  "    \c  conducted  in  the  same  manner  as  if  the  additional 

Ucr  ;  or  excluded  by  the  amendment  had  been  included  or 

hid  nut  been  included  in  the  proceeding  at  the  time  of  the  institution 

thereof.    In  case  title  to  the  real  property  required  for  the  improve- 

mtm  and  to  the  additional  lands  shall  vest  in  the  city  prior  to  the 

entry  of  the  final  decree  or  order  confirming  the  report  of  the  com- 

miMioners,  as  the  case  may  be,  interest  on  the  entire  amount  due  to 

the  owner  for  the  real  property  acquired  for  the  improvement,  or  for 

the  excess  lands,  or  for  both,  from  the  date  of  the  vesting  of  title 

thcrcTo  to  the  date  of  the  final  decree  or  to  the  date  of  the  report  of 

the  commissioners  of  estimate,  as  the  case  may  be,  shall  be  awarded 

[as  t  part  of  such  owner*?;  compensation.    All  of  the  provisions  of  this 

[title  icUtivc  to  the  payment  by  the  comptroller  of  sums  awarded  as 

[llinwues  and  interest  thereon,  and  to  the  advance  payment  on  account 

damages,  and  relative  to  the  assignment  or  pledge  of  awards, 

Ipply  to  awards  of  damages  for  the  taking  of  additional  lands. 

to  the  real  property  required  for  the  improvement  and  to 

nal  lands  shall  have  vested  in  the  city,  the  additional  lands 

nuy  be  cither  held  and  used  by  the  city,  or  sold  or  leased  by  it  in 

Ifct  jnanncr  provided  by  the  Greater  New  York  charter.    The  board 

latc  and  apportionment  may  provide  that  such  additional  lands 

sold  or  leased  subject  to  such  restrictions,  covenants  or  con- 

t  as  to  location  of  buildings  with  reference  to  the  real  property 

ed  for  the  improvement,  or  the  height  of  buildings  or  struc- 

or  the  character  of  construction  and  architecture  thereof,  or 

t'  f^.  conditions  or  restrictions  as  it  may  deem  proper; 

'  lands  shall  be  sold  nr  leased  suhiect  to  such  re- 

V  or  conditions,  if  any,  as  the  board  of  estimate 

may  have  prescribed,  which  shall  be  set  fortli  in 

tiistnimeni  of  conveyance  or  lease. 

Authority  to  Assess  and  the  Ascertainment  of  the  Amount  Properly 
Assessable  in  a  Proceeding  in  li'^hich  Additibnal  Lands  May 
Be  Acquired 

■     In  every  proceeding  in  which   lands  additional  to 
for  the  improvement  shall  be  acquired,  the  board  may 

Sec  p.   ifj.  note  68l 


^ 


(?;%  THE  I_\A   CF  JITY  PLANNING  AND  ZONISQ 

^^^rmine  whether  any.  and  if  any.  what  portion  of  tiie  ^m 
to  the.  acnuUition  of  t:tl«  to  the  real  property  reqmnd  far 
pffivrmfrnt,  shai:  be  borne  and  paid  by  the  city  of  Nefr  T« 
thr  whole  or  the  remainder  ot  such  damag^es  shall  be  Mioi 
thr  rral  property  deemed  to  be  benelited  by  the  improrcaa 
inHiinrr  and  according  to  the  procedure  for  levylvg 
|»riirtit  in  proceedings  had  under  this  title.  The  boanl^di 
itrrcrininc  whether  any,  and  if  any,  what  portion  of  tiie  mm^ 
i<sprn«ir«  of  proceeding,  including  the  expenses  of  the  koMarf 
«ii(Mt  opriiin^s  in  the  law  department,  incurred  by  nammditA 
pioirrihiig.  shall  be  borne  and  paid  by  the  city  of  Ncv  Tfl^rf 
ihv  wlioir  or  ihi-  remainder  of  such  costs  and  expenses,  ii 
i<iiprit-i*<  of  the  bureau  of  street  openings,  shall  be  assessed  i 
,f,il  piopntv  ilrrnicd  to  be  benefited  by  the  improvement 
pill  oi  .1  p.irrrl  of  real  property  shall  be  acquired  for 
MM  ni.  jihI  thf  rruiaindcr  or  a  portion  of  the  remainder  of  mApmi 
,11  (tit-  <i.it«>f*  ownership  shall  be  acquired  in  the  same  prooec#iK* 
iMi^<  IiiihU.  ttif  portion  of  the  damages  due  to  the  Mqamtamd 
(hi  nil  ptoiMitv  required  for  the  improvement,  shall  be 
.(imI  ^t  >tt  tl  -irp*' ;»<***>■  from  the  entire  damage  due  to  each  sndi 
III  ,tri>  nitinini:  the  damages  due  to  the  acquisition  of  that  portiairf 
J,',  I.  |«int'l.  N\huh  is  required  for  the  improvement  (whidi  ihille 
i*Im'  iM.inoM  iltrMM>t  properly  assessable),  the  same  rule  shall  be  ipfiBi 
..iitil  fovrtn  the  dt'tcrmination  of  damages  for  the  taking  of  At 
I  ..ii.|M't^  ii-qiiitrd  for  the  improvement,  in  case  no  excess  fai^ 
'*  ',  „.poM(l  NVhi-ro  part  of  a  parcel  of  real  property  shaD  k 
"*  .111  il  lot  iltt'  niiprovemcnt,  and  the  remainder  or  a  portion  of  At 

*  *  .11  It  iIm'io^I  III  the  same  ownership  shall  be  acquired  in  Ifce 
'**"'V...n »!»»'»;.  ■*"  c^*-'^'^s  \^nd^,  the  damages  due  to  the  aoqnv- 
^*""  .1  iiiir  «'•  '*"■  **'■**  P*'^M»<-'''ty  required  for  the  improvement  (wWck 
*'  "*il  *  ,.i»<t'<»''»  '*'*■  l*""^*"^"  "^  **^*^  owner's  total  damages  as  to  s«h 
*''**  i'  "m  Mii'»'"t  "'  **'*■  pnxx-cding,  which  shall  be  properly  as»»- 
l'"J'  '  i,jii  ,ti  *\riv  case,  equal  the  amount  which  would  be 
"**  '  V  M,.  uuh  owiuT  iti  case  only  that  part  of  his  real  property, 
'*)  'i  '  hil!  Ih-  tt»P»<K-*l  »■*''■  ^*'«  improvement,  were  acquired.  The 
*  \t'  .0  J.»'">i:**'*  *1»^'  t*^  *^^*-'  acquisition  of  the  real  propcrtT 
'*'■*■'*'*'*/.'„  ,tM-  iiiii>M>vinKnt  shall  be  determined  by  the  court  tf 
M.pi.ni  »^^^^  ,„iiu.ii.'i'd  to  determine  the  compensation  to  be  piid 
,.ilui  ^''*"''^^  '^^^^1  ^^.|,^.„  so  determined,  as  aforesaid,  shall,  if  Ac 
,,,  tin-  **;^^|'*^  |-^^^ .    jij^,  apportionment  so  direct,  be  assessed  by  the 

'**'t  o»    ,Vhei    inh»i"i»'  authorized  to  levy  the  assessment   for  Ae 
V*"  .„      iho  real  iinMH-rlv  acquired  by  the  cit>-  m  addition  tB 
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nt  shall  be  subject  to  assessment  for 


nt.  and  shall  bear  its  proper  share  of 
III,,  eovt  and  oxpen>e  of  the  proceeding,  which  may  be  levied  waA 
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fhs.  The  assessment,  which  shall  be  levied  in  any  proceeding, 
the  real  property  acquired  in  addition  to  that  required  for  the 
irovcmcnt,  shall  not  in  the  case  of  any  parcel  assessed  exceed  one- 
tl*c  fair  value  thereof.  Interest  from  the  date  of  the  vesting  of 
to  the  date  of  the  final  decree  of  the  court  or  to  the  date  of  the 
)ort  of  the  commissioners,  as  the  case  may  be,  on  the  sum  or 
[crmined  as  damages  due  to  the  acquisition  of  the  real  prop- 
[uired  for  the  improvement,  as  hereinbefore  provided,  shall 
led  in  and  stated  as  a  part  of  such  damages  due  to  the  acqui- 
of  title  to  the  real  property  required  for  the  improvement. 
thitig  in  this  section  contained  shall  be  construed  as  authorizing 
awarding  to  an  owner,  part  of  whose  real  property  is  taken  for 
improvement,  and  the  remainder  or  a  portion  of  the  remainder 
whose  real  property  is  taken  as  additional  lauds,  any  greater 
im  of  compensation  than  such  owner  shall  I>e  entitled  to,  by 
of  the  taking  of  his  real  property  for  the  improvement  and 
[additional  lands,  considered  together  as  one  parcel.  The  provi- 
of  section  nine  hundred  and  seventy-a  and  of  this  section  shall 
tstrucd  as  supplementing  and  extending  the  effect  of  the  pro- 
ts  of  the  other  sections  of  this  title  so  as  to  provide  for  the 
tiMlion  of  title  to  additional  lands  in  connection  with  an  improve- 
and  for  the  levying  of  assessments  for  benefit  in  such  procced- 
and  nothing  in  section  nine  hundred  and  seventy-a  or  in  this 
ion  contained  shall  be  construed  as  limiting  the  effect  of  the  pro- 
Ions  of  the  other  sections  of  this  title  in  their  application  to  the 
tisifion  of  title  to  real  property  required  for  an  improvement  when 
luiffd  in  a  proceeding  in  which  additional  lands  shall  or  shall  not 
acquired  or  to  the  levying  of  assessments  for  benefit  in  such  pro- 
■|4ings,  except  as  the  provisions  of  the  other  sections  of  this  title 
^fe  in  section  nine  hundred  and  seventy-a  and  in  this  section 
^ftrcssly  50  limited  in  their  application. 

^wp,  /A    Rbooe  Island.  Act  Passed  Under  Constitutional 
^m  Amendment  Adopted  1916* 

'     Sec.  I.    Whenever  any  public  highway  in  the  city  of  Providence 
II  be  laid  out  .  -  .  the  city  of  Providence  may  acquire  or  take  in 
more  land  and  property  than  ts  needed  for  actual  construction  in 
establishing,   laying   out,    widening,   extending   or   relocating   of 
public  highway  or  street:  Provided,  however,  that  the  additional 
and  property  so  authorized  to  be  acquired  or  taken  shall  be  no 
V  in  extent  than  would  he  sufficient  to  form  suimblc  building  sites 
^uch  public  highway  or  street;  and  provided,  further,  that 
ns  of  this  act  sh.ill  apply  only  in  the  particular  instances 
c  city  council  of  said  city  shall  by  special  vote  so  provide. 
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determine  whether  any,  and  if  any,  what  portion  of  the  damage  due 
to  the  acquisition  of  title  to  the  real  property  required  for  the  im- 
provement, shall  be  borne  and  paid  by  the  citj"  of  New  York ;  and 
the  whole  or  the  remainder  of  such  damages  shall  be  assessed  upon 
the  real  property  deemed  to  be  benefited  by  the  improvement  in  the 
manner  and  according  to  the  procedure  for  levying  assc-ismcnts  for 
benefit  in  proceedings  had  under  this  title.  The  board  may  also 
determine  whctlier  any,  and  if  any,  what  portion  of  the  costs  and 
expenses  of  proceeding,  including  the  expenses  of  the  bureau  of 
street  openings  in  the  law  department,  inairred  by  reason  of  such 
proceeding,  shall  be  borne  and  paid  by  the  city  of  New  York,  and 
the  whole  or  the  remainder  of  such  costs  and  expenses,  including  the 
expenses  of  the  bureau  of  street  openings,  shall  be  assessed  upon  the 
real  property  deemed  to  be  benefited  by  the  improvement.  Where 
part  of  a  parcel  of  real  property  shall  be  acquired  for  an  improve- 
ment, and  the  remainder  or  a  [wrtion  of  the  remainder  of  such  parcel 
in  the  same  ownership  shall  be  acquired  in  the  same  proceeding  as 
excess  lands,  the  portion  of  the  damages  due  to  the  acquisition  of 
the  real  property  required  for  the  improvement,  shall  be  determined 
and  stated  scpar:ilcly  from  the  entire  damage  due  to  each  such  owner. 
In  determining  the  damages  due  to  the  acquisition  of  that  portion  of 
such  parcel,  which  is  required  for  the  improvement  { which  shall  be 
the  portion  thereof  properly  nssessablc ).  the  same  rule  shall  be  applied 
as  would  govern  the  determination  of  damages  for  the  taking  of  the 
real  property  required  for  the  improvement,  in  case  no  excess  lands 
were  acquired.  Where  part  of  a  parcel  of  real  property  shall  l>c 
Acquired  for  the  improvement,  and  the  remainder  or  a  portion  of  the 
remainder  thereof  in  the  same  ownership  shall  be  acquired  in  tl»e 
same  proceeding,  as  excess  lands,  the  damages  due  to  the  acqui&i- 
tion  of  title  to  the  real  properly  required  for  the  iiupro%'ement  (vrhich 
shxll  constitute  the  portion  of  the  owner's  total  damages  as  to  roch 
parcel,  on  account  of  the  proceeding,  which  shall  be  properly  asfc^- 
sahic),  shall,  in  rvrry  ra^e,  equal  the  amount  which  would  be 
awarded  to  such  owner  in  case  only  !h^t  pan  of  his  real  property, 
which  shall  be  required  for  the  i  rit,   were   acquired.     The 

aggregate  of  damages  due  to  tlv  "Mi  of  the  real   property 

required  for  the  improvement  shall  he  determined  by  the  court  or 
other  tribunal  authorized  to  dctcnnine  the  compensation  to  be  paid 
to  the  owners,  and  when  «o  determined,  as  aforesaid,  shatl.  If  the 
board  of  estimate  and  nr  •'  vnt  so  direct,  be  asscwed  by  the 
court   or   other   tribunal  1    to   levy   the   assessment    fur  tlic 
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borctEghA.  The  assessment,  which  sliall  be  levied  in  any  proceeding, 
upon  the  real  propert>'  acquired  iii  addition  to  that  required  for  the 
improvement,  shall  not  in  the  case  of  any  parcel  assessed  exceed  one- 
half  the  fair  value  thereof.  Interest  from  the  date  of  the  vesting  of 
title  to  the  date  of  the  final  decree  of  ihe  court  or  to  the  dale  of  the 
•  (if  the  commissioners,  as  the  case  may  be,  on  the  sum  or 
lined  as  damages  due  to  the  acquisition  of  the  real  prop- 
erly required  for  the  improvement,  as  hereintnifore  provided,  shall 
be  rncludcd  in  and  stated  as  a  part  of  such  damages  due  to  the  acqui- 
sition of  title  to  the  real  property  required  for  the  improvement. 
Nothing  in  this  section  contained  shall  be  construed  as  authorizing 
the  awarding  to  an  owner,  part  of  whose  real  property  is  taken  for 
the  improvement,  and  the  remainder  or  a  portion  of  the  remainder 
of  whose  real  property  is  taken  as  additional  lands,  any  greater 
amount  of  compensation  than  snch  owner  shall  be  entitled  to,  by 
reason  of  the  taking  of  his  real  properly  for  the  improvement  and 
as  additional  lands,  considered  together  as  one  parcel.  The  provi- 
sions of  section  nine  hundred  and  seventy-a  and  of  this  section  shall 
be  construed  as  supplementing  and  extending  the  effect  of  the  pro- 
visions of  the  other  sections  of  this  title  so  as  to  provide  for  the 
acquisition  of  title  to  additional  lands  in  connection  with  an  improve- 
ment and  for  the  levying  of  assessments  for  benefit  in  such  proceed- 
ing* and  nothing  in  section  nine  hundred  and  seventy-a  or  in  this 
sc<rtian  contained  shall  be  construed  as  limiting  the  effect  of  the  pro- 
Wsiotis  of  the  other  sections  of  this  title  in  their  application  lo  the 
acquisition  of  title  to  real  property  required  for  an  improvement  when 
acquired  in  a  proceeding  in  which  additional  lands  shall  or  shall  not 
be  acquired  or  to  the  levying  of  assessments  for  benefit  in  such  pro- 
ceedings, except  as  the  provisions  of  the  other  sections  of  this  title 
arc  in  section  nine  hundred  and  seventy-a  and  in  this  section 
exprcs&ly  so  limited  in  their  application. 


Ao.  12,    Rhode   Island.  Act  Passed   Under   Constitutional 
Amendment  Adopted  1916" 

Sec  I.  ^Mienever  any  public  highway  in  the  dty  of  Providence 
'shall  be  laid  out  .  .  .  the  city  of  Providence  may  acquire  or  lake  in 
fee  more  land  and  property  than  is  needed  for  actual  construction  in 
tJu  laying   out,   widening,    extending   or    relocating   of 

su<  vay  or  street:  Provided,  hoivcr'cr,  that  the  additional 

land  and  property  so  authorized  to  be  acquired  or  taken  shall  be  no 
txiofe  in  extent  than  would  be  sufficient  to  form  suitable  building  sites 
altutting  on  such  public  highway  or  street;  and  provided,  further,  that 
the  provbions  of  this  act  shall  apply  only  in  the  particular  instances 
in  which  the  city  council  of  said  city  shall  by  special  vote  so  provide. 
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♦Sec  2-3.    Procedural. 

Additional         Sec.  4.    After  SO  Riuch  of  the  land  and  property  has  been  i^^ro- 

ukenl'bat    prtated  for  such  public  highway  or  street  as  is  needed  therefor,  the 

b^*^'      additional  land  and  property  so  taken  in  fee  may  be  held  and  improved 

potedof.      by  said  city  of  Providence  for  any  public  purpose  or  purposes,  or»  by 

resolution  of  said  city  council,  may  be  sold  or  leased  for  value  with 

or  without  suitable  restrictions,  and  in  case  of  any  such  sale  or  lease 

the  person  or  persons  from  whom  such  additional  land  and  property 

was  taken  shall  have  the  first  right  to  purchase  or  lease  the  same  upon 

such  terms  and  conditions  as  said  city  council  is  willing  to  seU  or 

lease  the  same. 

Sec  5.    This  act  shall  take  effect  upon  its  passage. 

*  Summarized. 


CHAPTER   IV 


PUBLIC  UTILITIES— THE  WATER  FRONT 


Definitions. — A  public  utility  is.  in  law,  a  service  rendered 
the  general  public  of  such  a  nature  and  importance  as  to  con- 
stitute it  a  common  necessity  or  general  convenience,  the  pro- 
visioil  of  which  cannot  with  safety  be  left  to  the  unrestrained 
enterprise  of  private  individuals.  The  power  to  sujiply  such 
scr\*ices  is  therefore  granted  individuals  substantially  under 
comlitkms  of  regulated  monopoly,  or,  if  need  be,  they  arc  per- 
formed by  the  government  itself.  In  practice  the  expression  is 
used  to  denote  a  service,  such  as  tlie  furnishing  of  water,  gas, 
electricity,  heat,  power,  transportation,  etc.  In  the  decision  of 
the  question  which  services  shall  be  held  to  be  public  utilities, 
historical  considerations  have  great  influence;  but  of  recent 
3rcars  present  conditions  have  caused  additions  to  the  list  of 
such  utilities  to  be  made.  Private  corporations  rendering  such 
scr\'ices  are  often  referred  to  as  public  utility  corporations, 
and.  by  reason  of  the  public  service  performed  by  them,  are 
considered  quasi-public  and  granted  certain  public  powers, 
such  as  eminent  domain. 

Transportation. — Most,  if  not  all.  of  the  public  utilities 
have  their  place  in  the  city  plan.  For  this  reason  the  granting 
of  the  franchises  to  public  utility  corporations  and  their  regula- 
tioa  should  be  carefully  considered.  Of  most  importance 
these  utilities — indeed  probably  the  greatest  single  influ- 
any  kind  on  the  city  plan — is  transportation,  the  only 
utility  tliat  must  precede  the  substantial  growth  in  pf>pulat!on 
of  any  locality,  important  as  it  is  that  the  others  should  follow 
as  speedily  as  i>ossible.  The  planning  problems  with  relation 
to  transportation  and  transportation  corporations  are  t)'pical 

t6l 
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♦Sec.  2-3.    Procedural. 

Additional         Sec.  4.    After  SO  much  of  the  land  and  property  has  been  appro- 

ukenl'biit     priated  for  such  public  highway  or  street  as  is  needed  therefor,  the 

how*^'      ^d<litional  land  and  property  so  taken  in  fee  may  be  held  and  inq)roved 

poMd  of.      by  said  city  of  Providence  for  any  public  purpose  or  purposes,  or,  by 

resolution  of  said  city  council,  may  be  sold  or  leased  for  value  with 

or  without  suitable  restrictions^  and  in  case  of  any  such  sale  or  lease 

the  person  or  persons  from  whom  such  additional  land  and  property 

was  taken  shall  have  the  first  right  to  purchase  or  lease  the  same  upon 

such  terms  and  conditions  as  said  city  council  is  willing  to  sell  or 

lease  the  same. 

Sec  5.    This  act  shall  take  effect  upon  its  passage. 

*  Summarized 
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PUBLIC  UTILITIES— THE  WATER  FRONT 


Definitions. — A  public  utility  is,  in  law,  a  service  rendered 
the  general  public  of  such  a  nature  and  importance  as  to  con- 
stitute it  a  common  necessity  or  general  convenience,  the  pro- 
vision of  which  cannot  with  safety  be  left  to  the  unrestrained 
enterprise  of  private  individuals.  The  power  to  supply  such 
services  is  therefore  granted  individuals  substantially  under 
conditions  of  regulated  monopoly,  or,  if  need  be,  they  are  per- 
formed by  the  government  itself.  Tn  practice  the  expression  is 
used  to  denote  a  ser\'ice,  such  as  the  furnishing  of  water,  gas, 
electricity,  heat,  power,  transportation,  etc.  In  the  decision  of 
the  question  which  services  shall  be  held  to  be  public  utilities, 
historical  consi<lerations  have  great  iniluence;  but  of  recent 
years  present  conditions  have  caused  additions  to  the  list  of 
such  utilities  to  be  made.  Private  corporations  rendering  such 
services  are  often  referred  to  as  public  utility  corporations, 
and,  by  reason  of  the  public  service  performed  by  them,  are 
considered  quasi-public  and  granted  certain  public  powers, 
snch  as  eminent  domain. 

Transportation. — Most,  if  not  all.  of  the  public  utilities 
have  their  place  in  tlic  city  plan.  For  this  reason  the  granting 
of  the  franchises  to  public  utility  corporations  and  their  regula- 
tion should  be  carefully  considered.  Of  most  importance 
among  these  utilities — indeed  probably  the  greatest  single  influ- 
ence of  any  kind  on  the  city  plan — is  transportation,  the  only 
trtilitj'  that  must  precede  the  substantial  growth  in  population 
of  any  locality,  important  as  it  is  that  the  others  should  follow 
as  speedily  as  possible,  The  planning  problems  with  relation 
to  transportation  and  transportation  corporations  are  typical 
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*Sec.  2-3.    Procedural, 

Additional         Sec.  4.    After  SO  much  of  the  land  and  property  has  been  ^ipro- 

ukml'tnit    priated  for  such  public  highway  or  street  as  is  needed  therefor,  the 

w*£jh'      &<i<iition3Ll  land  and  property  so  taken  in  fee  may  be  held  and  ini|>rored 

poaedof.      by  said  city  of  Providence  for  any  public  purpose  or  purposes,  or,  by 

resolution  of  said  city  council,  may  be  sold  or  leased  for  value  with 

or  without  suitable  restrictions,  and  in  case  of  any  such  sale  or  lease 

the  person  or  persons  from  whom  such  additional  land  and  property 

was  taken  shall  have  the  first  right  to  purchase  or  lease  the  same  upon 

such  terms  and  conditions  as  said  city  council  is  willing  to  sell  or 

lease  the  same. 

Sec  5.    This  act  shall  take  effect  upon  its  passage. 

*  Summarized. 
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PUBLIC  UTILITIES— THE  WATER  FRONT 


Definitions. — A  public  utility  is,  in  law,  a  service  rendered 
the  general  public  of  such  a  nature  and  importance  as  to  con- 
stitute it  a  common  necessity  or  general  convenience,  the  pro- 
vision of  which  cannot  with  safely  be  left  to  the  unrestrained 
enterprise  of  private  individuals.  The  power  to  supply  such 
services  is  therefore  granted  individuals  substantially  under 
conditions  of  regulated  monopoly,  or,  if  need  be,  they  arc  per- 
formed by  the  government  itself.  In  practice  the  expression  is 
used  to  denote  a  ser\'lce,  such  as  the  furnishing  of  water,  gas, 
electricity,  heat,  power,  transportation,  etc.  In  the  decision  of 
the  question  which  services  shall  be  held  to  be  public  utilities. 
historical  considerations  have  great  influence;  but  of  recent 
)-cars  present  conditions  have  caused  additions  to  the  list  of 
such  utilities  to  be  made.  Private  corporations  rendering  such 
services  are  f»f1en  referred  to  as  public  utility  corporations, 
and,  by  reason  of  the  public  service  performed  by  them,  are 
considered  quasi-public  and  granted  certain  public  powers, 
5Uch  as  eminent  dnnsain. 

Transportation. — Most,  if  not  all,  of  the  public  utilities 
have  their  place  in  the  city  plan.  For  this  reason  the  granting 
of  the  franchises  to  public  utility  corporations  and  their  regula- 
tion should  be  carefully  considered.  Of  most  importance 
among  Uiese  utilities — indeed  probably  the  greatest  single  influ- 
ence of  any  kind  on  the  city  plan — is  transiXDrtalion.  the  only 
utility  that  must  precede  the  substantial  growth  in  i)opulation 
of  any  locality,  imijortaiit  as  it  is  that  the  others  should  follow 
as  speedily  as  possible.  The  planning  problems  with  relation 
to  transportation  and  transportation  corporations  are  typical 

x6i 
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of  those  arising  with  regard  to  these  other  utilities,  and  will 

be  treated  here  as  illustrative  of  them  all.^  ji 

Transportation  makes  and  changes  the  character  of  streets  ^M 
and  districts  and  determines  the  distribution  of  population.    " 
bringing,  if  efficient,  distant  f*arts  of  the  city,  for  all  practical   j 
purposes,  near  the  center,  or  if  inefficient,  keeping  nearby  parts  ^M 
in  efTect  at  a  distance  from  that  center.     Not  only  routes,   ^ 
amount,  speed  and  comfort  of  service,  but  rates  of  fare,  make 
the  virtual  city  plan.     It  has  always  been  assumed  that  only  a 
small   proportion   of   the  population   of   a  city   will   live   be- 
yond the  range  of  a  five-cent  fare.     ExjKrnsivc  subways  are 
profitable  only  where  there  are  multiple  dwellings,  and  &c>on 
cause  the  private  house  along  their  route  to  be  replaced  by 
the  tenement.     In  these  and  countless  other  ways  which  are 
well  recognized  by  citj'  planners  and  transport  experts,  trans- 
portation builds  the  city.    If  uncontrolled,  the  planning  of  oon- 
slniction  for  this  purpose  is  done  by  many  irresponsible,  con- 
flicting agencies  in  their  own  interest.    If  the  public  interest  is 
to  prevail,  the  public  must  regulate  and  control  these  agencies, 
or  itself  undertake  to  perform  the  sen'ices  they  render. 

Methods  of  Public  Control. — The  public  authorities  may 
exercise  control  over  public  ser\'ice  coqK>rations  in  several 
ways: — first,  by  the  terms  of  the  franchises  granted  the  pro- 
moters, such  as  the  right  to  be  a  public  service  corporation, 
the  conditions  in  accordance  with  which  tliat  cori>oralion  is 
allowed  to  use  the  public  streets,  and  the  concessions  demajided 
of  the  corporation  in  return  for  receiving  additional  rights: 
second,  by  the  amendnicnt  of  the  charter,  if  the  right  to  amend 
it  is  reser\*ed:  third,  by  regulating  rates  and  service,  under  the 
police  power,  which  the  public  may  do  in  sjnte  of  (he  fact  that 
the  charter  is  a  contract  and  even  if  there  is  no  reservation  of 
the  right  of  amendment,  alteration,  or  repeal:  fourth,  by 
granting  a  charter  to  a  competing  corporation,  by  itself  com- 


'  ^cc    in  this    C"!!!!*-!!!!  m    "TnifuMtinn    nf    R.iih.i.iil    I  iiir.,    ;ij|.!    SctvJc^ 

ill  'jf 

Ih  n- 

fr  111    lU    in                                                      iU    the 

A  f';jo,  p.                               .  -lUil- 

roaas  m  a  ^n-mui  Lity  naa 


PUBUC  UTILITIES— THE  WATER  FRONT 


te>3 


peting,  or  by  threatening  to  take  one  or  the  other  of  these 
courses;  fifth,  by  condemning  the  rights  and  property  of  the 
corporation  and  itself  funiishing  the  utility. 

The  Power  to  Grant  and  Change  the  Charter. — The 
charter  giving  individuals  the  right  to  be  a  coqx>ration  is 
granted  by  the  state.  Transportation  enterprises,  like  most 
other  utilities,  by  reason  of  the  amount  of  capital  involved  and 
the  liabilities  incurred,  are  virtually  forced  to  incorporate  and 
thus  subject  themselves  to  a  greater  degree  of  public  control 
than  individuals.  The  charter  also  confers  upon  the  corpora- 
tion the  privilege  of  engaging  in  the  business  of  furnishing  a 
particular  utility  in  a  given  locality,  and  includes  the  conditions 
in  accordance  with  which  the  business  must  be  transacted, 
slates  the  duration  of  the  franchise,  and  the  terms,  if  any,  under 
which  the  public  may  take  over  the  rights  and  property  of  the 
corporation.  The  grant  of  additional  privileges  also  comes 
from  the  state,  and  in  return  for  them  any  demands  which  seem 
necessary  may  be  made  upon  the  corp(;ration.  Like  all  large 
enterprises,  transportation  companies,  with  changing  business 
r*-  "  -.  are  constantly  in  need  of  legislative  assistance  in 
th'  ^  'i  new  authority.  Thus  they  may  need  to  take  addi- 
tional property  by  eminent  domain,  change  their  motive  power, 
or  ihi^"  -^     The  public  may  make  these  favors  conditional 

an  exi'.:  :  :  or  improvements  of  service.  It  is  the  state  also 
whkh  possesses  the  power  to  amend  the  charter,  if  such  power 
exists.  A  charter,  under  our  law,  has  been  held  to  be  a  con- 
tract the  provisions  of  which  are  subject  to  the  police  power 
but  cannot  be  altered,  nor  can  the  charter  be  revoked,  unless 
these  rights  are  reserA'ed.  This  was  early  decided  by  the  Su- 
prtrmc  Court  of  the  United  States  in  the  famous  Dartmouth 
College  case.*  The  decision  is  now  generally  regarded  as  un- 
fortunate and  its  effect  has  been  in  large  part  counteracted  by 
ttaititcs,  now  universal,  making  all  charters  subsequently  is- 
sued  subject  to  alteration,   amendment   and  repeal.'*     These 

.1.  4  Whcaton  f uTsT)  iiSliSipr* 
nc  of   the  opinions  in  the  case.     The 
s'  )in;e  <if  any  amendment  u(  the  charter  by 

tV  ihat  the  charter  ilwlf    shall  thereafter  be 

»«r.  [Hcui.  ilicfiUcin  and  repeal.    Aracndmcnii  are  also  subject 
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Statutes  do  not  leave  the  corporation  without  protection.  If 
the  charter  is  repealed,  the  corporation  cannot  be  deprive<l  of 
its  property;  and  furthermore  the  legislature  is  only  authorized 
by  amendment  *'to  make  any  alteration  or  amendment  of  a 
charter  granted  subject  to  it.  which  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant,  or  any  rights  vested 
under  it,  and  which  the  legislature  may  deem  necessary  to  secure 
either  that  object  or  any  public  right,"  * 

Route  and  Location. — The  city  is  generally  given  by  the 
state  the  power  to  prescribe  the  route  which  the  corporation 
must  follow  in  traversing  the  city,  and  the  Ux:alions  which  ihc 
corporation  must  adopt  in  the  streets  through  which  it  goes. 
This  power  enables  the  city  to  make  the  utility  conform  to  and 
aid  tlie  planning  of  the  city  in  the  general  interest.  This  route 
and  these  locations,  the  city  may  under  its  police  power  require 
the  corporation  to  change  at  its  own  expense,  except  as  the 
state  has  granted  the  corporation  a  specific  route  or  specific 
locations;  and  even  then  minor  changes  may  be  enforced. 

Rates  and  Facilities. — As  a  public  carrier  the  transporta- 
tion company  in  the  city  is  not  free  to  earn  for  its  stockholders 
any  dividend  it  can  by  charging  any  fare  it  is  able  to  collect. 
In  the  absence  of  a  contract  with  the  authorities  granting  il  bel- 
ter terms,  the  company  is  entitled  at  most  to  a  reasonable  return 
on  the  money  ft  has  actually  invested.  Moreover,  having  de- 
voted its  prof>erty  to  a  public  use,  it  has  thereby  obligated 
itself  to  render  a  service  at  rates  which  shall  not  exceed  the 
reasonable  value  of  that  ser\*ice,  even  if  by  misfortune  or  bad 
judgment  il  cannot,  in  any  particular  case»  earn  its  full  reltim. 
Nor  is  it  the  judge  of  what  facilities  it  shall  offer.  These  fa- 
cilities must  in  every  way  be  adequate.  The  company  and  its 
stockholders  are  protected,  however,  by  this  doctrine  of  reason- 
ableness, and  by  constitutional  provisions  against  taking  projv 
crty  without  compensaticm ;  for  the  making  of  unre^isonahlc 
requirement*  under  whidi  the  company  would  not  be  allowed 
to  cam  a  fair  return  is  in  cdect  a  taking. 
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The  problem  most  difficult,  perhaps,  of  settlement  with 
{aimc^  both  to  the  public  and  to  the  transportation  companies, 
18  the  rate  of  fare  that  may  be  charged.  In  this  country  a  flat 
rate  for  the  city  and  its  suburbs  has  been  considered  more  for 
the  public  interest  than  zones  of  fare,  so  common  abroad,  on 
the  ground  that  tlie  zone  fare  tended  to  keep  tlie  people  in  the 
congested  parts  of  the  city,  while  a  flat  rate  encouraged  them  to 
live  in  the  suburbs  under  more  healthful  conditions.'^  The  five 
cent  fare  so  usual  here  has  also  been  considered  important  to 
the  public.  The  recent  advance  in  costs  of  all  kinds  has  led 
the  companies  to  demand,  and  many  communities  to  concede, 
an  increase  in  fares.  This  increase  has  in  some  cases  taken 
iJie  form  of  an  addition  to  the  flat  rate,  in  others,  of  zone  fares. 
In  every  instance  the  uicreases  have  greatly  decreased  travel, 

rially  short  hauls,  by  which  the  companies  profit  most.    The 

lit  has  been  a  curtailment  of  facilities,  and  a  further  increase 
of  fare  which  the  remaining  passengers  are  forced  to  meet. 
Wliether  in  time  travel  will  adjust  itself  to  the  new  rates,  or 
be  permanently  lessened,  to  the  great  disadvantage  of  tJie  com- 
munity, it  is  too  early  to  decide.  It  has  been  suggested  that  a 
low  rate  for  a  short  trip  in  non  rush  hours  would  under  present 
conditions  benefit  both  the  communities  and  the  public;  but  no 
sufficient  investigation  of  this  possibility  has  ever  been  made. 
A  low  rale,  sl^ort  distance  zone  has  also  been  suggested.  An- 
other device  for  securing  regular  additional  traffic  is  the 
monthly  ticket. 

A  method  of  fixing  rates  formerly  suggested  by  public 
authorities  as  a  means  of  lowering  fares  thought  by  them  to 
be  unjustly  high,  and  of  late  urged  by  the  companies  as  a 
means  of  raising  fares  now  that,  as  they  claim,  they  are  un- 

'  It  is  claimed,  however,  in  a  recent  article,  *'Zone  Fares  for  Street 
Railways"  by  Walter  Jackson  in  the  \'ativnal  Munitipni  Review  for 
NovrmWr.  igao.  p.  705,  that  a  zone  fare  lessens  c<>ri«eslion  hy  tending 
to  b4uld  up  Icxral  centers.  The  writer  \-cry  properly  pf>ints  out  the  fact 
that  density  of  piipulation  15  flependem  wpun  m;»ny  factors,  of  which 
finethod*  nf  resrulatinir  street  railway  fares  is  only  one.  It  should  be 
■  '  MiifCtion  that  the  zone  fare  is  ai1v»>cated  hy  the  street 
'^  not  as  an  improved  method  nf  char«in^  the  same 
'  hui  as  a  means  of  increasing  fares;  and  that  whether 
t  or  nnt,  such  increases  are  sure  to  have  many  rcsullj 
t..v    ,       iSlc  building  tip  of  local  ceniers 
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justly  low,  is  called  service  at  cost.  By  it  the  investment  of 
the  company  is  fixed  at  a  given  value  and  the  ccwnpany  guar- 
anteed in  future  the  cost  of  the  service  and  a  given  return  on 
that  value.  Rates,  therefore,  would  fluctuate  from  time  to 
time  as  costs  fluctuated,  but  dividends  would  remain  fixed. 
Service  at  cost  agreements  are  in  many  forms,  with  reserves 
to  meet  and  equalize  fluctuations  in  costs  thought  to  be  tem- 
porary and  thus  avoid  frequent  changes  of  the  fare,  with  in- 
creased returns  to  the  company  as  a  bonus  for  good  manage- 
ment, in  some  cases  with  dividends  varying  with  the  rate  of 
fare,  etc.  The  difficulties  in  making  a  contract  and  a  valuation 
under  it  just  to  both  parties,  which  shall  ensure  good  service  and 
at  the  same  time  economical  and  progressive  management,  are 
great.  It  should  not  be  forgotten  that  in  such  contracts  the 
capital  becomes  more  or  less  a  fixed  basis  for  dividends  guar- 
anteed by  the  public  against  the  contingencies  that  beset  other 
enterprises ;  and  that  unless  the  public  secures  an  equivalent  ad- 
vantage it  should  not  enter  into  an  agreement  which  may  fetter 
it  so  seriously  for  many  years  to  come.*  Rates  and  service  arc 
so  dependent  upon  conditions  subject  to  change  that,  so  far  as 
other  considerations  permit,  they  should  be  left  for  regulaticHi 
from  time  to  time  instead  of  being  fixed  by  charter  or  long 
term  contract.^ 

Granting  Charter  to  Competing  Corporation. — ^The 
granting  of  charters  to  competing  corporations,  when  dissatis- 
fied with  the  rates  or  services  of  those  in  existence  is  a  crude 
and  wasteful  method  of  administering  public  utilities;  for  both 
the  old  and  the  new  corporation  must  be  allowed  to  earn  a  fair 


•Sec  on  the  subject  of  service  at  cost  the  Report  of  the  Federal 
Electric  Railways  Commission  to  the  President,  Au^st»  1920;  Govern- 
ment Printing  Oflfice,  Washington,  1920;  also  "Flexible  Fares  or  Ser\'- 
ice  at  Cost  as  Applied  to  the  New  York  Transit  Lines,"  a  report  of  the 
City  Gub  of   New  York,  January,   1921. 

'  For  further  information  the  reader  is  referred  to  two  pamphlets 
by  Dr.  Delos  F.  Wilcox,  the  first  entitled  "Solving  the  Traction  Prob- 
lem." being  an  address  delivered  at  the  New  York  State  Conference  of 
Mayors,  June  12,  1919,  and  the  second  called  "The  Transit  Problems 
of  New  York  City,"  November,  1919,  in  which  Dr.  Wilcox  had  the  ad- 
vantage of  the  criticism  of  a  group  of  representative  men. 
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return  on  their  investment,*  and  the  public  pays  for  the  dupli- 
cation, which  usually  is  not  so  convenient  to  the  public  as  a 
single  system.  The  same  evils  result  if  the  municipality  itself 
constructs  ami  operates  the  duplicate  system  or  leases  it  to 
others  to  operate.  The  losses  arc,  as  a  rule,  disguised  by  the 
fact  that  they  are  paid  out  of  general  taxation,  but  they  never- 
theless still  exist. 

Public  Ownership  and  Management. — If,  finally,  the 
city  is  not  satisfied  with  its  regulation  of  the  semi-private  cor- 
poration, it  may  wholly  or  partly  assume  its  task.  If  the  road 
is  already  built  the  city  may,  under  its  power  of  eminent  do- 
main, take  the  franchises  and  property,  real  and  personal,  of 
tlie  transportation  company,  either  itself  running  the  road  or 
leasing  it  under  stringent  operating  conditions:  or  the  city  may 
itself  build  a  competing  road;  or,  if  the  road  is  not  yet  built, 
the  city  may  itself  in  the  first  instance  build  it.  constructing  it  as 
a  public  highway,  assessing  its  cost  against  the  land  owners 
benefited,  if  desired,  and  operating  it  or  leasing  it  for  opera- 

L      tion  afterwards. 

^ft       The  Franchise  of  the  Private  Company. — In  spite  of 

^■the  possibilities  of  the  regulation  of  franchises  already  granted, 
the  safest  course  is  properly  to  limit  and  define  the  franchises, 
in  the  public  interest,  at  the  time  they  are  given,  and  to  secure 
to  the  authorities  the  right  to  regain  these  franchises  on  favor- 

,     able  terms. 

^ft        There  has  been  much  time  and  study  given  to  the  deter- 
^inination  of  the  elements  of  a  model  franchise.     In  discussing 
this  subject  we  will  still  continue  to  take  transportation  as  an 
example  of  utilities  generally.** 

'The  ceriificatc  of  public  convenience  and  necessity,  usually  r«- 
qnircd  before  a  franchise  will  be  granted,  sometimes  nowadays  requires 
the  new  company  to  show  tliat  it  can  drive  its  competitor  ont  of  the 
field  at  a  rate  based  upon  a  fair  return  on  its  own  investment. 

•See  Delos  F.  Wilcox.  "Munuif>al  Franchises,"  McGraw-Hill  Book 
Co.,  New  York  Ciy,  1910  and  1911;  the  chapter  on  the  same  subject 
by  the  same  author,  in  the  Digest  of  Short  Ballot  Charters,  by  Gilbert- 
ton;  A  Model  City  Charter  and  Municipal  Home  Rule  as  prepared  by 
the  CommiUee  on  ^[u^icipal  Program  of  the  National  Municipal  League, 
6iia]  ed..  March  15,  1916,  p.  46,  the  Report  of  the  Committee  on  Fran- 
chises of  the  National  Municipal  League,  to  the  Conference  at  Toronto, 
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The  street  railway  franchise,  like  most  if  not  all  public  senr* 
ice  franchises,  if  granted  to  a  public  service  corporation  ai  alt. 
shouUI  be  monopolistic.  With  proper  regulations  and  limita- 
tions, (his  method  insures  the  most  effective  system  with  the 
lowest  rates.  In  so  far  as  it  is  too  late  to  adopt  this  i)oJic>\  the 
joint  use,  with  compensation,  of  tracks  in  the  central  parts  of 
the  city  and  at  other  strategic  points  should  be  secured,  so  that 
the  growth  of  outlying  systems,  which  to  be  useful  and  iwlf- 
1iuppi>rting  must  reach  these  parts  of  the  city,  may  be  obtained, 
and  wasteful  and  inconvenient  duplication  of  facilities  be 
avoided.  If  competition  must  be  allowed,  transfers  without 
charge,  so  far  as  possible,  should  be  insisted  on.  so  that  in  its 
travel  the  public  may  obtain  to  some  extent  the  advantages  of 
one  syntem.  AH  grants  should  be  made,  not  necessarily  for  the 
iwnie  period,  but  rather,  if  granted  at  different  times,  to  expire 
at  the  same  date.  In  this  way  a  better  system  may  be  planned 
and  secured  when  the  rights  are  regranted.  No  charge  shouM 
Uv  made  to  the  companies  for  the  rights  granted  them,  nor  any 
attempt  made,  by  extraordinary  taxation  or  otherwise,  to  obtain 
rrvenuc  from  them;  for  the  comi>anie5  must  reimburse  thciti- 
irlves  for  such  outlays.  A  better  method  is  to  require  the  com- 
panies to  furnish  adequate  service  at  the  lowest  practicable 
rales.  Public  utilities  are  the  life  blood  of  the  commxinily.  and 
it  is  belter  policy  to  obtain  revenue  from  almost  any  other 
turce. 

The  grant  of  the  right  to  lay  tracks  ui  particii]  ir  _-:r  ct:^ 
should  be  subject  to  the  consent  of  a  i)ercentage  of  llu-  ;ti  utu  r^, 
but  an  appeal  to  the  courts  or  a  public  service  commission 
should  be  provided  for.  on  whose  certificate  of  »  '  '  cessity 
and  convenience  permits  to  lay  the  tracks  may  I  •  t  d.     In 

determining  whether  a  fair  rale  of  profit  has  been  earned,  ex- 
U  ''di,  at  least  in  the  beginning,  are  likely  to  be  less 

I'j  I  the  rest  of  the  system — should  not  he  considered 

separately,  but  as  a  pan  of  the  entire  s>stem 
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Example  of  New  York  City. — New  York  City  in  the 
construction  of  its  subways  furnishes  an  example  of  good  and 
bad  practice  in  bestowing  franchises  of  this  nature.  In  grant- 
ing the  rights  for  the  construction  of  the  original  subway  the 
city  allowed  the  company  to  build  a  road  up  the  east  side  of  the 
narrow  island  of  Manhattan,  across  it  at  42nd  Street,  and  up 
on  the  west  side.  This  route  was  the  most  profitable  route  for 
the  old  company,  but  gave  it  the  power  to  prevent  the  con- 
struction of  any  new  system  on  reasonable  terms  eitlier  on  the 
east  or  the  west  side  of  the  city;  and  besides  it  stimulated 
growth  in  the  most  concentrated  parts  of  the  city  antl  thus  in- 
creased congestion.  The  old  subway  also  confirmed  the  lines 
of  growth  in  a  northerly  and  southerly  direction  and  narrowed 
instead  of  broadening  the  city. 

In  granting  the  franchises  for  the  new  subway  these  mis- 
takes were  in  a  measure  avoided,  but  at  great  expense  to  the 
city  on  account  of  the  power  which  its  strategic  position  gave 
the  old  company.  The  new  subways  extend  into  the  undevel- 
oped suburbs  of  the  city  in  nearly  all  directions,  thus  at  last 
making  New  York  a  round  city. 

I  Another  mistake  made  in  the  construction  of  the  old  sub- 
way was  the  failure  to  coordinate  it  with  other  necessary  city 
planning  measures.  Transportation  was  advocated  at  that 
time  as  a  sufficient  cure  in  itself  for  the  intense  congestion  of 
the  lower  east  side.  Without  the  proper  regulation  of  future 
building,  increased  transportation  facilities  proved  to  be,  as 
always,  little  more  than  a  palliative.  It  did  not  relieve  materi- 
ally the  overcrowding  of  the  lower  east  side,  and  it  built  up  a 
congestion  almost  as  bad  in  the  Bronx.  In  the  new  subway 
construction  the  city  has  done  better.  The  city  was  not  able 
to  see  its  city  problems  as  a  whole,  but  at  least,  after  its  partial 
solution  of  the  problem  of  transportation,  it  proceeded  to  pass 
its  well-known  zoning  regulation  of  building,  so  that  the  city 
certainly  will  not  lose  the  advantages  of  its  increased  transporta- 
tion facilities  to  anything  like  the  same  extent  that  it  did 
before.'" 

Recapture. — If  the  city  wishes  to  adopt  the  policy  of  mu- 
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nidpal  ownership,  the  right  of  recapture  of  franchises  becomes 
most  important ;  and  in  any  event  it  is  a  wise  policy  to  secure 
tliis  right  as  a  protection  against  unsatisfactory  private  man- 
agement of  utilities  and  as  a  method  of  spurring  the  semi- 
private  corporations  administering  them  to  good  service.  The 
right  under  eminent  domain  to  take  utility  franchises  and 
plant  is  an  insufficient  protection  against  inefficiency  and  exces- 
sive charges  for  many  reasons,  chief  among  wluch  is  the  fact 
that  the  companies  will  claim  that  the  franchise  itself  is  prop- 
erty for  which  the  city  must  pay  a  price  which  increases  with 
the  growth  of  tlie  city. 

There  are  many  metliods  of  securing  to  the  city  the  rigiit  of  J^ 
recapture.  The  franchise  may  l>e  granted  for  a  fixed  term,  ^M 
with  the  right  to  lake  it  and  the  plant  and  equipment  at  a  fixed  '" 
price,  or  at  a  \*aJuation  made  by  some  disinterested  body ;  or 
the  corporation  may  lie  required  to  surrender  the  franchise  axid 
plant  to  the  city  at  the  end  of  the  term  without  further  com-  M 
pensation.  Little  perhaps  is  gained  by  such  a  stipulation;  f or  ^fl 
the  public  must  in  some  form  pay  the  corporation  a  reasonable 
return  for  its  services,  capital  invested,  and  risks  incurred; 
and  the  equipment,  so  necessary  to  the  city's  prosperity  and  well- 
being,  is  inevitably  allowed  to  deteriorate  more  and  more  as  llic 
end  of  the  period  approaches.  A  better  plan  perhaps  is  to 
grant  a  franchise  terminable  at  the  option  of  the  city  at  any 
time,  or  after  the  expiration  of  a  very  short  period,  with  onm- 
pensation  at  a  fixed  price  or  at  a  valuation.  This  is  the  method 
that  is  least  likely,  also,  to  deter  the  corporation  from  making 
necessary  extensions. 

The  Water  Front. — C'ities  situated  on  navigable  water  arc 
privileged  to  have  communication  by  water  as  well  as  by  land. 
The  use  of  the  water  for  this  pur|K»se  is  dependent  upon  the 
ownership  of  land  giving  access  to  the  water.  For  this  reason 
the  city's  ^  —  -  'r-.nt  is  unique. 

The  •  [>  of  bnd  bordering  upon  a  non-navtgal>te 

stream  or  body  of  still  water  carries  with  it  ownership  of  the 
land  under  water  to  the  cent  '  -    «  •  .   j^ 

navigable,  the  law  as  lo  the  o  re, 

and  the  land  under  water,  differs  in  the  difFcrcni  Mates  in  this 
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itry;  in  some  the  title  being  in  the  owner  of  the  upland  sub- 
to  llic  public  right  of  navigation,  in  others  that  title  being, 
10  a  greater  or  less  extent,  in  the  slate.  Almost  universally, 
however,  the  owner  of  this  upland  has  certain  rights  in  this 
navigjible  water  other  than  those  belonging  to  the  public.  The 
imosl  important  of  these  rights  is  that  of  access,  including  the 
[right  to  build  wharves  and  piers  for  exclusive  use,  in  such  a 
Iway  as  not  to  interfere  with  public  navigation,  over  the  sub- 
Itncrged  land  to  deep  water.  In  England,  where  there  are  no 
stjch  large  rivers  and  lakes  as  with  us,  only  water  where  the 
tide  ebbs  and  flows  is  legally  held  to  be  navigable;  but  with  us 
the  legal  test  is  navigability  in  fact.^* 

Bulkhead  Lines. — In  planning  a  harbor  it  is  necessary 
10  fix  the  inter-relation  of  navigable  water  and  the  land  ap- 
proaches to  it.  This  is  done  by  fixing  bulkhead  lines,  up  to 
l^'hich  ships  may  go  and  beyond  which  solid  fdling  from  the  land 
into  the  water  shall  not  be  carried :  and  pier  head  lines,  beyond 
|\rhich  nothing  shall  extend  from  the  land  into  the  water.  In 
planning  a  harbor  and  the  cit>"  which  it  serves,  it  is  often  neces- 
isar)'  to  provide  for  the  possibility  of  land  transportation  by 
Ibridges  across  navigable  waters,  thus  obstructing  them  some- 
[what.  In  all  civilized  countries  neither  of  these  two  things 
'can  be  done  without  public  authority. 

The  Noncommercial  Water  Front — Recapture. — The 
[water  front,  indispensable  for  commerce,  is  of  great  use  to  a 
city  for  boulevards,  parks,  and  beaches,  giving  health  and 
'pleasure  to  be  obtained  in  no  other  way.  Cities  should  realize 
that  land  on  the  water  front  is  invaluable,  and  if  any  of  it 
mil  '  trted  with,  should  make  the  transfer  for  a  limited 
peri-  .  11  as  ^5  or  at  most  50  j-ears;  with  the  right  of  recap- 
re  on  reasonable  terms  within  a  much  shorter  period.  The 
limitation  of  grants  of  land  under  water,  like  the  limitation 


"In  sf>m<r  ?tAic»  the  owner  of  the  upland  has  a  preferred  right  to 
!^  from  the  stale;  2Q  C^c.  of  Law  and  Procedure,  358, 
Uaif,  in  most  jurisdictions,  has  no  ri§;ht  without  com- 
.uon   in  ijtnnvc  the  owner  of  the  upland  of  access;  Famham,  Lazo 
^ctrrs.  Vctl.   I,  p.  302  and   ff.     The  cstnhlishmrnt   nf  a  hnlkhr.id   Iidl* 


line, 


rale  confers  upon  the  owner  of  the  upland  authority  to  fill  tu  tliis 
Gould,  Law  of  iVaters  (jd  ed.)  sec  138. 
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of  franchise  grants^  is  a  necessary  part  of  the  conservation  of 

property  essential  to  the  public  welfare.    Any  other  course  is  a 
failure  to  guard  a  precious  heritage  for  tliose  who  come  after 


us. 


13 


"Under  the  charter  of  the  City  of  New  York  (sec  71)  "The  right* 
of  the  city  in  and  to  its  water  front,  ferries,  wharf  property,  land  under 
water,  public  landings,  wharvr*,  docks,  streets,  avenues,  parks,  and  all 
other  public  places  are  hereby  declared  to  be  inaiienable"  The  legisla- 
ture of  the  state,  however,  may  pass  statutes  for  the  alienation  of  ioch; 
rights ;  and  the  city  may  lease  niargin;4l  property,  and  land  under  watel 
for  the  limited  periods  (Charter,  sees.  83-84). 

In    1917.   the   Citizens    Union  of   New   York  City  introduced   Into  lb4 
state  legislature  of  that  year  a  bill   (Senate  Introductory  No.  907.  Crotn-I 
well;    Assembly    Introductory   No.    1^64,   Voukcr)    requiring  the   state   to. 
make  all  future  grants  of  land  under  water  on  condition  that  ihey  raaj  " 
be   retaken    for   any   public   purpose  on   repayment   of    "the   cotisidcratioi 
paid   hy  the  original   grantee   for  the  grant,  together  with  an  allows 
for    improvements."    The    Citizens    Union,    in    their   memorandum 
regard  to  the  bill,  says: — 

"The  firM  instance  of  the  use  of  a  recapture  clause  in  this  state 
in   lyoa.  when  the  late   Mayor  of   New  York.  Seth   Low.  prevailed 
the  State  Land  Commission  to  insert  it  in  all  grant*  by  the  state.     Th< 
were  but  two  or  three  exceptions  to  this  rule  up  to  1914.  .  .  ." 

This   bill  did   not   pass,   but  the   State   and   City  of    New   York 
adhere  to  the  practice  of  inserting  a  recapture  clause  in  grants  of 
under  water.     Sec  on  this  subject:   New   York  State,    A»tf -v  Gcw 
Grants   of   Land   under   U'ltrr    (J.   B.    Lyon    Co.,    Al  11;    New 

York    State.    Report    of    Attorne>'   General    for    1920    '..  .  e    Docif. 

meni.  19^1.  No.  $3;  J   B.  Lyon  Co.,  Albany,  1921),  PP   SOi.  335.  349  ff. 

The  recapture  clause  inserted  in  grants  of   land  under  water   bj 
City  of  New  York  (to  be  found  on  p.  338  of  that  report")  b  a.%  foil 

"Upon  the  express  condition  that  if  the  City  of   New  York  ahaXi 
any  lime   hereafter  acquire  said   premises  and  'improvements'  c»r  a 
or  portion   thereof,   by   condemnation   or   otherwise,    the   liability   at 
City  of   New  York  shall  be  limited  lo  the  amount  paid  by  said 
to  the   State    for  this   patent,   or   a   proporuonatc   par!    thereof,   U 
with  the  expm*c<  necessarily  incurred  by  the  patentee  for  the 
of  this  patent,  which  arc  hereby  fixed  at  the  sum  of  $350,  and 
value  of  iIk  'improvements'  on  said  premises,  or  the  proportionate' 
thereof  which  may  be   so  acquired      The   value  of  such   Imprrnfcrai 
if  all  are  fto  acquired,  or  ?nch  proportionate  part  of  the  aTT«itint  p»i'1  hf^ 
said  patentee   for  this   v  '   '^^   the   value  of   such    i 

«tn  a  pi;»rtion  of   such   I  U   may  be   so  acnuired  1 

New  York,  and  all    '  .     .u.  _„._,..    .r 

ircnt<'   which    may   : 

York,  may   be  detc: ...  ......    ,. :..„    ...-»■•-   -v    -- 

of  the  City  of  New  York  for  luch  acquisition." 


n 


CHAPTER  V 
STREETS— SETBACKS— TRAFFIC  REGULATIONS 

Streets. — Tlie  previous  consideration  of  various  details  in 
the  planning  of  a  city,  and  the  law  applicable  to  these  details, 
has  involved  the  disaission  of  many  legal  problems  relating 
to  the  construction  of  specific  public  features  of  the  city.  There 
still  remain  a  few  of  these  public  features  with  relation  to 
which  the  law  requires  further  statement,  tlie  first  of  which  to 
be  so  considered  being  streets. 

The  streets  of  a  citj^  are  constructed  with  the  double  ^nzr- 
posc  of  serving  the  general  public  and  the  abutter.  The  jr_:-.!„: 
is  entitled  to  use  them  as  avenues  of  communicatioo.  Tbe 
abutter  is  entitled  to  obtain  from  the  street,  light,  air. 
access  for  his  property.    The  city  cannot  without  com 

rive  him  of  these  advantages,  or  diminish  them, 
^d  communication,' 

Taking  Easement  Versus  Taking  Fee. — In 

ction  it  was  formerly  the  custom  for  the  city  to 

amount  of  interest  in  the  land  to  be  so  used  that 
ely  necessary  for  the  purpose.  This  interest  »  ai 
use  the  land  for  street  purposes.    The  law  dog  9 

city  in  its  taking  to  the  limited  right  th^ 
Street  use.    If  for  any  reason  it  seems  ex 
bt  given  the  right  to  take  full  ownership  or  * 
already  been  pointed  out.  the  manner  and 
cise  of  a  power  for  a  proper  purpose  is  for  vr^pnibpe  ra  tA 


y-'  Munic,    Corps.,   Vol.    Ill,    p. 

Road  '^eets,  sec    36.  notes  36.  39.     ti 

ttit  a:ui:cr    -iocs  not  own  the    fee,   such 
property   for  which  he  has  a  consiitut 
dticjjte    for    wliich    he   is    repaid    \i    tlierr 
tioo  givixig  him  that  right ;  sec  Nicholt, 

»73 
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wisdom  to  determine.'  It  is  now  more  customary  than  hereto- 
fore to  give  the  city  the  power  to  take  the  entire  title  or  "ice" 
to  lands  needed  for  streets,  and  for  cities  to  exercise  this  full 
power.  Experience  proves  the  wisdom  of  such  a  course.  There 
are  cases  in  which  the  taking  of  easements  is  an  economy  :  but 
as  a  rule  the  full  title  costs  the  city  Httle  more  than  the  limited 
right,  and  is  much  more  valuable  to  it.  Owning  the  fee»  the 
city  can  always  allow  the  abutting  property  owner  to  use  the 
property  to  such  an  extent  as  may  be  expedient  and  resume 
full  rights  at  any  time  without  cost  to  it. 

Effect  on  Abutters'  Rights. — The  statutes  and  decision 
of  the  various  states  are  not  in  harmony  as  to  the  differences 
resulting  from  the  taking  of  an  easement,  as  distinguished  from 
a  fee,  in  the  land  wanted  for  streets.  WTiere  the  city  owns  the 
fee  it  is  settled  that  the  abutter  may  not  occupy  any  part  of  the 
surface,  sub-surface  or  super-surface  of  the  street  except  with 
tlie  city's  permission  and  on  payment  of  any  charge  that  ihe 
city  may  make;  whereas  if  the  city  has  taken  only  an  easement 
for  street  use,  the  remaining  uses  belong  to  the  abutter,  and 
the  city  cannot  exclude  him  from  them  or  require  him  lo  pay 
for  enjoying  them.  Thus  if  the  city  owns  the  fee,  and  an 
abutter  wishes  to  build  a  vault  under  a  part  of  the  sidewalk, 
he  can  do  so  only  with  the  city's  consent,  revocable  at  any  lime* 
paying  for  the  privilege  whatever  the  city  may  charge.  K, 
however,  the  city  owns  only  an  easement,  the  sole  question  is' 
whctlier  the  space  desired  by  the  abutter  is  needed  for  sewers, 
water  pipes,  or  some  other  street  use.  If  not,  the  space  belongs i 
to  the  abutter,  and  he  has  the  right  to  use  it  without  payment 
to  the  city.' 

With  this  exception  the  better  opinion  is  that  there  is  no, 
practical  difference  in  the  two  cases  in  the  relative  rtglits  ofj 
the  abutters  and  the  city.  In  either  case  the  city  and  its  citizens! 
may  employ  the  street, — surface,  sub-surface  and  supcr-sur-l 
face, — for  any  legitimate  street  purpose;  in  either  case,  tbpj 
abutter  is  entitled  to  ..■  hi,  air  and  view  from  llir  stiexLj 

Thus  the  public  may  a ».»..  .i-^ii  of  the  street  for  the  passage  of 


i 

ine 

M 


'Sec    p.    21. 

•McQuilUn.  Mmmici^l  Cawf^orutian*,  Vol  IIJ,  pp.  ifi|8.  J8g8. 
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persons  and  vehicles  with  goods,  but  not  for  sandwich  men  and 
vehicles  covered  with  advertisements;  the  abutter,  where  it  does 
not  unduly  interfere  with  the  use  of  the  sidewalk  by  passersby, 
may  unload  boxes  across  it,  but  may  not  store  boxes  on  it.  It 
is  customary,  however,  in  parts  of  many  cities  to  allow  the  abut- 
ter to  occupy  the  city's  land  beyond  the  street  line,  on,  over  or 
under  the  surface,  for  steps,  porticos,  vaults,  bridges  and  other 
private  purposes  until  such  time  as  the  city  itself  needs  the  land. 
Sometimes  the  city  actually  draws  encroachment  lines  beyond 
which  the  abutter  may  not  go.  The  city  does  not  lose  its  right 
lo  take  this  land  by  lapse  of  time  as  a  private  owner  would  do; 
and  if  neither  the  city  nor  the  abutter  is  allowed  to  forget  the 
actual  slate  of  affairs,  there  is  no  reason  why  this  advantage, 
which  costs  the  city  nothing,  should  not  under  a  revocable 
license  be  allowed  the  land  owner. 

Removal  of  Encroachments. — When,  however,  traffic 
increases,  there  is  no  relief  so  quick  and  eflPective  as  the  removal 
of  encroachments  and  tlie  widening  of  the  driveway  by  adding 
to  it  a  portion  of  the  sidewalk.  Expensive  as  this  is  sure  to  be 
to  the  abutter,  he  should  not  regard  it  as  a  hardship;  for  he  has 
accepted  the  use  of  a  portion  of  the  city  land  free  of  charge 
on  the  chance  that  it  would  be  worth  more  than  the  subsequent 
reconstruction  would  cost  him.  and  must  accept  the  results  of 
his  speculation;  in  which  as  a  rule  he  is  not  a  loser.  He  also 
gains  by  the  widening  of  the  roadway,  which  makes  his  land 
more  serviceable  to  him  and  raises  its  value.  Mr.  McAneny, 
under  whose  administration  as  President  of  the  Borough  of 
Manhattan  in  the  City  of  New  York  encroachments  were  in 
many  cases  removed  and  the  capacity  of  streets  to  accommodate 
the  traffic  thus  increased,  incurred  at  first  much  enmity  by 
pursuing  this  policy;  but  soon  the  advantages  of  thus  virtually 
widening  the  streets  w^ere  admitted  even  by  the  owners  whose 
encroachments  w^ere  removed.  Perhaps  no  act  in  Mr.  Mc- 
Aneny's  public  life  proved  in  the  end  more  popular. 

Street  Use. — Under  the  decisions  of  the  courts  st'' 
includes  the  transmission  of  messages,   the  pass: 
water,  electricity,  etc.,  with  the  poles,  wires,  pipe», 
other  appliances  necessary  for  these  purposes ;  * 
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of  the  streets  for  communication,  and  the  streets  arc  intended 
to  be  avenues  of  communication.  In  practice  the  streets  arc 
utilized  for  newsstands,  and  many  other  private  businesses 
which  are  not  aids  to  communication.  To  what  extent  such  an 
employment  of  this  public  space  is  legal  is  still  uncertain.  There 
seems  to  be  a  tendency  at  least  to  tolerate  as  a  street  use  any  use 
which  has  become  customar>'  and  is  generally  regarded  as  a 
convenience  to  the  public.  These  and  all  street  uses  and  the 
methods  of  accomplishing  them  necessarily  change  with  time 
and  custom  and  public  needs. 

Use  of  Streets  by  Transportation  Companies. — The 
most  important  and  difficult  questions  with  regard  to  street  uses 
arose  in  reference  to  the  utilization  of  streets  by  transportation 
companies      It  was  early  held  that  the  emplojTnent  of  horse  ^H 
cars  with  tracks  in  the  surface  of  the  streets  by  a  semi -pri vat e^^ 
corporation  to  transport  local  passengers  through  the  streets, 
was  as  much  a  street  use  as  the  passage  of  persons  on  foot  or 
in  private  vehicles;  and  that,  therefore,  the  abutter  was  not 
entitled  to  damages  from  such  a  transportation  company.    Thia 
decision  -was  due  not  only  to  the  fact  that  such  a  use  was  cas-| 
tomary  and  proper,  but  also  to  the  fact  that  cars  drawn  by 
horses  on  the  surface  of  the  street  did  not  appreciably  increase 
the  burden  cast  upon  the  abutter.     Gradually,  with  changing 
methods  of  transportation,  the  abutter's  rights  and  privileges 
have  been  encroached  upon.    The  courts  in  the  different  states, 
still  differ  in  their  distinction  between  what  is  and  what  is  not  a 
street  use  for  which  a  corporation  must  pay  abutters  damages. 
The  tendency  of  the  legal  decisions  is  to  draw  the  line  as  fol- 
lows:— Corporations  may,  without  payment  to  abutters,  trans-| 
port  load  passengers  by  any  motor  power  at  grade;  if,  how- 
ever, they  employ  subways  or  elevated  structures,  or  carry 
freight  or  other  than  local  passengers,  they  are  liable  to  abtst- 
tcrs.    It  is  difficult  to  see  why  the  latt-  -  —    -  -  '-- 

as  strictly  street  uses  as  the  former. 
in  this  particular  line  of  cases  have  come  to  turn  rather  on 

:tual  burden  cast  ur.        '       *    iter  than  upon  the  qncstum' 

whether  the  use  is  a  !■  ^ct  use. 
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Setbacks. — A  setback  or  front   building  line  *   is  a  line 
^behind  Uic  street  line  beyond  which  on  his  o\\ti  land  the  abut- 
ter must  not  erect  buildings,  the  land  owner  retaining  the  right 
to  use  his  land  for  all  other  purposes.     The  establishment  of 
-such  a  line  ts  therefore  the  taking  by  the  city  of  an  easement 
under  the  right  of  eminent  domain  in  the  land  abutting  on  the 
street  in  question,  the  city  paying  not  the  value  of  the  land,  but 
^merely  the  value  of  the  easement.'^    This  easement  varies  with 
le  statute  and  the  ordinance  drawn  under  it  by  which  the  line 
is  fixed.    Under  some  ordinances  nothing  can  be  built  beyond 
this  line;  imder  others,  where  perhaps  lawns  are  deep,  porches, 
>iazza».  etc..  are  allowed  to  project  for  a  certain  distance,  a 
idiary  porch  and  piazza  line  being  drawn.     As  a  rule,  to 
expense,  buildings  in  advance  of  the  building  line  at  the 
ime  it  comes  into  existence  are  allowed  to  remain,  but  not  to 
be  renewed  or  substantially  repaired;  ^  and,  to  avoid  too  great 

iing   line  or   setback   has   been   resorted   to   in   this   country 

i^;   and   statutes   authoriring   its   use   will   often   be   found 

laws  of  the  various  statc.v  and  the  charters  of  their  cities. 

;i,    for   instance,   the   establishment   of   a   building   line   was 

iti   Hartford  in   1799;  in  New  Haven  in   1826,  Bridpeport  and 

1836.     The   provisions   will   be    found   in    the   private   hws   of 

VoL   I.     For  many  more  or  less  similar  acts,  sec  the  private 

'1^59,  t!^?.  iQir,  T913,  1915.  1917-     The  subject  is  now  regulated 

i,t    i.v-   general   laws;    Gen    Stats.    1918,    sec.   392   ff.,   5t9   ff. 

'■■  various  stales  on  this  subject  see  Tables  of  Statutes. 

'  ver,    by    zoning,    setbacks    may    be    established    under 

le  p«iice  pciwcr  without  compensation;  for  the  law  on  this  subject  see 

77»:     ]f.  sboulil  be  noted  also  that  in  Pennsylvania  (as  on  the  Continent 

'PC  p.    177)   as  a   result  of   the  practice,   sustained   by  the 

•    state    (sec  p.   31)    a  budding   line   may   be  established   in 

vilhoul   compensation    to    the   owner   of   the   land    and 

'  T   the  land  at  the  time  it   Is  taken:   the  owner  bting 

'I   '  ■  renew  or  substantially  repair  the  liuildinps.     Vur 

lure  sec  among  many  others  ordinances  of  Phila- 

i  i^'  nn   the  city  plan  of   Chestnut   Street,  approved 

ine  23,   18S8.  and  Jime  30.   1892.     See  also  the   recent 

iics — J92r,   Nos.   62   and   295  on   the   subject,   given   on 

of  thii  w..rk.     In  this  connccti-.n  the  ordinances  for  arcading   15th 

South    Penn.    Square   streets   in    Philadelphia   by   the   same   method, 

,'cd  OTj  June  »>   1900,  may  be  of  interest.     Sec  also  "Street  Widen- 

Meet  Traffic   Demands     hy  Nehon  P.  Lewis,  in  the  Proceedings 

.  .L   V,.;   ...1  r  -^--..^^  ^p  (^j^y   Planning  (1917K  P-  43 

passed  its   building  line  statute   (Acts   1893. 
•'»  .    .-ion;  and  little  use  was  made  of  this  power 

-  here  suggested.     For  the  sutule  in  the  present 
>  work. 
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irregularity  in  the  frontage  of  tlie  buildings  and  too  long  delay 
in  cumpleting  the  improvement,  the  city  often  condemns  the 
remaining  buildings  or  parts  of  buihlings  in  advance  of  the 
line  when  in  course  of  time  they  have  become  few  or  of  litUc 
value. 

Uses  of  Setbacks. — The  setback  may  be  employed  with 
advantage  as  a  feature  in  the  construction  and  use  of  three 
classes  of  streets: — suburban  and  minor  residential  streeu, 
suburban  business  and  traffic  streets  and  business  and  traffic 
streets  in  the  more  central  parts  of  cities.  The  problems  that 
arise  in  these  three  situations  will  here  be  treated  separately. 

Suburban  and  Minor  Residential  Streets. — In  smaU 
communities  outside  the  business  center,  and  in  the  suburbs  of 
larger  communities,  a  desirable  and  profitable  form  of  develop- 
ment of  land  on  smaller  and  side  streets  is  that  of  houses  with 
lawiis  in  front;  and  districts  so  developed  will  often  be  fotmd 
in  such  neighborhoods.  Such  districts  are  sometimes  the  result 
of  the  establishment  of  a  setback  by  private  covenants  in  deeds 
inserted  by  the  owner  of  a  large  tract,  or  of  tacit  agreement  by 
many  individual  builders  of  homes.  Where  the  location  of 
the  district  is  wisely  chosen,  appropriate  restrictions  of  this 
sort  raise  land  values,  because  they  make  a  neighborhood  more 
quiet,  pleasant  and  healthful  for  residence.  Such  rlistricts,  also, 
decrease  the  congestion  and  increase  the  light  and  air  of  the 
community  as  a  whole.  In  most  cases,  therefore,  there  i$  no 
reason,  economic  or  social,  why  the  character  of  the  district 
'•  should  not  remain  unchanged  for  many  years- 
Private  covenants,  however,  exjure,  and  tacit  agreements 
may  be  violated  with  i'         '      '  *      '       ner.     In  order, 

therefore,  to  preserve  t  ■     :  oi  tlic  owners 

and  the  city  it  is  often  neccssarj*  to  provide  for  public  setbacks^ 
Nor  is  the  utility  of  the  publicly  created  huildinjj  line  limited 
to  these  di.«tricts.  There  may  be  other  districts  which  should 
be  improvctl  in  this  way ;  but,  except  where  the  Iftnd  owners  mfc 
few  in  ntmiber,  it  is  <<'  '  *  Ic  to  get  them  all  to  agree; 

and  without  such  an  ;i^  is  impossible  to  establish  the 

restriction,  unless  sanctior>ed  and  enforced  bjf  tibe  public  Stt- 
thortties. 
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Suburban   Business   and    Traffic    Streets. — A    charac- 
teristic of  the  age  in  which  wc  live  is  the  growth  of  cities,  both 
in  population  and  in  business  and  industry  in  proportion  to 
population.    This  growth  seems  invariably  to  occasion  a  more 
intensive  employment  of  land,  due,  in  any  given  locality,  either 
to  an  increase  in  the  same  use  or  to  a  shift  to  a  more  intensive 
asc.    In  either  case  an  added  burden  is  thrown  upon  the  streets, 
the  main  business  thoroughfares  receiving  most  of  it.     This 
|oGCurs  both  in  the  central  and  in  the  more  outlying  parts  of 
rities,  and,  in  both  cases,  often  makes  it  desirable  to  provide 
for  Ihe  adaptation  of  the  streets  to  the  change  of  conditions 
llikely,  with  time,  to  occur.     The  problem  is  by  no  means  the 
[same  one  in  city  suburbs  and  city  centers.     In  the  centers  the 
streets  have  long  been  built,  and  it  is  no  longer  possible  lo 
choose  a  flexible  form  of  street  construction;  nor  can  changes 
the  streets  be  made  without  great  expense.     In  the  suburbs, 
Ihowex'er,  there  are  still  streets  to  be  laid  out.  and  the  streets 
hat  already  exist  are  not  so  intensively  improved.    These  prob- 
lems should  therefore  be  considered  separately,  and  it  is  the 
suburban  problem  that  will  be  now  taken  up.  ^ 

In  laying  out  a  new  street  which  may  Ijccome  important  for 
[business  or  traffic  two  courses  are  oi>en  to  the  city,  by  either 
\i  which  the  future  widening  of  the  street  may  be  provided 
;or.    The  city  may  at  once  take  land  of  a  width  adequate  for 
future  needs  and  allow  the  abutters  to  use  strips  on  each  side 
for  narrow  lawns,   or  it  may  lay  out  the  street  just  broad 
'nough  ffir  present  uses  and  impose  a  setback  on  the  abutters. 
lliat  when  the  street  is  widened  it  will  not  be  necessary  to 
*  r  buildings.     Either  course  avoids  the  waste  of  main- 
d  paved  roadway  of  needless  width,  gives  the  abutters 
he  advantage  of  strips  of  green  as  long  as  possible,  and  avoids 
LScless  <lestruction  of  buildings.     The  wisest  course  for  the 
rily  lo  purstie  is  perhaps  tv  take  the  entire  width  if  the  authori- 
i«  have  good  grounds  for  thinking  that  it  will  be  needed 
"    \  reasonable  time  and  there  is  money  in  the  treasury  for 
:{>osc;  but  otherwise  to  be  satisfied  with  the  narrower 
rcet  and  a  building  line. 
The  advant^iges  of  imposing  a  setback  nn  land  abutting  on 
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Streets  of  this  character  after  they  have  been  constructed,  when 
this  is  still  reasonably  possible,  are  admirably  stated  in  a 
pamphlet  issued  by  the  Committee  on  City  Plan  of  the  City 
of  New  York.^  The  committee  points  out  the  "practical  im- 
possibility" of  changing  the  lines  of  a  street  improved  to  its 
very  edge,  whatever  the  increase  of  the  burden  is  that  is  cast 
upon  it.  This  obstacle  is  avoided  by  the  use  of  the  buildii^ 
line  before  such  an  intensive  development  occurs. 

"The  existence  of  the  set-back  line"  the  authors  say,  "will  permit 
the  economical  widening  of  traffic  arteries  whenever  traffic  needs 
require.  It  introduces  a  measure  of  adaptation  and  elasticity  in 
street  design  that  is  of  immense  importance  in  view  of  the  almost 
prohibitive  expense  of  widening  a  street  once  laid  out  and  improved. 

"The  fixing  of  the  set-back  line  now  is  the  only  practical  method 
by  which  the  widening  of  many  traffic  arteries  can  be  secured  in  the 
future  when  greater  width  will  assuredly  be  required.  These  arteries 
are  now  residence  streets  and  the  houses  have  been  set  back  in  order 
to  provide  lawn  and  shade  and  to  remove  them  from  dust,  fumes  and 
noise  of  the  street.  They  cannot  be  widened  at  present,  as  the  cut- 
ting off  of  the  front  lawns  would  in  large  measure  destroy  the  value 
of  the  dwellings.  When,  however,  traffic  has  so  increased  that  the 
street  must  be  widened  it  is  more  than  likely  that  the  street  will  be 
no  longer  desirable  for  private  residence  purposes,  and  the  private 
dwellings  will  be  replaced  either  by  apartments  or  by  business  build- 
ings. The  set-back  line  can  therefore  be  established  when  the  future 
traffic  thoroughfare  is  still  a  residence  street,  with  advantage  to  all 
owners,  and  when  the  time  comes  to  widen  the  street  to  meet  traffic 
needs  the  set  back  can  be  taken  for  street  purposes  and  this,  too,  will 
be  to  the  advantage  of  the  owners.  By  thus  imposing  the  set-back 
line  and  then  widening  the  street  at  the  very  time  that  these  things 
can  be  done  with  greatest  advantage,  both  to  the  owners  and  the 
City,  the  traffic  artery  can  be  secured  at  a  minimum  expense." 

The  extract  just  quoted  not  only  states  the  advantages 
derived  from  the  flexibility  obtained  by  the  use  of  the  front 
building  line  but  also  illustrates  the  usefulness  of  the  building 
line  in  securing  an  orderly  shifting  from  one  development  to 
another,  W'hen  the  residential  street,  with  houses  set  back 
from  it,  changes  to  a  street  of  apartment  houses  or  stores,  these 

*  "Establish mem  of  Setbacks  or  Court  Yards  in  the  City  of  New 
York."  issued  in  1017  in  advocacy  of  a  city  bill,  since  passed  by  the  k||^ 
lature  (1917.  ch.  631)  giving  the  city  power  to  establish  tuch  tines.  The 
statute  is  given  in  full  on  page  1S5  of  this  work. 
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in  all  probability  will  advance  to  the  very  cd^c  of 
sidewalk.     Such  changes  usually  cannot  and  should 
be  opposed;  for  the  higher  land  values  generally  indicate 
It  the  new  use  is  of  greater  importance  to  the  community; 
ri  the  change  should  not  be  made  at  the  whim  of  one  or  two 
kortsigbted  or  selfish  land  owners,  who  by  building  to  the 
force  an  immediate  and  general  change  against  the 
01  the  street  as  a  whole,  and  temporarily  impair  land 
ralues  for  the  entire  street.    With  a  setback  established,  such 
kM  change  is  '.-  '  le  until  the  city,  in  the  general  interest 

^Hr  the  iniere.:  majority  of  the  property  owners  on  the 

^Kreet,  rtmoires  the  restriction  and  authorizes  the  change  of 

On  stich  a  street  there  is  often  a  special  need  of  a  setback 

street  corners.    As  communities  grow  and  traffic  increases, 

lers  are  tlie  first  to  develop  to  the  vcr>'  street  line.     This 

Llion  in  this  age  of  rapidly  moving  automobile  traffic  in- 

collisions.     In  such  cases,  no  doubt,  the  city  can  well 

Ford  to  pay  for  the  right  it  takes  to  maintain  a  view  around 

in  the  interest  of  traffic  movement. 

Central  Business  and  Traffic  Streets. — The  widening  of 

•Erects  in  dT\  .  intensively  improved  with  buildings  on 

each  iide  t"  'Ot  line,  is  sometimes  imperative.     The 

expense  in  such  cases  is  very  great,  and  is  due  much  more 

to  the  value  of  tlie  buildings  that  must  be  demolished  than 

t!>c  cost,  large  as  it  is,  of  the  land  tliat  must  be  taken.     In 

improvements  much  may  be   saved  by  establishing  a 

ig  line  bade  of  the  street  line  and  of  the  fronts  of  the 

Idings,  under  the  provisions  of  which  buildings,  in  so  far 

they  arc  in  advance  of  this  line,  shall  not  be  renewed  or 

vstantially  repaired.     In  this  way  the  city  is  not  forced  to 

the  bcsildings  until  they  are  of  comparatively  little  valtie. 

a  street  widening  is  slow,  but  the  great  saving  effected 

many  improvements  possible  that  otherwise  would  not 

undertaken^ 

Economy  of  Setback, — In  the  accomplishment  of  all  dm 

the  purposes  set  forth  above  the  use  of  the  setback  is  aa 

la  districts  where  front  lawxu  arc  appropriale  Ac 
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line,  if  established  seasonably,  is  altogether  for  the  acYvanta^ 
of  the  property  owners  and  may  be  fixed  witliout  expense  to  I 
them  or  the  city ;  for  the  theoretical  damage  to  the  land  owTier| 
due  to  the  restriction  placed  on  his  property  is  at  least  eqiiall 
by  the  benefit  to  him  of  the  restrictions  imposed  upon  his  neigh- 
bors.  As  an  adjunct  to  suburban  business  and  traffic  streets  the 
setback  is  economical  because  it  saves  future  waste  and  expense 
and  interferes  little  with  present  uses,  or  even  promotes  them. 
These'two  uses  of  the  front  building  line  are  by  far  the  most 
essential  and  the  most  usual.  Of  their  financial  results  in 
Brookline,  Massachusetts,  the  report  of  the  planning  board] 
for  1915  says: — 

"The  statement  designated  ^Appendix  D'  is  of  interest  as  Itidi 
eating  in  a  general  way  the  extent  to  whic!i  the  building  line  lia 
been  used  in  Brookline  since  its  acceptance  in  1896.  Between  1 
and  January  ist,  1916,  the  law  has  l>ccn  applied  to  twenty-one  streets 
and  a  total  frontage  of  33.303.63  lineal  feet.  The  set-back  vane* 
from  five  to  twenty  feet  and  has  an  average  of  10.3  feet.  On  thir- 
teen streets  no  award  has  t>ccn  made  or  only  a  nominal  award.  Aa 
'easement  for  building  lines  has  l>een  taken  from  one  hundred  and 
eight  propcrt>'  owners  and  of  this  number  ninety  received  either  00 
award  or  merely  a  nominal  award  for  damages.  The  total  ooit  to 
the  town  of  building  lines  on  the  twenty -one  street*  has  been 
$1,687.00.  The  total  area  restricted  has  been  315^9079  square  feet, 
making  the  average  cost  to  the  town  for  building  restriction  for  all 
building  lines  about  one-half  cent  per  square  foot.  There  i»  but  one 
outstanding  suit  for  damages  for  establishment  of  building  lines 
00  suit  for  such  damages  Itas  ever  been  brought  to  trial." 


It  remains  to  consider  the  cost  of  the  setback  as  a  m 
of  increasing  tijc  width  of  intensively  developed  streets, 
claim  cannot  be  made  for  it  that  it  accomplislies  the  desired 
result  at  a  small  expense,  for  this  cannot  be  brought  about  l>y 
»ny  method.     It  does  lessen  the  outlay  more  than  can  be  d 
in  any  other  way,  and  this  is  all  iliat  can  be  hope<I  for.    By 
use  many  of  the  heaviest  items  of  expenditure  arc  elimtnat 
and  all  the  rest  renuin  \hr    ■ ^r  are  not •'-  • — #-- -^H 

Setback  lines  may  be  ■  1  d  by  tht  yed 

for  laying  out  streets,  any  costs  being  assessed  against  t 
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Hitters  in  proportion  to  their  benefits,  as  in  street  openings," 

^If  this  is  done  there  will  be  few  cases  in  which  a  proper  build- 

^■ig  line,  except  where  it  is  used  to  widen  intensively  developed 

^Breets,  is  of  any  expense  to  the  city  as  a  whole.    The  financial 

^Results  to  the  town  of  Brookline,  just  quoted,  are  all  the  more 

rcnuirkable  because  such  assessments  are  not  provided  for  under 

the  >'         'iiisetts  law.     The  setbacks,  like  streets  and  other 

publiv  fs,  should  be  a  part  of  the  city  map. 

The  constitutionality  of  setback  statutes  to  be  established 
ider  the  power  of  eminent  domain  cannot  be  questioned.    The 
ileresl  in  the  extra  land  is  condemned  for  a  street  use:  the 
^slaturc  has  decided  to  take  an  easement  in  land  for  these 
trposes  instead  of  the  entire  title;  and  the  wisdom  of  this  de- 
►ion  cannot  be  challenged  by  the  courts,  for  it  is  a  question 
the  legislature  alone  to  decide.    Such  legislation  is  common 
td,  has  existed  and  has  been  used  for  many  years  in  sev- 
of  our  slates  and  has  received  the  approval  of  our  courts. 
Traffic  Regulation. — In  the  exercise  of  its  police  power 
city,  in  order  to  facilitate  traRic.  has  the  right  to  impose 
ilations  upon  abutters  and  the  general  public  in  their  use 
sidewalks  and  roadway.     Those  regulations  are  of  many 
such  as  limiting  the  hours  during  which  abutters  in 
led  parts  of  the  city  may  load  and  unload  goods  across 
Ihe  $i<}ewalk.  forbidding  vehicles  to  stand  longer  than  a  certain 
time  at  certain  places  and  requiring  vehicles  to  ot)ey  certain  di- 
rections  o  t    police   stationed   at   congested   corners.      Special 
streets  are  often  subject  to  special  rules.     Thus  in  some  cities 
(rafBc  in  certain  narrow  streets  called   "one  way  streets"  is 
lov^'ed  to  go  only  in  one  direction;  and  on  some  boulevards 
pleasure  vdiicfes  are  permitted.     Traffic  regulations  arc 
to  become  more  specific  as  congestion  in  cities  increases. 
istance,  streets  are  laid  out  of  a  given  width  to  accom- 
ite  a  given  number — two,  three,  four  or  more — of  streams 
t>l  vehicles  with  space  for  a  standing  vehicle  at  one  or  both 
\  vehicle  appreciably  wider  than  the  average  taken  as 


*For  refermcp*  lo  building  fine  statmcs,  under  which  in  most 
costs  are  paid  bf  local  aJscssnMmt,  sec  p.  184*  ff. 
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the  basis  of  this  calculation  entirely  spoils  this  nice  adjustment' 
As  streets  where  buildings  and  land  are  perhaps  too  expensii 
to  condemn  for  street  widening  approach  their  capacity, 
and  more  careful  traffic  regulation  may  be  the  only  relief  from 
intolerable  congestion. 

Note  C 
Setback  or  Building  Line  Statutes  in  the  United  States 

No.  I.    Massachusetts* 


If  a  city  by  its  city  council  or  a  town  accepts  this  section  or 
accepted  corresponding  provisions  of  earlier  laws,  a  building  line 
more  than  40  feet  distant  from  the  exterior  line  of  a  highway  or 
town  way  may  be  established  in  the  manner  provided  for  laying  out 
ways,  and  thereafter  no  structures  shall  be  erected  or  maintained 
between  such  building  line  and  such  way,  except  steps,  windows,  por-j 
ticos  and  other  usual  projections  appurtenant  to  the  front  wall  of 
building  to  the  extent  prescribed  in  the  vote  establishing  such  buili 
ing  line,  and  except  that   buildings  or  parts  of   buildings,   embank< 

lents.  steps,  walls,  fences  and  gates  existing  at  the  time  of  the  e* 
'lishment  of  the  building  line  may  be  permitted  to  remain  and  to 
maintained  to  such  extent  and  under  such  conditions  as  may  be  pi 
scribed  in  the  vote  establishing  such  building  line.  Whoever 
tains  damage  thereby  may  recover  the  same  under  chapter  seventy^ 
nine  [eminent  domain].  A  building  line  established  under  this 
tion  may  be  discontinued  in  the  manner  provided  for  the  discontioa- 
ancc  of  a  highway  or  town  way.  Whoever  sustains  damage  by 
discontinuance  of  a  building  line  may  recover  the  same  under 
ter  seventy-nine. 

No.  i.    Indiana  " 

Such  board  [of  park  commissioners  of  first  or  second  clasa  cities]j 

may  establish  a  line  determining  the  distance  at  which  all  strudun 
to  be  erected  upon  any  premises  fronting  any  park,  parkway*  pai 
boulevard  or  boulevard  shall  be  erected;  and  may,  in  the  name 
the  city,  acquire  by  condemnation  the  right  to  pfcrent  the  cr«cUan 

•Thi5   statute  was  first   passed   in    iPw    Uh-    ; 
back  of   not   morr  than   twrnty-fivp   frrt      l'n*irr 
provisioo.  as  ir     ' 
main,  and  it  \'- 

Cn<     (U,     sec       J/'  '''       ~''<    'I'il       i•ll■'>:'^l    ■li>      miiii      I(.^,tiiil      .'I      1'     Ml.a       Tin:)      I 

of  survey.  «ce  Gen.  Laws,  1930^  ch.  41,  tec  &>. 

"Act*  1011    n    (Ili,  turi  uf  tec  7;  Burnt'  .■'•"••^'/   ^«if    Tiuf^fr* 
•ec  8^53 
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and  to  require  the  removal  of,  all  structures  outside  of  such  lines; 
and  when  so  condemned,  no  permit  shall  be  issued  authorizing  any 
structure  outside  of  the  line  or  lines  so  established ;  and  no  such 
permit  issued  by  any  department  or  officer  of  any  such  city  shall  be 
effective  and  valid,  unless  approved  by  the  board  of  park  commis- 
sioners of  such  city.  The  establishing  of  any  building  line  outside  of 
any  park,  parkway,  or  boulevard,  as  herein  provided,  in  connection 
with  the  condemnation  of  the  land  for  the  same,  shall  be  understood 
to  be  condemnation  and  the  perpetual  annihilation  of  all  rights  of 
the  owners  of  property  which  shall  front  on  such  park,  parkway  or 
boulevard,  or  across  which  such  building  line  shall  run,  to  erect  any 
building  or  structure  whatever  or  any  part  thereof  between  such 
building  line  and  such  boulevard,  park  or  parkway;  or  such  result 
may  be  accomplished  by  absolute  condemnation  of  the  land,  with 
perpetual  and  irrevocable  free  license  to  use  and  occupy  such  land 
between  any  building  line  established  and  the  outside  line  of  such 
park,  parkway,  park  boulevard  or  boulevard  for  all  purposes  except 
the  erection  of  buildings  or  other  structures.  No  subdivision  into 
lots  of  any  lands  lying  within  6ve  hundred  feet  of  such  boulevards, 
parks  or  parkways  shall  be  valid  without  the  approval  of  such  board 
of  park  commissioners;  .  .  . 

No.  J.    New  York  " 
The  City  May  Acquire  Real  Property  for  Streets,  Parks,  Etc, 

New  York  City  Charter,  Sec.  970.  The  city  of  New  York  may 
acquire  title  either  in  fee  or  to  an  easement,  as  may  be  determined 
by  the  board  of  estimate  and  apportionment,  for  the  use  of  the  pub- 
lic, to  all  or  any  of  the  real  property  required  for  streets  and  court- 
yards abutting  streets,  and  for  parks,  parkways,  playgrounds,  ap- 
proaches to  bridges  and  tunnels  and  sites  or  lands  above  or  under 
water  for  bridges  and  tunnels,  and  sites  or  lands  above  or  under 
water,  for  all  improvements  of  the  navigation  of  waters  within  or 
separating  portions  of  the  city  of  New  York,  or  for  the  improvement 
of  the  water  fronts  of  the  city  of  New  York,  or  part  or  parts  thereof, 
heretofore  duly  laid  out  upon  the  map  or  plan  of  the  city  of  New 
York,  of  the  city  of  Brooklyn,  or  Long  Island  City,  or  of  any  of  the 
territory  consolidated  with  the  corporation  heretofore  known  as  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  or  here- 


"The  provision  with  regard  to  setbacks  (here  called  "courtyards 
abutting  streets")  was  made  by  the  statutes  of  the  State  of  New  York 
of  1917,  ch.  631,  as  an  amendment  to  the  scctinns  of  the  charter  for  the 
acquisition  of  land  for  streets,  parks,  etc..  and  is  phrased  with  a  fullness 
of  detail  characteristic  of  legislation  in  that  state.  The  nmcndmcnt  is 
here  distinguished  from  the  former  law  fay  being  placed  in  italics. 
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after  duly  laid  out  upon  the  map  or  plan  of  the  city  of  New  Voric,  u 
herein  constituted,  and  cause  the  same  to  be  0F>ened,  or  acquire  title 
as  above  stated  to  such  interests  in  real  property  as  will  promote  pub* 
He  utility,  comfort,  health,  enjoyment^  or  adornment,  the  acqtdsitiaa 
of  which  is  not  elsewhere  provided  for.  The  board  of  estimate  and 
apportionment  may  specify  what  use  is  required  of  the  r«a!  prapcsty 
which  it  may  determine  shall  be  acquired  for  pubh'c  osc.  and  th« 
extent  of  such  use,  and  may  direct  the  same  to  be  acquired  whenerer 
and  as  often  as  it  shall  deem  it  for  the  public  interest  so  to  do.  The 
real  property  required  for  such  purposes  may  be  taken  therefor,  and 
compensation  and  recompense  shall  be  made  to  the  owners  thereof. 
The  real  property  benefited  by  the  improvement  may  be  assessed  for 
the  benefit  and  advantage  derived  therefrom.  In  all  proceedtngi 
authorized  by  the  board  of  estimate  and  apportionmeol  prior  to 
first  day  of  JanuaT>',  nineteen  hundred  and  seventeen,  the  said  board 
shall  determine  whether  the  compensation  to  be  made  to  the 
of  the  real  propert>-  to  be  acquired  shall  be  ascertained  by  the  supreme 
court  without  a  jury,  or  by  three  commissioners  of  estimate  to  be 
appointed  by  the  said  court.  In  proceedings  in  which  the  board  of 
estimate  and  apportionment  shall  determine  that  the  compensation  ta 
be  made  to  the  owners  of  the  real  property  to  be  acquired  shall  br 
ascertained  by  the  supreme  court  without  a  jury,  the  city  of  Ne» 
York  shall  make  application,  or  cause  application  to  be  made  to  the 
said  court,  in  a  county  within  the  city  of  New  York  and  within  the 
judicial  district  in  which  tlie  real  property  to  be  acquired  is  situated. 
to  have  the  compensation,  which  should  justly  be  made  tu  the  respec- 
tive owners  of  the  real  property  proposed  to  be  taken,  ascertained  and 
determined  by  the  said  court  without  a  jury,  and  to  have  the  cost  of 
the  improvement,  or  such  portion  thereof  as  the  board  of  estimate 
and  apportionment  shall  direct,  assessed  by  the  court  upon  such  real 
property  as  the  board  of  estimate  and  apportionment  may  deem  I 
be  benefited  thereby.  In  proceedings  in  which  the  board  of  estiraai 
and  apportionment  shall  determine  that  the  compensation,  wbkfa 
should  justly  be  made  to  the  owners  of  the  real  property  pfOfio«eA; 
to  be  taken,  shall  be  ascertained  by  three  comr 
to  be  appointed  by  the  said  court,  tlie  city  of  . 
application,  or  cause  application  to  be  made  to  tli  n 

county  within  the  city  of  New  York  and  within  the  ;..-., -,  t  ii 

which  the  real  property  to  be  acquired  is  situated,  for  the  appoint 

ments  of  three  commissioners  of  estimate  to  ascertain  and  determi 

the  compensation  to  be  made  to  the  owners  of  the  real  property 

posed  to  be  ai  Mid  in  a  proper  case,  fi       '  f 

one  of  the  c(  t«  nf  ^fttimafe  tt*  n  €■ 

mcnt   for  the  puri 

improvement,  or  *m 

apportjocuncnt  may  direct  to  be  a^sesacd  upon  &ucb  rcai  property  aa 
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ly  b€  deemed  by  the  said  board  of  estimate  and  apportionment  to 
benefited  thereby.    The  board  of  estimate  and  apportionment  may 
attlhorize  two  or  more  streets  to  be  included  in  one  proceeding.    The 
moneys  collected  upon  the  assessment  (or  benefit  shall  be  paid  into 
the  cit>*  treasury.     The  damages  awarded  as  compensation  shall  hc- 
ime  due  and  payable  immediately  upon  the  entry  of  the  hnal  decree 
the  court,  or  upon  the  entry  of  the  order  confirming  the  report  of 
comniissJoners  of  estimate,  as  the  case  may  be.     In  proceedings 
Itiwrized  by  the  board  of  estimate  and  apportionment  after  the  first 
iy  01  January,  nineteen  hundred  and  seventeen,  the  compensation  to 
lich  the  owners  of  the  real  property  to  be  acquired  for  the  use  of 
ic  public  for  tlic  purposes  specified  in  this  section,  shall  be  ascer- 
tined  and  determined  by  the  supreme  court  without  a  jury  in  the 
iner  and  accordinjj  to  the  procedure  prescribed  by  this  title,  and 
and  after  said  date  the  city  of  New  York  shall  make  application 
tlie  court,  or  cause  application  to  be  made  to  the  supreme  court  in 
fCounty  Within  the  city  of  New  York  and  within  the  judicial  district 
which   the   real   properly  to  be  acquired  is  situated,   to  have  the 
h  should  justly  be  made  to  the  respective  owners 
u  /  proposed  to  be  acquired,  ascertained  and  deter- 

by  the  said  court  without  a  jury,  and  to  have  the  cost  of  the 
irorement,  or  such  portion  thereof  as  the  board  of  estimate  and 
tpporlMmment  shall  direct,  assessed  by  the  court  upon  the  real  prop- 
erty deemed  by  the  board  of  estimate  and  apportionment  to  be  bene- 
fited thereby." 

Utting  of  Title  in  tht*  City  to  Real  Property  Taken  for  Streets  or 
Parks  or  Other  Purposes 

Sec  976^    Should  the  board  of  estimate  and  apportionment  ac  any 
imt  deem  it  for  the  public  interest  that  the  title  to  the  real  property 
itred  for  any  improvement,  authorized  herein,  should  be  acquired 
fe  the  city  of  New  York  at  a  fixed  or  specified  time,  the  said  board 
[of  estimate  and  apportionment  may  direct,  by  a  three-fourths  vote, 
>n  the  date  of  the  entry  of  tlie  order  granting  the  application 
in  or  Mpnn  the  date  of  the  filing  of  the  oaths  of  the  com- 
lers  of  as  the  case  may  be,  as  provided  for  in  this 

or  upon  /I  (1  date  after  cither,  the  title  to  any  piece  or 

[^rcel  of  real  property  lying  within  the  lines  of  any  improvement 
^Hin  authorized,  shall  be  vested  in  the  city  of  New  York.  Upon 
^e  date  of  the  entry  of  the  order  granting  the  application  to  con- 
*«'nn,  or  upon  the  date  of  the  filing  of  such  oaths,  as  the  case  may 
t*tOr  upon  such  subsequent  date  as  may  be  specified  by  said  board, 
^  city  of  New  York  shall  become  and  be  seized  in  fee  of,  or  of 
|^«4Kinent.  in,  over,  upon  or  under,  the  said  real  property  described 
in  the  said  resolution,  as  the  board  of  estimate  and  apportionment 
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after  duly  laid  out  upon  the  map  or  plan  of  the  city  of  New  Yoric.  m 
herein  constituted,  and  cause  the  same  to  be  opened,  or  acquire  title 
as  above  stated  to  such  interests  in  real  propert>'  as  will  promote  pub- 
lie  utility,  comfort,  health,  enjoyment,  or  adornment,  the  acquttitioci 
of  which  is  not  elsewhere  provided  for.  The  board  of  estiniate  and 
apportionment  may  specify  what  use  is  required  of  the  real  profKrty 
which  it  may  determine  shall  be  acquired  for  public  use,  ftnd 
extent  of  such  use,  and  may  direct  the  same  to  be  acquired  whcncv^ 
and  as  often  as  it  shall  deem  it  for  the  public  interest  so  to  do.  The 
real  property  required  for  such  purposes  may  he  taken  therefor,  and 
compensation  and  recompense  shall  be  made  to  the  owners  liicreof. 
The  real  property  benefited  by  the  improvement  may  be  assessed  for 
the  benefit  and  advantage  derived  therefrom.  In  all  proceedings 
authorized  by  the  board  of  estimate  and  apportionment  prior  to  \ 
first  day  of  January,  nineteen  hundred  and  seventeen,  the  said  board 
shall  determine  whether  the  compensation  to  be  made  to  the 
of  the  real  property  to  be  acquired  shall  be  ascertained  by  the  suprcsne 
court  witliout  a  jury,  or  by  three  commissioners  of  estimate  to  be 
appointed  by  the  said  court  In  proceedings  in  which  the  board  of 
estimate  and  apportionment  shall  determine  that  the  compensation 
be  made  to  the  owners  of  the  real  property  to  be  acquired  shall  be 
ascertained  by  the  supreme  court  without  a  jury,  the  city  of  New 
York  shall  make  application,  or  cause  application  to  be  made  to 
said  court,  in  a  county  within  the  city  of  New  York  and  within 
judicial  district  in  which  the  real  property  to  be  acquired  is  situated. 
to  have  the  compensation,  which  should  justly  be  made  to  the  respec- 
tive ovmers  of  the  real  property  proposed  to  be  taken,  ascertained  azid 
determined  by  the  said  court  without  a  jury,  and  to  have  the  cost  of 
the  improvement,  or  such  portion  thereof  as  the  board  of  estimate 
and  apportionment  shall  direct*  assessed  by  the  court  upon  sucb  real 
property  as  tJic  board  of  estimate  and  apponiomneot  may  deetu  to 
be  benefited  thereby.  In  proceedings  in  which  the  board  of  cstinut 
And  apportionment  shall  determine  tltat  the  compensatioD, 
tlbouM  justly  be  made  to  the  owners  of  the  real  property  proposed 
to  be  taken,  shall  be  ascertained  by  three  con--  ■-<■  of  estimate 

to  be  appointed  by  the  snid  court,  the  city  of  '<  shall  make 

appltcatioar  or  cause  application  to  be  nude  to  the  said  court  in 
coonty  within  the  city  of  New  York  and  wititin  the  judicial  district 
^which  the  real  property  to  be  acquired  is  situated,  for  the  a|ipoiBl 
Its  of  •»^-—  — mmi*sioocrs  of  estimate  to  ascertain  ar*' 
com;^-  >  be  made  to  the  owners  of  the  real  ; 

posed  to  be  ac^uired^  and  in  a  proper  ca»c^  for  the    i" 
one  of  tlie  COCBmuiionrTf  nf  rstimalr   a%  n.  conrmi^    :r.r: 
Stent  for  tlie  pur^Nne  ^nt  of  ih- 

inprovefDcnt,  or  such  {  i>oard  of 

apportfammrnl  oay  direct  to  be  asaesacd  npoa  sttcb  real  property  u 
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ly  he  dcctnfd  by  the  said  board  of  estimate  and  apportionment  ta 
benefited  thereby.     The  board  of  estimate  and  apportionment  may 
aothonze  two  or  more  streets  to  be  included  in  one  proceeding.    The 
meys  collected  upon  the  assessment  for  benefit  shall  be  paid  into 
city  treasury.     The  damages  awarded  as  compensation  shall  be- 
due  and  payable  immediately  upon  tlie  entry  of  the  final  decree 
the  court,  or  upon  the  entry  of  the  order  confirming  the  report  of 
commissioners  of  estimate,  as  the  case  may  be.     In  proceedings 
thoHzed  by  the  board  of  estimate  and  apportionment  after  the  first 
ly  of  Jiinuary,  nineteen  hundred  and  seventeen,  the  compensation  to 
lich  tlie  owners  ot  the  real  property  to  be  acquired  for  the  use  of 
the  public  for  the  purposes  specified  in  this  section,  shall  be  ascer- 
tained and  determined  by  the  supreme  court  without  a  jury  in  the 
manner  and  according  to  the  procedure  prescribed  by  this  title,  and 
on  and  after  said  date  the  city  of  New  York  shall  make  application 
to  the  court,  or  cause  apph'calion  to  be  made  to  the  supreme  court  in 
t  county  within  the  city  of  New  York  and  within  the  judicial  district 
in  which  the  real  property  to  be  acquired  is  situated,  to  have  the 
eompensation.  which  should  justly  be  made  to  the  respective  owners 
T>i  the  real  property  proposed  to  be  acquired,  ascertained  and  deler- 
I  by  the  said  court  without  a  jury,  and  to  have  the  cost  of  the 
,    L-vement,  or  such  portion  thereof  as  the  board  of  estimate  and 
apportionment  shall  direct,  assessed  by  the  court  upon  the  real  prop- 
deemed  by  the  board  of  estimate  and  apportionment  to  be  bene- 
sd  thereby." 

^uiing  of  Title  in  the  City  to  Real  Property  Taken  for  Streets  or 
Parks  or  Other  Purposes 

Sbc  976,  Should  the  board  of  estimate  and  apportionment  ai  any 
'time  deem  it  for  the  public  interest  that  the  title  to  the  real  property 
Tcquircd  for  any  improvement,  authorized  herein,  shoidd  be  acquired 
^  the  city  of  New  York  at  a  fixed  or  specified  time,  the  said  board 
t»f  estimate  and  apportionment  may  direct,  by  a  three-fourths  vote, 
that  upon  the  date  of  the  entry  of  tlie  order  granting  the  application 
to  condrf^mn  or  upon  the  date  of  the  filing  of  the  oaths  of  the  com- 
of  estimate,  a?  the  case  may  be,  as  provided  for  in  this 
upon  a  specified  date  after  either,  the  title  to  any  piece  or 
P*rctl  oi  real  property  lying  within  the  lines  of  any  improvement 
^fTtin  authorized,  shall  be  vested  in  the  city  of  New  York.  Upon 
'he  due  of  the  entry  of  the  order  granting  the  application  to  con- 
'Icmn,  or  upon  the  date  of  tlie  filing  of  such  oaths,  as  the  case  may 
r^  or  upon  such  subsequent  date  as  may  be  specified  by  said  board, 
I"**  city  of  New  York  shall  become  and  be  seized  in  fee  of,  or  of 
[^CUemcnt,  in,  over,  upon  or  under,  the  said  real  property  described 
tbc  aid  resolution,  as  the  board  of  estimate  and  apportionment 
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may  determine,  the  same  to  b€  held,  appropriated,  converted 
used  to  and  for  such  purpose  accordingly.  In  such  cases  intetesft  at 
the  legal  rate  upon  the  sum  or  sums  to  which  the  owners  are  justfy 
entitled  upon  the  date  of  the  vesting  of  title  in  the  city  of  New  York, 
as  aforesaid,  from  said  date  to  the  date  of  the  final  decree  of  the 
court  or  to  the  date  of  the  report  of  the  commissioners  of  estimate, 
as  the  case  may  be.  shall  be  awarded  by  the  court  or  by  the  co 
missioners,  as  the  case  may  be,  as  part  of  the  compcnsat  hi 

such  owners  are  entitled.     In  all  other  cases,  title  as  ai  -Hall 

vest  in  the  city  of  New  York  upon  the  filing  of  llie  linal  decree  of 
the  court  or  upon  the  entry  of  the  order  confirming  the  report  of  the 
commissioners  of  estimate,  as  the  case  may  be,  and  the  reversal  on 
appeal  of  the  final  decree  of  the  court  or  of  the  order  of  confirma- 
tion, as  the  case  may  he,  shall  not  divest  the  city  of  title  to  the  real 
property  affected  by  the  appeal.  Uppn  the  vesting  of  title  the  city 
of  New  York,  or  any  person  or  persons  acting  under  its  authority, 
may  immediately,  or  any  time  thereafter,  take  possession  of  the  real 
property  so  vested  in  the  city,  or  any  part  or  parts  thereof,  wtthool 
any  suit  or  proceeding  at  law  for  that  purpose.  The  title  acqair 
by  the  city  of  New  York  to  real  property  required  for  a  street  s 
be  in  trust,  that  the  same  be  appropriated  and  kept  open  for,  or 
part  of  a  public  street,  forever,  in  like  manner  as  the  other  ftreetf 
in  the  city  are  and  of  right  ought  to  be.  The  board  of  estimate  and 
afiportionifu^ni  may,  at  the  time  of  the  adoption  of  the  r<'«  niti- 

tutiftg  the  proceeding  in  which  lands  are  to  be  acquired  ;  .jrd 

purposes,  determine  whether  the  fee  or  an  easement  shaii  be  %h:qutr 
in  lands  required  for  courtyards,  and  it  may  prescribe  such   comd 
tions  and  limitations  on  the  title  so  to  be  acquired  and  as  to  the  tern- 
forary  or  permanent  use  of  the  land  so  to  be  acquired  as  it  mjjy  rfrr 
proper,  and  the  title  which  the  city  shall  acquire  to  the  lands  reqmir 
for  courtyard  purposes  shall  be  such  as  the  board  iff  estimate  o 
apportionment  shall  determine,  aftd  such  title  shall  be  held  by  tk$ 
city  sitbject  to  such  limitations  and  conditions  as  to  title  thereto  dr 
«r  to  the  use  thereof  as  the  board  of  estimate  and  apporticnfneni  skalL 
fr$tcribe.     If  not  inconsistent  with  such  limitations  and 

r*to  tfite  or  as  to  use,  land  acquired  for  courtyard  purposes^ 
\devott4  to  general  street  uses  whenrt^er  the  board  of  estimate 
■mfpoflionment  shcdl  determine  that  the  public  interest  requires 
nse.    If  any  individual  or  corporation  before  the  entry  of  the 

r "  '  *'  -•      :    -  --   ----1  -^T  Qp  before  iV t 

\  '•  case  may  b*  ' 

private  if'"^f»^  pi"*-  '■ 'S«.  any  tt..   , 
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the  real  property  so  to  be  acquired  for  the  purposes  herein  provided 
for  shall  be  taken  subject  to  such  easement;  provided,  however,  that 
nothing  herein  contained  shall  be  so  construed  as  to  limit  the  power 
of  the  city  of  New  York  to  acquire  by  purchase  or  by  condemnation 
proceedings  the  entire  plant  or  service  of  such  individual  or  corpora- 
tion, or  to  acquire  such  easement  in  such  street  in  any  other  appro- 
priate proceedings.  The  title  in  fee  acquired  by  the  city  of  New 
York  to  real  property  required  for  all  purposes  provided  for  in  this 
title,  except  street  and  courtyard  purposes,  shall  be  a  fee  simple 
absolute. 


PART  IV 

PLANNING  THE  PRIVATE  FEATURES 


CHAPTER  I 

THE   PRINCIPLE   OF   BUILDING   REGULATION 
AND  ZONING 

Building  Regulation, — Building  regulation  may  be 
lU^hly  divided  into  three  classes :  Structural  requirements, 
^gulation  of  the  bulk  of  buildings  and  other  structures,  and 
^gulation  of  the  uses  for  which  they  may  be  erected,  or  to 
'hicb,  when  already  in  existence,  they  may  be  put  in  various 
irts  of  a  locality.  In  connection  witli  the  regulation  of  the 
of  structures  on  land  may  conveniently  be  considered  analo- 
»«is  uses  of  land  without  structures  on  it,  as.  for  instance,  for 
conduct  of  the  junk  or  lumber  business  or  for  the  parking 
taxicabs  for  immediate  call.  The  expression  "structural  rc- 
r-cments*'  here  used,  means  those  other  than  of  bulk. 

Building  regulations  may  be  tlie  same  for  all  structures,  or 

c>f  the  same  class,  throughout  the  entire  city  or  other  admin- 

"^tive  unit,  or  they  may  vary  in  the  various  parts  of  that 

►»t.    In  the  latter  case  they  are  called  zone  regulations.     Use 

tlations,  however,  being  intended  to  confine  buildings  em- 

'ycd  for  certain  purposes  to  certain  parts  of  a  city,  are  neccs- 

ily  zoning  regulations.^ 

Retroactive  Regulations. — Building  regulations  arc  not 

«i  rule  so  drawn  as  to  be  retroactive.^     Existing  buildings 

ti   rrgard   to  the  construction  of   buildings  of  a  ccr- 

it  the  city,  for  a  given  use,  do  not  vary  the  character 

nf  tlir  city  )>cic  from  the  other  and  are  not  in 

as  use,  but  as  structural  regulations. 

ivKUiai.Liii  of  t-03  Angeles  are  a  notable  exception;  see 
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tenements  over  three  stories  to  be  of  fire  proof  material.^  The 
result  is  that  in  Manhattan  and  other  parts  of  the  city,  New 
York  is  prevailingly  a  city  of  six  or  five  story  residences,  while 
in  Chicago  the  three  story  type  is  tlie  predominant  one.  At 
the  time  these  fire  proofing  regulations  were  passed,  a  plain 
height  limit  prescribing  such  a  maximum  would  have  been 
difficult  of  enactment. 

Bulk  Regulations. — The  principal  purpose  of  bulk  regu- 
lations •  is  to  guard  against  undue  concentration.  In  form  they 
are  rules  fixing  maxima  which  structures  shall  not  exceed.  A 
measure  of  concentration  in  these  communities  is,  on  the  whole, 
desirable.  A  city  is  the  result  of  the  division  of  labor,  one  of 
the  consequences  of  which  is  the  specialized  use  of  land.  Spe- 
cialization is  utilization  to  the  greatest  advantage.  In  the  coun- 
try the  raw  material  is  produced  and  extracted;  in  the  city  it  is 
manufactured  and  exchanged.  Manufacture  and  exchange 
require  more  frequent  and  quicker  contacts  than  production 
and  extraction ;  and  therefore  city  land  is  employed  more  inten- 
sively and  is  more  productive  and  valuable. 

But  the  tendency  of  concentration  is  to  increase.  More 
intensive  use  augments  the  return  from  a  given  area  of  land; 
this  adds  to  its  value;  and  in  the  endeavor  to  obtain  a  return 
proportionate  to  this  greater  value  the  use  is  made  still  more 
intensive,  and  so  on  in  the  vicious  circle.  Thus  undue  concen- 
tration becomes  congestion,  clogging  movement  instead  of 
facilitating  it,  to  the  injur>'  not  only  of  business  and  industry 
but  of  living  contlitions  as  well.  The  public  and  semi-public 
features  of  a  city — its  streets,  transit  facilities,  sewers,  parks, 
tc. — are  of  necessity  planned  and  constructed  for  a  certain 
intensity  of  use.  It  is  mainly  the  bulk  of  the  strtictures  of  the 
city  that  are  privately  owned  and  used — the  houses  where  the 
people  live  and  the  stores  and  factories  where  they  work — that 
determines  the  amount  of  use  to  which  these  public  facilities  are 
subjected.     If  these  public   features— except  as  a  necessary 

•The  provision  is  now  lo  be  found  in  the  Chicago  Code,  Cillaghan 
and  Co.,  Chicago,  1911,  sec.  450. 

*For  a  recent  article  on  height  reffulaTion  "''wcrn- 

ing  City    Development"    in   the    (English)    '  ''^f 

July,   1921. 
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provision  for  the  city's  growth — ^arc  made  bigger  dian  is  needed 
for  the  use  to  which  they  are  put,  there  is  a  waste  of  equipment. 
Of  this  the  unnecessarily  broad  street,  paved  at  great  expense 
to  its  entire  breadth,  is  a  glaring  example.  If,  however,  by  the 
unrestricted  increase  in  the  bulk  of  buildings  and  the  resulting 
growth  in  traffic  these  public  and  semi-public  features  are 
allowed  to  become  inadequate,  there  is  dislocation,  contusion, 
constriction  and  the  hea\'y  losses  they  necessarily  entail.  The 
hopeless  congestion  of  people  and  traffic  in  lower  N^ew  York 
City  and  in  the  Loop  in  Chicago,  and  the  condition  of  those  who 
must  work  there,  are  only  extreme  illustrations  of  what  exists  in 
many  of  our  cities.  It  has  been  calculated  that,  even  if  all 
traffic  were  removed^  many  of  the  streets  and  sidewalks  of 
lower  New  York  would  hold  only  from  96.3  to  37.5  per  cent 
of  the  occupants  of  its  buildings,^  and  that  to  take  the  inmates 
of  one  of  them  to  their  homes  alone  taxes  the  subway  to  its 
capacity  for  half  an  hour.  In  some  of  these  streets  the  light 
is  so  obstructed  by  tali  buildings  that  artificial  light  is  necessary 
even  in  the  space  nearest  the  window,  for  most  of  the  frontage, 
on  a  sunny  day  in  midsummer.  Except  in  rare  instances  the 
public  features  of  a  city,  once  planned  and  constructed,  can* 
not  be  greatly  augmented — the  expense  is  prohibitive — and  to 
keep  pace  with  the  demands  of  unrestrained  private  growth  is 
manifestly  impossible. 

Nor  is  the  balance  between  private  buildings  and  public  fea- 
tures the  only  one  that  must  be  maintained  by  restricting  the 
mass  of  private  structure*.  Every  building — whether  a  resi- 
dence, a  store  or  a  factory — tn  which  human  beings  remain 
for  any  c<        '      Me  time,  requires  a  certain  ai  f  open 

space  apiM  to  it.  to  furnish  access  of  <J  air. 

Direct  sun  light  is  also  most  valuable.  This  need  the  public 
street  supplies  only  partially,  the  supply  from  *'  '  '-c- 

coming  more  and  more  inadequate  as  the  city  gr.  ilk 

'For  thr   facts  mcntioocd  in     '         '  -muIHm 

from  thr  lack  of  rtffuUtion.  »r  utlU  of 

BuiMii  ,  "^         ^  HtuI 

York  '^,.,.   ,„...  -.    .-,..... -,    , ...  .......   ...    Oie 
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of  buildings  miist,  therefore,  be  regulated  with  relation  to  the 
lots  on  which  tlitry  stand  or  an  increase  in  fire  hazard,  anaemia, 
disease,  accidents — especially  to  children  playing  in  the  streets 
— and  juvenile  delinquency,  inevitably  follows. 

The  tendency  of  decreased  usefulness  is  to  lessen  values  in 
land,  as  in  other  commodities.  This  is  seen  in  the  deterioration 
of  certain  neighborhoods,  and  the  growth  of  slums  in  others,  as 
congestion  increases.  This  effect,  however,  is  not  necessarily 
felt  by  the  land  owner  in  many  parts  of  central  city  areas.  The 
reason  for  this  is  partly  that  other  causes  are  usually  at  work 
tetwling  to  add  to  these  values  and  congestion  only  retards  this 
increase;  partly  that  the  land  owner,  under  our  system,  shifts 
the  loss  to  the  city  as  a  whole,  which  pays  it  in  augmented 
expenses,  costly  improvements  such  as  street  widenings,  the 
relocation  and  enlargement  of  sewers  and  the  increase  and  ex- 
tension of  all  the  public  utilities.  High  land  values,  too,  in  a 
congested  city  are  confined  to  a  small  section,  to  the  loss  of  land 
owners  generally. 

The  Tall  Building. — To  the  larger  cities  of  this  coun- 
try *  the  tall  building,  since  the  invention  of  steel  construction 
has  made  it  possible,  has  become  a  peril.  This  is  especially  true 
of  the  very  large  city. 

Almost  universally  the  tall  building  must  be  fire  proof  and 
have  special  fire  fighting  apparatus  to  lift  water  beyond  the 
effective  reach  of  the  regular  system.  Nevertheless  these  build- 
injETs  present  special  fire  perils.  The  rooms  in  them  are  usually 
filled  with  highly  inflammable  material;  the  elevator  wells  serve 
as  vast  flues  to  draw  the  fire  upward;  tlie  difficulty  of  reaching 
the  ground  in  case  of  panic  is  great ;  often  the  streets  would  be 
too  small  to  hold  the  number  of  people  who  would  be  forced  to 
escape  from  the  buildings. 

In  a  district  of  tall  buildings  there  is  sure  to  be  an  insuffi- 


Wjtncss,  Thomas  Adams,  Town   Planning  Adviser, 
C:  I  of  Conservation,  who  says  (in  Titf  Amt'rkan  City, 

Jij  .  J  '  ■ 

Canajii.in   dliej   ihe   sky-scraper  is   the   stepbrother  lo  the 
V.  '"1^    'lilt   for   every   sky-scraper   there  are   probably   a   hun- 

ilr  lots.     This  is  an  unbtalthy  and  uneconomic  cnndi- 
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cient  supply  of  light  and  air  in  all  but  the  rooms  on  the  upper 
floors.  Frequently,  loo,  in  normal  times  the  tall  building  docs 
not  pay;  for»  proportionately,  the  construction  must  be  heavier, 
the  expense  and  waste  of  space  for  elevators  is  much  increased, 
and  poor  light  and  air  on  the  lower  floors  cause  lower  rents  and 
a  higher  percentage  of  vacancies.  Most  of  the  exceptions  arc 
buildings  not  yet  surrounded  with  other  tall  buildings;  for  to 
succeed  the  tall  building  must,  almost  invariably,  appropriate 
without  payment  the  light  and  air  of  many  neighboring  land 
owners. 

It  was  suggested  at  the  time  the  New  York  City  zoning 
ordinance  was  being  formulated  that  no  land  owner  should  be 
pcniiilled,  except  on  payment  to  his  neighbor  for  llie  privilege, 
to  open  windows  giving  on  neighboring  land  unless  sufHcienily 
distant  from  it  to  allow  a  reasonable  access  of  light  and  air 
over  his  own  land.  This  was  proposed  not  so  much  in  justice 
to  tlie  neighboring  lot  as  to  insure  the  supply  of  light  and  air 
for  the  lot  itself.  Buildings  on  the  lot  line  often  rent  well  for 
a  while,  and  even  sell  well  as  a  speculation;  hut  ultimately 
become  not  only  unprofitable  but  undesirable  for  ilic  commu- 
nity.   The  suggestion,  however,  was  not  adopted. 

Great  as  is  tlie  peril  to  the  community  of  the  tall  building  if 
its  unregulateil  construction  continues,  it  is  nowhere  yet  beyond 
control.    In  New  York  City  the  narrowness  of  Manhattan  has 
been  supposed  to  make  the  tall  building  necessary,  although  in  fl| 
fact  there  is  much  land  even  at  the  lower  end  of  tlie  island  which  ^^ 
could  be  improved  and  more  intensively  developed.     Even  in 
Manlwtian,  where  there  are  more  tall  buildings  than  anywhere 
else  in  the  world,  the  average  building  height  was  in  1916  only 
4.8  storie*,  and  the  buildings  over  ten  stories  in  height  consti- 
tuted only  a  little  over  one  per  cent  of  the  total.     (^  ru 
sky  scrapers  are  in  New  York  City,  zoning  shoul ' 
spread;  and  zoning  would  seem  the  only  way  to  ; 
result. 

Another  effect  of  tlvr  unrestricted  constmr*:  - 
iirgs  is  the  fluclu.ition  in  the  character  and 
ploymcnt  of  land  which  their  mere  bulk  causes, 
building,  for  tight  manufactitrtDg,  erected  on  Fifth  Avenue  in 
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few  York  City,  empties  a  considerable  district  in  the  neigh- 
borhood of  23rd  Street  or  City  Hall,  and  fills  a  high  class 
shopping  district  with  industry,  to  the  great  injury  of  real 
estate  values  in  both  districts- 
Classes  of  Bulk  Regulation. — Bulk  regulations  may  be 
divided  into  limitations  of  the  height  and  limitations  of  the 
area  of  buildings.  The  fixing  of  the  height  of  buildings  in  lliis 
way  tends  to  keep  them  from  cutting  off  light  and  air  from 
their  lower  portions  and  from  each  other;  the  limitation  of 
their  area  secures  a  certain  amount  of  open  sj)ace  for  the  access 
01  light  and  air  to  these  buildings;  and  both  these  provisions 
lend  to  prevent  the  increase  of  iniensit)'  in  the  use  of  land  and 
the  further  disturbance  of  the  necessary  balance  between  build- 
ings and  public  improvements  and  utilities. 

Height  regulations  limit  the  maximum  height  of  future 
structures  at  a  given  number  of  stories  or  feet  above  the  curb 
or  at  a  height  equal  to  the  width  of  the  street  or  streets  upon 
which  the  building  abuts,  or  that  widtli  plus  or  minus  a  given 
nimiber  of  feet,  multiplied  by  two,  etc.  Area  regulations  limit 
the  maximum  area  of  structures  either  by  requiring  minimum 
courts  and  yards,  and  perhaps  front,  side  or  rear  setbacks, 
irrespective  of  the  size  of  the  building  or  lot,  or  by  fixing  the 
maximum  area  of  the  structure  at  a  percentage  of  the  lot 
Son>etimes  the  area  requirements  are  made  to  vary  with  the 
height  of  the  building.  These  regulations  of  height  and  area 
may  be  the  same  for  all  buildings,  or  may  be  specially  adapted 
and  applied  to  certain  classes  of  buildings,  such  as  tenements  or 
factories. 

Zoning. — Zoning*  is  planning  with  relation  to  the  differ- 
ences, existing  and  potential,  between  tlie  [larts  of  cities.  Like 
city  and  cotmtry  development  it  is  a  recognition  and  a  result 
of  the  tendency  toward  specialization  in  the  use  of  land.  If  this 
specialization  stopped  at  the  city  line  and,  once  inside  it,  all  land 


•Thomas  Adams,  the  Town  Planning  Advisor  of  the  Commission  of 
C<  r^        ^       :  .'.  M  Cities  and  Toivn  Plonninn    for  Avi^ust, 

It.  'f   City  for  September,   1931,  criticise*  the 

U'  WMM  .*iiu  7i.KK»-i^  the  employment   of  other  expressions  in 

*'  .  but,  in  all  probability,  it  is,  tii  this  country  at  least,  too  late 
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were  emploved  indiacriminatdv  for  the  same  general  purpose, 
die  same  building  rcguiations  conld  be  applied  tfarou^^iotit  liie 
city.  Tbe  same  forces,  however,  are  at  work  widiin  the  dty, 
acting'  more  Tigorotxslj  in  the  more  limited  area,  and,  diere- 
fore,  producing  more  nnmeroas  and  sharper  differentiations 
Thus  there  are  the  concentrated  centers,  the  less  intensivdy 
built  outer  sections  and  the  sections  where  the  land  is  prac- 
tically undeveloped :  with  a  tendency  toward  congestion  in  all 
the  built  up  ports  of  the  city  and  the  dty  as  a  whole;  the  dty 
being  also  divided  into  residential,  business  and  manufacturing 
sections,  more  or  less  distinc:  and  suited  to  the  city's  needs,  and 
undeveloped  land  with  potentialities  which  should  not  be  dis- 
regarded. It  is  only  by  bulk  and  use  regulations  varied  to  suit 
the  character  of  these  various  districts  that  they  and  the  dty 
as  a  whole  can  be  planned  to  the  best  advantage  and  the  greatest 
usefulness. 

Bulk  Zoning. — With  the  growing  employment  of  the 
bulk  regulation  of  buildings  to  prevent  the  growth  and  spread 
of  congestion  in  cities,  has  come  the  recc^nition  of  the  fact 
that  it  is  not  only  undesirable  but  practically  impossible  to  enact 
adequate  bulk  regulations  that  shall  be  the  same  for  all  parts 
of  the  city. 

In  all  cities  there  are  districts  where  there  is  great  concen- 
tration, and  values  have  adapted  themselves  to  these  conditions. 
To  pass  regulations  securing  for  these  districts  sufficient  light 
and  air  would  be  a  practical  confiscation  of  a  considerable  por- 
tion of  land  values  there.  On  the  other  hand,  any  regulation 
that  would  be  fair  to  these  congested  districts  would  be  so 
liberal  as  to  be  practically  inoperative  in  large  sections  of  the 
city,  where  present  structures  and  values  neither  demand  nor 
warrant  such  intensity,  and  would  allow  in  them  a  gradual 
af)f>roach  to  the  conditions  in  the  most  concentrated  parts  of 
the  city.  Zoning  by  bulk  is,  therefore,  the  only  practical  method 
of  prevrntin^  the  spread  of  congestion  throughout  a  city  and 
checking  its  increase  in  the  city  as  a  whole. 

Use  Zoning. — The  prevention  of  the  increase  and  spread 
of  crmgrstifin  is  not  the  sole  object  of  zoning.  This  method 
of  butl<ling  regulation  is  also  the  only  means  by  which  thane 
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can  be  obtained  that  specialization  in  the  use  of  cit>'  land  essen- 
tial 10  its  most  economical  and  efficient  employment  and  its 
liest  value.  To  attain  such  specialization  is  one  of  the  pur- 
of  zoning  by  bulk,  permitting  differences  in  intensity  of 
(pnicnt  in  different  parts  of  the  city;  and  is  the  sole  pur- 
of  zoning  by  use.  ""^ 

By  natural  location  and  by  location  with  relation  to  public 
tiUties  and  development  generally,  much  of  the  land  within  a 
iiy  is  specially  fitted  for  certain  uses,  and  is  often  chosen  for 
Thus  heavy  industry  seeks  the  water  front  and  the  rail- 
ray»  Uie  better  class  residences  are  for  the  most  part  located 
lote  from  industry  and  not  too  near  business,  and  working- 
icn's  houses,  in  the  neighborhood  of  their  work  or  near  transit 
ics  that  will  bring  Uieni  cheaply  and  quickly  to  it.  ^ 

But  location  is  not  the  only  essential  to  the  best  use  of  land, 
section  of  the  city  suitable  for  residence,  for  instance,  is  often 
ijured  lor  tliat  purpose  by  the  intrusion  of  a  certain  class  of 
tory,  with  its  attendant  smoke,  noise  and  odors;  and  also, 
a  high  class  residence  section,  by  the  coming  of  business,  or 
en  of  the  tenement  house.    When  industry  or  business  is  best 
lited  to  a  district,  and  land  will  sell  higher  for  such  purposes 
for  any  other,  the  locality  is  bound  to  be  transformed  and 
tthing  can  be  done,  or  should  be  attempted,  to  prevent  it.    But 
ilrusion  often  occurs  where  this  is  not  the  fact.    Cases  are 
.  in  all  cities  where  a  single  factory  has  invaded  a  resi- 
reet  for  some  more  or  less  accidental  reason  and  no 
Lhers  have  seen  any  advantage  in  following.    A  slump  in  land 
lues  has  been  the  result,  the  locality  being  no  longer  peculiarly 
'ftrabie  either  for  industry  or  for  residence,  the  houses  being 
tt  to  uses  to  which  they  were  ill  adapted,  or  changed  over,  or 
iTit,  to  the  loss  of  \\vi  owners  and  the  community.    This 
i  the  common  causes  of  slums. 
Building  regulation  alone,  without  any  special  natural  fit- 
for  a  given  special  use.  is  in  many  cases  sufficient  to  adapt 
ility  to  that  use,  and  raise  its  land  values.     Often  land  in 
many  parts  of  a  city  is  reasonably  well  suited  for  residential 
purposes  if  only  buildings  offensive  to  residents  are  kept  away. 
more   frequently  regulation  is  essential  to  preserve  the 
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best  usefulness  of  a  district  and  values  there.  Again 
trict  devoted  to  a  given  purpose  can  be  improved  \vh 
would  not  be  possible  in  a  district  of  a  mixed  character.  For 
instance,  it  would  pay  to  lay  out  parks,  parkways  and  play- 
grounds in  a  district  exclusively  and  permanently  residential, 
or  to  lay  down  special  pavements  in  a  district  similarly  devoted 
to  heavy  manufacture,  so  as  to  facilitate  the  transportation  of 
heavy  loads,  when  tliis  could  not  be  done  so  profitably  or  to 
anything  like  the  same  extent  in  the  entire  city  or  any  chance 
section  of  it.  Zoning  also  prevents  premature  change  in  the 
character  of  a  district,  which  is  always  a  source  of  waste  and 
loss.  Thus  where  a  factory  obtrudes  itself,  not  necessarily  inlo 
a  wrong  district,  but  into  a  district  long  before  other  factories 
are  ready  to  follow,  the  private  houses  in  the  district  remain,  _ 
of  less  utility  and  with  lowered  rents,  if  not  vacant,  until  it  is  of  B 
advantage  to  the  owner  to  replace  them.  Under  a  system  of 
use  zoning  the  district  would  remain  entirely  residential  until 
there  was  a  real  need  for  beginning  its  immediate  transforma- 
tion into  an  industrial  district,  and  the  losses  incidental  to 
change  minimized. 

Racial  Zoning, — In  all  countries  people  of  the  same  race 
tend  to  live  in  the  same  locality.    As  a  result,  large  cities  have 
their  well  defined  Italian.  Jewish.  Syrian,  Chinese,  negro,  and^ 
other  quarters.     Often  the  growth  or  change  of  districts  in«fl 
habited  by  members  of  a  race  considered  inferior,   like  the" 
Chinese  or  negroes,  or  the  desire  of  some  of  its  members  foe 
fbctterment,  brings  them  into  contact   with  other  peoples 
the  same  block  or  multiple  dwelling.     This  invasion  of 
inferior  produces  more  or  less  discomfort  and  disorder,  an 
thas  a  distinct  tendency  to  lower  property  values.     As  a  resul 
zoning  on  race  lines  has  been  attempted  in  various  parts  o 
our  Southern  States,  where  negroes  arc  most  ntm^erous.    S 
zoning  in  this  country,  however,  is  illegal,  and  has  never 
attempted  as  a  part  of  the  zoning  of  any  other  country. 

Nonconformity. — A  factor  in  building  rcgulaiion,  v»-Vf 
a  satisfactory  solution  of  the  problem  in  the  built  up  i 
rrities  impossible  except  by  zoning,  and  difficult  e^*cn  wii 
^d,  19  the  structure,  to  be  found  in  large  numbers  in  all 
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:ion5,  which  in  bulk  and  in  the  use  for  which  it  is  employed 

not  conform  to  the  standards  which  should  be  established 

the  section  in  which  it  is  situated.    Thus  in  the  "schemes" 

planning  and  zoning  under  the  English  act  of  1909  and 

I9i9»  for  which — as  is  generally  the  case — tracts  of  practically 

improved  land  are  chosen/**  and  in  German  planning,  in  so 

far  as  it  consists  of  "enlargement"  plans  for  the  extension  into 

the  open  country  of  the  city,  solidly  built  up  to  its  very  edge, 

tew  if  any  structures  arc  found,  and  in  all  probability  such  as 

(here  are  will  not  occasion  any  difficulty;  and  the  same  is  true 

in  a  les-ier  measure  in  the  planning,  as  yet  all  too  infrequent,  of 

the  outlying  sections  of  cities  and  smaller  localities  in  this  coun- 

In  the  zoning  of  the  existing  parts  of  cities,  however,  it 

too  late  to  escape  the  nonconforming  structure.    In  a  few  of 

ir  cities,  as  for  instance  Los  Angeles,  certain  nonconform- 

\g  industries  are  required  to  remove  from  the  district  created, 

to  cease  operations;  and,  applied  as  it  was  in  these  cases  to 

lore  or  less  offensive  activities,  this  requirement  has  been  sus- 

lincd  by  our  courts.**     It  is  not  likely,  however,  that  retro- 

ivc  regulations  of  this  sort  would  he  held  to  be  legal  with 

elation  to  all  the  many  kinds  of  nonconforming  structures 

icountcred  in  the  completer  zoning  plans  now  becoming  com- 

in  this  country;  and  in  any  event  such  regulations  are 

•ally  regarded  as  unduly  harsh  ami  would  almost  certainly 

land  in  the  way  of  the  adoption  of  any  plan  of  which  they 

formed  a  part.    Technical  nonconformity  may  be  avoided  by 

taking  small  districts  for  it  whenever  it  occurs.    This,  how- 

\  is  not  a  solution,  but  an  evasion,  of  the  problem.     The 

tnicture  is  still  where  it  was  before,  unaltered,  and  as  much 

It  of  harmony  with  its  surroundings  as  ever;  whereas,  al- 

lough  its  existence  must  be  accepted  as  a  factor  in  zoning 

nnot  be  ignored,  it  should  be  allowed  to  interfere  with 

it  1  iug  as  little  as  possible.     In  order  to  reach  a  decision 

low  best  to  accomphsh  this  result,  a  brief  examination  of 

ling  methods  is  essential 

The  Method  of  Dealing   with    Nonconformity. — The 

"These  act&  arc  given  practically  in  full  on  p.  5]& 
"Sec  p.  joa 
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first  stq>  in  the  zoning  of  a  city  is  a  survey,  the  purpose  of 
which  is  to  ascertain  the  character  of  its  various  secti<Mis.  The 
elements  of  this  neighborhood  character  are:  first,  what  may 
be  called  the  character,  natural  and  acquired,  of  the  land— 
whether  elevated  or  low,  inland  or  on  the  shore,  near  or  remote 
from  parks,  railroads,  the  city  center,  etc. — and  second  the 
character  in  bulk  and  in  use,  of  the  structures  on  the  land. 
It  is  on  the  basis  of  this  character  of  the  locality  that  the  regu- 
lations for  it  are  drawn  up  and  the  exact  boundaries  of  the 
districts  in  it  fixed.  Seldom  if  ever  can  the  desired  rules  be 
applied,  in  the  built  up  portions  of  the  city,  without  encounter- 
ing the  alien  structure.  The  regulation  and  the  boundaries 
of  the  district  must,  therefore,  be  based  upon  the  prevailing 
character  of  the  district.  Evidently  the  continued  existence  of 
structures  as  aliens  in  such  districts  is  opposed  to  the  general 
interests  in  furtherance  of  which  the  restrictions  for  the  dis- 
tricts were  adopted,  and  is  permitted  only  in  so  far  as  a  due 
regard  to  the  special  interests  of  those  concerned  with  that 
structure  demand ;  subject  to  which  special  interests,  the  struc- 
ture should  be  reduced  to  conformity  as  completely  and  as 
speedily  as  possible.  The  accepted  method  of  accomplishing 
this  result  is  as  follows:  The  nonconformity  is  in  no  case  al- 
lowed to  increase.*"  It  is  permitted  to  continue  until  some 
change  in  the  premises  is  contemplated  by  the  owner,  when,  in 
so  far  as  expedient,  the  authorities  take  advantage  of  this  fact 
to  compel  a  lessening  or  complete  suppression  of  the  noncon- 
formity. 

Nonconforming  Bulks. — Nonconformity  may  be  either  of 
the  bulk  of  the  structure  in  question,  or  of  the  use  to  which  it 
is  put.  Of  the  two,  nonconformity  of  bulk  is  much  the  sim- 
pler problem."  The  present  structure  must,  of  course,  remain 
in  its  present  bulk;  but  neither  nonconforming  additions  to  it 
nor  a  lessening  of  the  open  space  appurtenant  to  it,  under  the 
requirements  of  the  district  in  which  it  is  situated,  should  be 

"  In  a  few  ordinances,  some  increase  is  allowed  in  certain  cases,  bat 
most  ordinances  maintain  this  standard. 

"So  much  f-o  that  it  is  not  usually  provided  for,  in  zoning  ordi- 
nances, under  this  head,  but  is  treated  incidentally,  in  sonoe  oCber  put 
of  the  ordinance. 
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tolerated.  The  owner  should  be  allowed  (in  so  far,  at  least,  as 
bulk  rules  arc  concerneti)  to  alter  his  building;  for  alterations 
arc  usually  improvemenis  which  benefit  the  community;  but  in 
order  that  full  liberty  may  not  be  accorded  in  this  way  to  renew 
the  structure  again  and  again  in  its  original, bulk,  such  altera- 
tions should  not  exceed  in  value  a  certain  percentage  of  the 
value  of  the  original  building.  New  construction  on  old  build- 
Wc  '^  '  civen  locality  may,  of  course,  differ  greatly  from  old 
co;  'M  in  cost  per  unit  and  therefore  in  bulk  in  propor- 

tion to  vaJue;  but  this  is  not  usually  the  case. 

So.  too.  if  the  building  is  accidentally  damaged,  the  owner 
should  be  given  the  right  to  make  repairs:  but  if  the  damage 
exceeds  a  certain  percentage  of  the  value  of  the  structure,  it 
may,  and  should,  in  the  interest  of  conformity,  be  treated  as  if 
cnlirely  destroyed;  and  the  completely  or  virtually  new  build- 
ing be  required  to  be  in  accordance  with  the  bulk  rules  of  the 
district,  like  any  other  new  building.  Where  this  policy  is 
folIo^s*ed  the  percentage  fixed  is  from  50  to  75  per  cent  of  the 
value  of  the  building,  or  the  building  exclusive  of  its  founda- 
tions. Some  ordinances,  however,  allow  alteration  and  recon- 
struction to  the  old  bulk  without  limit. 

Nonconforming  Uses. — The  difficuh  problem  is  that  of 

nonconforming  use.  The  aim  as  before  is  to  obtain  as 
:ly  as  possible  the  suppression,  or  if  this  be  not  feasible,  the 
greatest  possible  amelioration  of  the  offending  use  which  jus- 
lice  to  that  use  permits.  None  of  the  modem  ordinances  ven- 
ture to  confine  the  nonconforming  use  to  its  original  extent, 
requiring  conformity  as  the  price  of  any  change  in  it  or  the 
premises  where  it  exists;  but  many  of  them  provide  that: 

I.  A  nonconforming  use  existing  at  the  time  of  the  pas- 
sage of  the  ordinance,  in  a  part  of  a  building  or  on  a  part  01 
the  lot,  shall  not  be  extended  at  the  expense  of  a  conforming 
use. 

3.  In  the  interest  of  conformity  uses  are  graded,  no 
ch  ■-  '  ■   't-r  to  a  lower  grade  being  permitted ;  the  only 

ch..:.^  -  -  :  -'='ing  to  a  use  of  the  same  or  a  higher  grade. 
Thus  under  an  ordinance  with  (1)  residential,  (2)  business, 
(3)  ''6^'  industrial,  and  (4)  heav)'  industrial,  or  unrestricted, 
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classes  of  districts,  a  business  use  in  a  residential  district  can 
be  changed  only  into  another  business  or  a  residential  use,  a 
light  industrial  use,  only  into  another  light  industrial,  a  busi-  ^ 
ness  or  a  residential  use,  etc.  ^M 

3.     In  the  interest  of  conformity,  among  other  rcasofi»»^ 
heavy  industrial  uses  are  subdivided  into  certain  named  indus- 
tries, and,  as  the  last  of  the  list,  any  other  industrj^  noxious  or 
offensive  by  reason  of  the  emission  of  odor,  dust,  smoke  or^J 
noise.    After  a  single  change  from  one  to  another  nonconfonn-^| 
ing  use  or  subuse  in  a  given  building,  there  shall  be  no  struc- 
tural changes  in  the  buildings  or  on  the  premises  except  at  the 
price  of  conformity;  after  a  single  structural  change  there  shall 
be  no  change  of  use  or  of  subuse  except  on  the  same  condi- 
tions.'* 


** A  few  months  ago  a  "Statement  of  Prtnciptes  of  Zomng^  wu 
formulated  by  Itdward  M.  Basseit,  Esq..  who  served  as  ehaJmsn  of 
the  commissions  that  loned  New  York  City.  It  was  prep  '  '  :  and 
discussed    at   a   meeting   of   the   American   Citv    I  Manning    I  *nij 

amended  in  the  light  of  that  discussion.  Tne  Pacific  d-^-^  .,  ■  .;>er> 
were  not  present  at  that  meeting  and  do  not  accept  all  the  principles 
of  the  statement;  the  somewhat  different  point  of  view  and  practice  of 
the  Pacific  coast  in  zoning  should  therefore  be  kept  in  mind  wlwi  000* 
•idering  it.  iFor  that  point  of  view  see  p,  2Ql  of  this  wmk. )  Since 
the  statement  was  formulated,  the  decisions  in  favor  of  tlic  tingle  famlljr 
house  district,  mentioned  on  p.  788  of  this  work,  have  appeared.  Mr. 
Rassett  does  not  accept  as  correct  in  theory  the  last  five  words  of  the 
statement 

Statcuext  Of  Piuxaputs  op  Zoxinc 


(i)  The  subject,  in  relation  to  city  planning,  should  be  called 
the  boards,  zoning  boards  or  commissions.     In  law*  and  ordSnanct* 
word  zoning  should  be  used  in  tlic  title  and  the  word  districts  in  the  bodly 
of  the  law  to  tpeeify  the  ar«as  affected. 

(3)  Zi;.  r.  by  law  of  districts  in  which  regalatioos 
differing  m  prohibit  injuriouft  or  unsuitable  nructttTCfl 
and  uses  ''i    ^i]M^^ull:>    au'.i   land. 

(j)  Zoning  i^hotild  be  done  under  the  police  power  of  the  state  aod 

not    bv  COn'^'-mnrtti^n, 

(4)  Z«  ■  'le  exercise  of  the  police  power  of  the  state  cmijt 
re!ate   I^^    •  ^afrrv.   morals,   ort^rr   nn^l   g^^irril   wH.irv   of   t^ 

'  -re  that  p  be 

-    nurh   a»  and 

vonfi«''Itd 

welfare. 

necc« 

fcren' 

*m$^  10  portion  of  lot  covered  by  building,     7/AiV\  mtgtit  go  fori 
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The  Planning  of  Neighborhoods. — The  segregation  of 

lilar  bulks  and  uses  and  iheir  separation  from  alien  struc- 

rs,  inijiortant  as  il  is,  does  not  constitute  all  of  zoning.     In 

lis  branch  of  planning,  as  in  all  the  others,  the  aim  should  be 

and  embrace   the   subjects  of   fire  limits,  setbacks,  and  doubtless  other 
asjics  oi    regulatioiH.     Knhancemen(   of   value   alone  or  esthetics  alone 
not  thus  far  Ik-ch  consuiered  by  the  courts  to  be  a  sufficient  basis 
r   zoning  when  ".Icinc  under  the   police  power. 

(5)  Bfforc   enacting   zuninj^    rcg^ulaiions   a  city  should   have  obtained 
f  th.wrr  to  do  so   from  the  state  legislature.     The  essential   statement 

I  ant  of  power  is  that  the  city  may  impose  diflerent  reguUtiiKis 
ures  and  for  uses  of  land  and  structures  in  different  districts. 

(6)  Zoning  is  part  of  the  city  plan  and  should  he  applied  tn  land 
a»  early  ;ts  possible;  and.  where  practicable,  at  the  time  the  street  lay- 
otif  1^  >  '  Studies  for  zoning  in  undeveloped  districts  should  be 
accov  ,    Miidics  for  at  least   main  and  secondary  thoroughfares. 

<7r   /.>jiiinv:    when   applied   to   existing   cities   should    l>e   adapted   gen- 
1!y  to  cJtisitng  conditions  but  should  endeavour  to  check   undesirable 
ies. 

In  the  same  city,  localities  having  substantially  a  like  character 
oaiiun  UiouJd  be  loncd  in  the  same  manner.     This  principle  should 
rent   arbitrary,  piecemeal  or  partial   zoning,   which   is   dangerous   and 
y  be  illcyal. 

(9)  Zoning  should  be  sufficiently  stable  to  protect  those  who  comply 
with  the  law,  but  at   the  same  time  should  be  susceptible  of  change  by 
'   luthority  under  strict  checks  prescribed  by   slate  law.  so  that 
Jlered  to  meet  changing  conditions  or  conditions  not  adequately 

1 1  ion   should   be   made  that   interested   owners   may   initiate 

A5  «:  on   of   changes,   but   the  actual   application   of   the   zoning 

lUons  to  the  land  and  Any  changes  therein  should  rest  with  the 
3pal  authority  and  not  with  the  property  owners.  It  is  a  wise 
«t>Hifnt  to  require  more  than  a  majority  vote,  or  even  a  unanimous 
TTite,  of  the  municipal  authority  to  changes  unless  a  substantia!  majority 
of  tl.  v  owners  affected  thereby  have  given  their  consent  thereto. 

I  :    reKulations    may    properly    be    supplemented    by    rcstric- 

liO;-  based  upon  purely  icsthctic  reasons  or  for  the  purpose  of 

Oft.'  lorm   re?-idcr)tial   development   nr   for  other  purposes. 

u.     1.  ^.    LiJons    appttc.'ible   to   all    buildings   of    a    class    regardless 

('!  location,    such    as    relate    to   plumbing,    strength    of    material,    safety 

rfHcf^  nr  protcclirin  of  employees  against   fire,  should  not  be  placed  in 

law.    They  are  properly  part  of  a  housing  law.  factory  law  or 

jw.      Only    those    requirements    which    differ    in    different    dis- 

mas  axiLt  into  zoning  law. 

(13)  Use  districts  normally  comprise  residence,  business,  light  in- 
dustr-      [- *   '  :-.  1.  ,ry  districts.     The  kinds  t)f  industries  prohibited 

in  111  ■  -^   should   he  enumerated.     Residences   should   be 

pern...:.,,  ...  .  .  ,  .=  ^  Jisiricis  and  both  residences  and  business  should 
^i  permitted  m  hght  industry  districts,  it  is  a  moot  question  whether 
wd  iindrr  wh.1i  conditions  residences  should  he  prohibited  in  heavy  in- 
iuitry  districts.  Clanses  of  use  districts  should  be  few  The  more 
minotr  adaptation  to  local  needs  should  as  a  rule  he  proN-idcd  for  tn  the 
area  and  height  zoning  and  by  permitting  special  uses  under  conditions 
Ulled  in  tlic  ordinance  or  under  the  administration  of  a  board  of  appeals 
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to  unify  the  community.  Attention  has  already  been  called 
to  the  need  of  correlating  the  public  and  private  features  of 
the  city.  It  is  also  necessary  lo  relate  the  various  private  fea- 
tures to  each  other.    To  a  considerable  extent  this  may  be  done 


empowered  to  make  building  exceptions.  There  ^s  lack  of  af^rotfncm 
as  to  ihc  desirability  and  le^it^  of  prohibiting  apartment  hotu<«»  Aais, 
tenement  houses  and  oilier  multiple  dwellings  in  certain  districts  limited 
to    single    family   dwellings. 

(14)  Where  zonintf_  regulations  apply  only  to  new  hiiildingi  (as  is 
the  safer  practice)  buildings  occupied  for  non-conforming  uses  ehoold 
be  placed  under  constant  pressure  to  become  conforming,  througli 
changes,  with  the  lapse  of  time 

(a)  Structural  alterations  made  in  a  non-con  forming  buildtnp  Uiould 
not  during  its  life  exceed  one-half  its  value,  nor  should  the  building  be 
enlarged  unless  its  use  is  changed  to  a  conforming  use. 

(b)  No  non- con  forming  urte  should  be  extended  by  disptictiif  a  eoiB- 
forming  use. 

(c)  In  a  residence  dtMrict  no  non-conforming  building  or  presii^^c* 
devoted  to  a  use  permitted  in  a  business  district  should  be  chax^red  iato 
a  use  not  permitted  in  a  business  district. 

(d)  In  a  reNidenre  or  busine&a  district  no  non-con  forming  Imitctinr 
or  premises  devoted  to  a  use  permitte<l  in  a  light  industry  district  thotitd 
be  changed  into  a  use  not  permitted  in  a  light  industry  dt*lrict 

(e)  In    a    residence,    business    or    light    in-'  '■  ■      •  ■ 
devoted  to  a  use  excluded  from  a  light  indu- 

turatly  altered  if  its  use  shall  have  been  chaiiK't  :-m>vv  vm^  lumtt  ...  ii.v 
pas^a)$e  of  the  ordinance  to  another  use  also  excluded  frora  a  light  in- 
dustry district 

(f )  In  a  residence,  business  or  light  industry  district  no  btlildific 
devoted  to  a  use  excluded  from  a  light  industry  district  should  hare  ha 
ose  changed  lo  another  use  which  is  also  excluded  from  a  light  inddrtry 
d^trict  if  the  building  has  been  structurally  altered  since  the  time  of  the 
passage  of  the  ordinance. 

(15)  In    business    and    industry    district*   towers    within    a   pre«cribcd 

height  limit  should  be  permitted  hut  should  r  •    —-*    ■■     ■ -  — rier 

of  the  lot  area.    They  should  be  allowed  on  t!  up, 

shoitl.l   -i.itw!  Away  from  side  lines  ,T",r. 

(1'  limitations    should    be     '  rhi 

iif'  lie  uic  of  properly.    Tlu  i  .tm 

limitations  irrespective  uf  street  widths  which  should  be  fixed  w^h  doe 
regard   to  loc^l  conditions. 

(17)   Included    in    area    limitation's    there     '       '  fi>r 

ihe   percentage   of   lot    that   can   be  covered   n  ItCf 

per  acre  or  of  the  minimum  square  fee!  of  lot  a'ca  yir  umuv 

( iH)  There  should  be  an  admiiustrativc  board  with  power  imtSer 
Slate  Uw. 

(a)  to  rectify  on  appeals  the  errors  of  building  lupcriolendcnu  in 
passing  on   ..Pi>hi  .iti<  w^    for   building  permitfs 

(b)  t«i  line  and  cxcepiioiul  cases  of  tmUdxnft  wbere 
$pcct6ed  ir 

f  c 
ct   bo 

chc  toictilKjn  <»i  !iic  luw  I*  r>4ii*iiiy  A'.v>in!i'fi\nc*J  t>j  jn  -^nrriunvc  n>t*.It»«J 
to  be 
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by  locating  tlic  diflfercnt  di-^tricts  each  in  its  proper  position 
with  regard  lo  the  others  and  to  the  city  as  a  whole.  Evidently 
the  larger  and  more  general  relations,  such  as  tliat  of  the  low 
priced  housing  district  to  the  manufacturing  district,  and  the 
retail  to  Ibc  wholesale  business  district,  must  be  conserved  It 
is  also  essential  that  the  smaller  and  more  intimate  relations, 
lich  are  so  important  a  part  of  family  Ut'e,  should  be  re- 
:tcd.  People  must  live  in  neighborhoods  and  preserve  all 
the  elements  needed  for  neighborly  contact  or  home  life  will 
»t  be  economical,  convenient  and  happy.  The  garage,  the 
lall  grocery,  the  drug  store,  must  be  within  easy  reach  of 
the  home,  especially  if  it  is  a  modest  one.  In  fixing  the  loca- 
tion, boundaries,  size  and  sha]>e  of  districts,  this  must  not  be 
lo«»t  sight  of.  One  reason  why  the  street  is  such  a  good  dis- 
tricting unit  is  because  it  lends  itself  to  the  creation  and  prcs- 
er  'f  these  minor  relations  by  permitting  the  location 

o:    .- -i  tiscs  on  different  but  nearby  streets.     Of  late  the 

importance  of  the  neighborhood  building  for  the  cultivation  of 
friendly  r  as  well  as  for  pleasure  and  instruction,  has 

rouc.^  „.,^-.i.     To  the  neighborhood  group  belong  such 
:lurrs  as  the  church,  the  school,  the  playground  and  the 
public  builiiings,  sittiated  adjacent  lo  the  small  local 
^p0ttt  so  as  to  form  a  real  neighborhood  center. 

Zoning  and  Land  Values. — Zoning  regulations  are  im- 
posed upon  private  property  under  the  police  power,  without 
co*"'-'^^'^  i'ion.  Obviously  tiiey  restrict,  to  some  extent  at  least, 
tl  nd  power  which  the  owner  of  property  affected  previ- 

ou  ■  .  ^  :  !  of  dealing  with  it.  Under  our  law  such  rej^ulations 
must,  u  valid,  be  for  tl>c  general  interest.  It  does  not  follow; 
however,  that  they  are  adverse  to  the  interests  of  the  properly 
o^iTicr,  or  benefit  him  only  generally  as  a  member  of  the  com- 
mtmity.     Regulations  which  adjust  rights  between  property 


'  !}i«j>ovcrs  of  such  a  board  be  specified  in  the  ordl- 
'e^tslatiire  sbotdd  aQtborizr  the  municipal  authority 
--•At'  ].>w  I  -i  .'  .ird  and  lo  firovidt  in  the  ordinance  what  border  time 
%od  cxrcrcional  cases  it  may  decide.  A  larger  rote  than  a  mere  ma- 
jcirity  ahi'tdd  he  repaired  for  an  affirmative  decision  Procerdings  and 
rrerrd*  of  the  board  'hoold  he  imblic  and  tiie  members  cf  tbe  tioard 
•bottki  he  rcnuvaltlc  for  canse.  Deouons  of  tbe  bo«rd  should  be  stib- 
irct  |o  eoort  rcviev  oc  sact  by  any  ciilzcii 
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owners,  virtually  conferring  rights  as  well  as  taking  them, 
often  increase  the  values  of  the  properties  concerned.  Thus  a^ 
conservative  height  limit,  lessening  congestion  for  the  good  of  H 
the  city  as  a  whole,  takes  from  the  property  owner  the  value- 
less right  to  build  to  excessive  height,  and  confers  upon  him 
the  equivalent  of  valuable  easements  of  light  and  air  over  neigh- 
boring land,  of  which  neighboring  buildings  above  the  limit 
would  deprive  him. 

Zoning  rules,  like  all  police  regulations,  may  be  to  the  dctri-] 
ment  of  the  owners  of  the  property  affected,  and  if  sufHciently 
in  the  public  interest  would  no  doubt   be  sustained   by  our' 
Courts.    Thus  a  requirement  in  a  congested  neighborhoofi,  that, 
buildings  should  not  in  future  exceed  a  certain  height,  wotildt.] 
if  essential  to  public  health,  be  upheld  regardless  of  its  resuh 
on  real  estate  values;  and  the  Supreme  Court  of  the  United' 
States  has  already  sustained  a  regulation  compelling  a  nuisance 
industry  to  remove  from  a  residential  neighhorhoo*!,  greatly^ 
to  its  loss.*"*     Zoning  regulations  which  do  not  raise  values,] 
and  even  those  which  lower  them,  may  be  for  the  advantagi 
not  only  of  the  community  but  of  the  property  owners  especiallvi 
concerned.    Property  values  are  not  the  only  values.     In  a  resi- 
dential district  of  a  city  where  men  own  their  homes,  the  cxch 
sion  of  business,  even  if  it  lessen  the  selling  price  of  the  ho«i 
(and  experience  shows  that  this  is  not  usually  the  case),  in- 
creases health  and  comfort,  and  wotild  without  doubt  give  sat' 
isfaction  to  those  concerned,  as  it  might  not  do  in  a  city  wher^ 
only  a  small  percentage  of  homes  were  owned  by  their  occu-1 
pants.    Nevertheless  it  remains  true  that  in  most  cases  market 
prices  are  a  fairly  accurate  measure  of  social  and  scr 
and  that  the  effect  of  zoning  on  the  money  value  o\ 
is  a  matter  of  importance. 

On  principle  it  seems  clear  that  wise  at   *  :vc  W)n< 

ing,  except  where  proi)erty  values  are  s^i  :o  oihcrj 

considerations — as,  without  doubt  in  some  cases  they  sbotik 
}  '  '   IS  a  rule  values  to  the  indi^ 

N  ,     cd  lo  it.    The  object  of 

""Ex  pgutc  Hadachcck.  165  CaI.  41O  <I9I3);  Hadadicdc  t. 
3^39  tr    S.  394  («9I5). 
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lining,  in  a  measure  at  least  attainable,  is  to  put  the  land  of 
le  city  to  the  use  to  which  it  is  best  adapted ;  and  such  zoning 
'ill  nomjally  increase  total  values.  Normally,  too,  this  will  be 
romplished,  so  far  as  humanly  and  politically  possible,  by 
:voting  the  land  of  each  individual  owner  to  its  best  use,  thus 
icreasini;  values  to  him.  Often,  also,  as  has  already  been 
Mntcd  out.  use  zoning  prevents  waste,  to  the  benefit  of  the 
•mmuiiity  and  the  intlividual  property  owners.  Inevitably, 
Iso,  any  reasonable  limitation  on  the  height  and  area  of  build- 
igs  will  increase  total  land  values.  The  demand  for  land  for 
tvi'clve-story  building  of  given  ground  area  is  only  half  that 
if  two  buildings  each  o[  the  same  ground  area  and  each  six 
torics  in  height,  the  cost  of  the  two  six-story  buildings  and 
if  the  twelve-story  structure  would  be  about  the  same;  and  if 
six-story  limitation  is  the  right  one  for  the  locality,  the  two 
lildings  would  be  more  useful  and  profitable  than  the  single, 
iller  structure.  Similar  considerations  show  the  result  of 
lilar  area  restrictions  to  be  the  same  as  in  tlie  case  of  height 
regulation.  v 

In  a  word,  zoning,  by  its  bulk  and  use  prohibitions,  does 
il  prevent  the  construction  of  buildings,  or  lessen  their  value 
amount,  but  merely  regulates  their  location;  and,  if  wisely 
lone,  increases  their   usefulness.     Inevitably,  therefore,  such 
oning,  except  in  so  far  as  property  considerations  arc  sacri- 
to  more  important  social  demands,  increases  individual 
aggregate  money  values  and  returns.     These  conclusions 
in  accord  witli  experience,  both  abroad  and  in  this  country. 


CHAPTER  II 

ZONING  IN  EUROPE 

Origin  of  Zoning. — Zoning,  although  in  germ  French,* 
was  first  developed  in  Germany,  and  it  is  in  that  country  that 
it  has  been  most  widely  employed.  The  system,  embracing  both 
use  and  bulk  zoning,  began  to  come  into  general  use  in  Ger- 
many about  1894;  and,  like  workmen's  compensation  and  so 
many  other  social  measures,  soon  spread  to  other  lands.  It 
is  now  to  be  found,  in  one  form  or  another,  in  the  principal 
countries  of  Europe  excepting  France,  in  England  and  other 

^Use  zoning  was  the  first  to  appear.  The  earliest  statement  of  tiiis 
phase  of  the  theory  seems  to  have  been  a  resolution  of  the  Gemwa 
Architectural  and  Engineering  Societies,  Richard  Baumeister  and  Franz 
Adickes,  referees,  at  a  meeting  held  in  Berlin,  September  24,  1874;  see 
the  "Deutsche  Bauzcitung"  for  1874,  p.  265-337;  an  article  on  "Stadter- 
weiterungen"  by  Adickes  in  the  first  edition  of  Conrad's  "Handworter- 
buch  der  Staatswissenschaftcn"  (Jena,  1893),  Vol.  5.  p.  847  (1893)  and 
Baumeister's  book,  referred  to  below.  The  first  careful  formulation  of 
the  theory  of  use  zoning  was  by  Baumeister  in  his  book  entitled  "5'facffrr- 
weitcrungen  in  technischer,  baupotiseilicker  und  unrtschaftHcher  Besie^ 
hung"  (published  by  Ernst  and  Sons,  Berlin.  1876).  In  that  book,  pu 
84  ff,  he  traces  use  zoning  back  to  the  decree  of  Napoleon  I,  issued  Oc- 
tober 15,  1810,  while  Protector  of  the  Confederation  of  the  Rhine,  to 
be  found  in  the  (French)  Bulletin  dcs  his  for  1810  (second  half  year), 
p.   397,   being    No.   6059. 

This  decree  provides  that  establishments  which  disseminate  an  on- 
hcalth^  or  unpleasant  odor  shall  be  erected  only  on  administrative  license. 
U  divides  such  establishments  into  three  classes  of  which  the  firi^t  shafl 
not  be  erected  near  a  human  habitation,  their  exact  location  and  distance 
from  residences  to  be  fixed  by  the  administrative  authorities.  This  de- 
cree formed  the  basis  of  the  Prussian  law  (.\llRcmcinc  Gewerbeordnong, 
passed  January  17.  1845,  Gesetz  Sammlung,  1845.  Nr.  2541)  on  this  sub- 
ject, and  this  law  was  in  substance  followed  by  the  North  (jcrnian  Con- 
federation  in  its  industrial  law  or  *'Gewerbeordnunjr"  of  June  3i,  1869^ 
Bundes-Ges.  Bl.,  1869,  Nr.  312,  which  was  the  foundation  for  the  pro- 
visions of  the  law  of  the  German  Empire  on  the  same  subject,  the  wdl- 
known  "Reichsgewerbcordnung."  It  was  under  this  law,  administered 
liy  the  state  authorities,  that  the  so-called  "protected  district"  to  be  di»- 
ctissed  later,  which  is  the  simplest  and  earliest  form  of  use  zoning  spranf 
up.  Sec  generally  an  article  on  "Gewerhlichc  Anlagcn,"  VoL  3  of  At 
H'drUrbut^h  des  deutschcn  Staats-und  Vcrwaltungsrechts,  p.  a^BL 
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parts  of  the  British   Empire,   including  Canada,  and  in  this 

i country,  where  it  is  making  rapid  progress.     Recently  it  has 
felso  spread  to  Japan. 
Use  Zonmg  First  to  Appear, — The  earliest  form  of  zon- 
inj^  t         i    ir  in  Germany  was  a  simple  form  of  use  zoning.    In 
|]ic  .  'H  of  some  of  the  German  states,  and  later  in  the 


out 


iws  of  the  German  Empire,  there  was  provision  for  the  keep- 
ig  of  more  objectionable  manufacturing  establishments  at  a 
lisfancc   from  residences."     Under  the   Empire  tht*   right   to 
take  this  action  was  derived  from  the  Imperial  "Industrial 
iw"  by  some  of  the  provisions  of  which  such  establishments 
k'ere  required  to  obtain  a  special  license  from  the  state  or  local 
authorities,  often  granted  subject  to  conditions.*    Out  of  this 
'Stem  grew  the  practice  of  establishing  one  or  more  **pro- 
rtCii  districts"  in  which  such  establishments  were  not  per- 
mitted, and  therefore  residences  and  business  were  secure  from 
ihe  !  -1  of  most  if  not  all  heavy  manufacturing  and  simi- 

ar  a  ices.     This  system  of  laying  out  protected  districts, 

(rUch  often  consist  of  most,  if  not  all.  the  city  except  one  or 
more  carefully  chosen  sections,  thus  constituting  the  manu- 
facturing districts  of  the  cit)',  is  a  part  of  the  zoning  plan  of 
many  German  cities  to  this  day;  and,  in  many  smaller  com- 
munities, one  protected  district  is  found  to  be  sufficient  zoning 
provision  without  the  enactment  of  any  other  zoning  regula- 
tion*, either  of  bulk  or  of  use. 
The  Beginnings  of  Bulk  Zoning. — Bulk  zoning  was  first 
resorted  to  in  Germany  as  a  method  of  planning  additions  to 
Idtie^.  The  protected  district,  by  segregating  heavy  manufac- 
tures an(i  other  structures  each  in  its  own  appropriate  part  of 
[the  cit\',  tended  to  prevent  disorder  in  the  city.  Disorder,  how- 
•,  was  by  no  means  the  only  evil  in  city  growth.     In  the 

*Scc  i>3Kc  -  bovc. 

*Thr    Impel  idt's   not   prevent   tlie  state   from  making   similar 

;  with  regard  to  industrial  establishments  which  are  objection- 

■.vbich  are  not  included  within  the  Imperial  law:  for  decisions 

|o  1.  '  c  the  reports  of  the  highest  Prussian  administrative  court 

f  unKSgericht.  Vol.   lo,  p,   260^   Vol.    il,  p.   307,  Vol.    14,  p. 

'    yyj.  Vol.  23,  p.  268.     It  is  mainly  on  the  basis  of  these 

is,    more    numerixis   and    far-reaching   than   those   of    the 

,).:>.. I    l.(^^,    that  use   zoning  has   developed   to   its  prc&ent  extent   in 

rermviy. 
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old  city  the  height  and  area  of  buildings  had  been  regulated  for 
generations  by  rules  which  were  the  same  throughout  the  limits 
of  the  city ;  and  under  these  regulations  cities  had  grown  uni- 
formly congested.  In  the  early  seventies  cities  in  Gennany,  as 
in  all  modem  countries,  were  growing  enormously,  and  the 
additions,  under  the  same  regulations  as  those  of  the  old  city, 
were  becoming  equally  congested.  The  new  land,  unimproved 
and  comparatively  cheap  in  price,  afforded  the  last  opportunity 
for  all  time  of  ameliorating  to  any  considerable  extent  the  con- 
dition of  German  cities;  and  the  only  way  of  utilizing  this 
unique  opportunity  was  to  pass  building  regulations  especially 
adapted  to  the  new  city,  which  existing  developments  and  exist- 
ing land  prices  made  impossible  in  the  old.  Thus  bulk  zoning 
at  first  consisted  of  two  sets  of  regulations,  one-  for  the  old 
city  or  city  proper,  the  other  for  the  new  city  or  city  suburbs; 
and  to  this  <lay  in  many  smaller  cities  in  Germany  these  two 
bulk  districts,  with  or  without  one  or  more  protected  districts, 
are  found  to  be  sufficient;  and,  being  sufficient,  are  better  fOT 
them  than  any  more  complicated  system. 

Bulk  Zoning  at  First  Simple. — The  first  city  to  adopt  a 
bulk  zoning  building  ordinance  was  Altona,  a  suburb  of  Ham- 
burg. It  was  passed  in  1884,  while  the  well  known  Franz 
Adickes.  later  in  Frankfort,  was  its  Biargermeister  or  mayor. 
and  was  of  the  simple  sort  above  described. 

Development  of  Bulk  Zoning. — In  the  larger  cities  bulk 
zoning  in  its  first  simple  form  was  found  to  be  inadequate. 
The  price  of  land,  instead  of  changing  once  and  for  all  at  the 
boundary  of  the  city,  varies  throughout  the  city  and  its  suburbs 
on  account  of  varying  distance  from  the  city  center  and  for 
many  other  reasons;  and  in  order  to  take  full  advantage  of 
these  districts  of  ever  cheaper  land,  regulations  adapted  to  each 
of  them  and  thus  growing  more  restrictive  as  land  prices  de- 
crease, must  be  resorted  to.  This  system  of  bulk  regulation 
was  at  first  called  the  Zone  System,  but  is  now  known  as 
"graduated  *  building  regulation."  With  the  various  resi- 
dential and  industrial  use  districts  subject  to  the  bulk  regula- 

*  "Abgestuf te"   or  "Staffcl."     The   term  "zoninfif"  was  never  applied 
in  Germany  to  graduated  use  rc£fulation  as  it  is  in  this  conntry. 
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i^ofthe  zone  in  which  they  are  situated,^  it  was  first  applied 
Frank  fort -on-the-Main  in  1891  and  perfected  tliere  within 
ic  next  twenty  years,  under  the  f^uidance  and  inspiration  of 
idickcs,  wlio  !iad  become  its  mayor." 

Zoning  in  Frankfort. — Frankfort  is  divided  into  an  old 

inner  city,  and  an  outer  city.    The  inner  city  is  the  first  bulk 

ic.     The  outer  city  is  divided  into  an  inner,  an  outer,  and  a 

itry  zone.     In  the  inner  city,  already  closely  built  with 

iciures  devoted  to  all  kinds  of  uses,  no  use  districting  was 

[tcinpteti  and  the  erection  of  all  sorts  of  buildings  except  cer- 

iin  nuisances  is  permitted.    In  the  zones  of  the  outer  city  there 

residential,  manufacturing  and  mixed  use  districts,  subject 

the  bulk  restrictions  of  the  zone  In  which  they  are  situated. 

In  the  inner  city  the  highest  buildings  are  allowed.    They 

lust  not  cxc€c<l  the  width  of  the  street  plus  2  meters,  or  in  any 

',  however  wide  the  street.  20  meters;  on  streets  less  than  9 

•icrs  wide,  a  height  of  1 1  meters  is  in  all  cases  permitted.' 

[is  is  to  the  cornice;  the  roof  above  this  is  restricted  by  an 

igle  of  45  degrees.     The  roof  is  more  than  a  mere  roof; 

ihough  not  technically  so  regarded,  it  is  nevertheless  in  fact  a 

i  story,  in  which  there  are  rooms,  which,  however,  may  not 

•With  exceptions  in  ihc  case  of  heavy  manufacturing;  see  pp.  242.  243. 
will   hr  nntcH  that  the  boundaries  of  height,  area,  and  use  restrictions 

%  tinivrrially  except  in   this  conntry — the  same 
T  r  nn  authoritative  statement  of  the  zone  system  in  this  form,  see 
by   Adickes   entitled   "Stadtcruritcrunyen"  in   Conrad'5  Hand- 
it  dtf  SfaotsiL'u.ti-»jLhtiften   (ist  cd..  Jena,  t8o3),  Vol.  5.  p.  847, 
t<:ferrcd  to:  and  the  somewhat  difTcn-nt  article  in  the  3rd  cdi- 
Itiii.   Vol.   VII,  p.  780.     In  the  above  arttclc<>,  as  always,   Adickes 

Tiously   from   English  housing  experience  in  support  of  Uh  posi- 
n  his   article  he  refers  to  a   report   of   the  German   Health   So- 
I — ...   „p   i,y   Bjiiinieister  and   himself,  and   passed   May  25.   1893, 
in   early,   if    not    the   earliest   complete    fnrmulalion   of   the 
.  print.     For  a  hricf  statement  cif   thi?  phaw  of   zoning  see 
Baumeister    Modcnu?    S t ad wrtveiter unpen    being    No.    7   of    Deutsche 
.eu   uf~i    s't'ri!    Fraqen    (published   by   Richter,    Hambursi.    18P7). 

Ij  <nt   of  bulk   Z'^ning,   u  number  of  writers   give  credit 

A  ;    see,    for   instance,   "WohnungBverhaltntsse,    Bauord- 

der  SUtlt  Clri"  by  Dr.  Edmund  Wirtz.  HI, 

i    fiir   Dcutschen   Grundbesilz.   Berlin,    1914, 

iru   IT)   r  iiKlish.  of  the  drvelnr>ment  '>f  zoninc  in  Gcr- 

rt   of  the   Heights  of   fiuUdinfjs  Coiumi'ssion   to   the 

and  Apportionmeni,  New    York   City,   Dec.  2J.   i<))3» 


idtx  in.  p. 
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b  ctol  use 
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1u8   three   meters  is  sometimes  allowed 
construct  an  extra  story. 


plus 
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always  be  used  for  residence,  and  when  so  used  cannot  as 
be  an  independent  residence  but  must  be  auxiliary  to  an  apart-  _ 
ment  in  the  floor  below.    The  number  of  stories  in  residential  f 
buildings  is  also  restricted;  in  this  zone  it  must  not  exceed  five 
plus  the  roof  story.     In  the  inner  city,  also,  the  greatest  pro- 
portion of  the  lot  may  be  covered  with  buildings,  three-quar- 
ters— for  corner  lots  five-sixths.     Solid  blocks,  without  break 
between  the  buildings,  are  pennitted.    The  city  here  presents 
the  appearance  of  being   fully  built  up  to  a   fairly  uniform 
height. 

In  tlie  residential  districts,  situated  in  the  various  xones 
of  the  outer  city,  factories  are  so  discouraged  by  severe  bulk 
regulations  as  to  be  practically  forbidden.     In  the  manufactur- 
ing districts  to  be  found  for  the  most  part  along  the  railroads, 
the  harbor,  and  out  of  the  city  in  such  direction  that  the  pre* 
vailing  winds  will  blow  the  smoke  away  from  the  city,  the  bulk 
restrictions  are  mild,  and  do  not.  as  in  the  other  districts,  be- 
come progressively  greater.     In  manufacturing  districts  resi-j 
dences,  except  in  each  case  one,  for  the  owner  or  an  employee,^ 
are  forbidden.*  The  mixed  districts  are  near  the  manufacturing] 
districts,  and   there   too.   under   restrictions   somewhat   more] 
severe  than  in  the  manufacturing  districts,  are  to  be  found 
structures  devoted  to  most  of  jhe  various  industries. 

In  the  residential  districts  a  space  between  neighboring 
houses  of  3  meters  in  the  inner  zone,  and  a  third  more  in  the 
outer  zone,  is  required.  This  is  generally  used  for  a  brood  walk 
with  green  grass  bordering  it  on  each  side  of  the  high  fence 
that  divides  the  two  lots.  Groups  of  buildings  are»  howercr,! 
allowed  with  a  somewhat  less  proportionate  amount  of  (\ 
space  for  the  group  as  a  whole.  In  the  villa  district  only  U 
detached  and  semi-detached  houses  on  large  lots  are  allowed. 

In  all  these  zones  the  amount  of  the  lot  that  must  be  left 
free  progresses  until  in  the  villa  districts  it  is  seven-tenths  ofj 
the  entire  lot.    So  also  the  permissible  height  exclusive  of 
T'l  f  Story  and  roof  decreases  to  i6  meters,  and  ihe  ^ 
•  M  stories  to  two.    In  no  case,  howocr,  may  the  house 


"ThU  b  tixidcr  an  imcxKlmcut  of   i^ia. 
very  few  oiher  onfiiuncet. 
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zone  exceed  in  height,  except  for  the  roof  story  and  roof,  the 
wtdlfi  of  the  street  upon  which  it  stands.* 

Absence  of  Business  Districts. — It  will  be  noticed  that 
Frankfort    ordinance    does    not    estahlish    districts    for 
N  from  which  manufacturing  is  exchided,  as  the  zoning 
ces  in  this  country  do;  nor  does  it  forbid  business,  as 
idi.  or  even  some  forms  of  light  manufacturing,  in  residential 
lets,  as  is  done  here,  except  by  private  covenants.     These 
lants  in  Frankfort  cover  consideral)le  territory,  and  are 
iften  made  a  part  of  the  public  ordinance.     The  tendency  to 
'ate  business  and   resifleiice,  so   strong   in   England   and 
country,   is  much  weaker  on   the  continent   of   Europe, 
irc,  abnost  without  exception,  apartments  arc  to  be  found 
-er  stores  anti  offices.     In  Berlin  there  is  not  a  single  block 
fhere  business  has  entirely  driven  out  residences,  and  very  few 
in  Paris  or  Vienna.    Nor  could  business  and  industry  in  Ger- 
e  completely  excluded  from  any  district  by  law.     In 
1.  imdcr  ancient  statutes,  it  is  the  duty  of  the  police  to 
•otect  the  public  health,  order  and  safety ;  but  they  can  promote 
^lic  general  welfare  only  by  virtue  of  specific  provisions  of  law. 
"he  Prussian  courts  have  upheld  ordinances  segregating  indus- 
'ks  offensive  by  reason  of  the  emission  of  odor,  smoke,  noise, 
tc;  and  ordinances  excluding  from  residential  districts  not 
►nly  these  industries,  but  all  activities  likely  unduly  to  increase 
raffic  or  in  any  way  to  disturb  the  peace  and  quiet  of  such 
K.     Prussian  courts  have  repeatedly  held,  however,  that 
.1      .,::.:^  and  industry  that  was  not  objectionable  on  grounds 
ich  as  these  could  not  be  excluded ;  ***  and  this  has  always  been 
thr  law  in  all  the  German  states.     In  1918,  however.  Prussia 
»ti  her  Housing  Law  *'  materially  increased  the  power  of  her 

*r>i:..M't   that  00  streets   less  than  g  meters  wide,  the  height  may  al- 

of  (he    "Oberverwaltungsgericht"    (or   highest    adminis- 

tf»tut  coun)   of  Prussia,   Vol.  j6.  p.  323    (1804);  37,  p.  401    (1900); 

p,p.4^t   (icno)  :  and  cases  citerl  therein,  an  abstract  of  which  opinions 
"  n        ■       '       '^'  port  of  the  Heights  of  Buildings  Commission,  "Sew 

^'■'  110     See  generally  on  Prussian  Biiildini;  Police  I.aw, 

^''  4th    edition,    rgio.    Carl    Heymann's   VcrlaK,    Berlin; 

•o  ruk'turungen   in   rechtliclur   B^sifhuitg/'    iSgj. 

--  no.   X.     For  a  synopsis  of  Ihq  law  as  a  whole  see  p. 
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building  police  in  use  zoning  by  providing  that  '*By  building 
ordinances  provision  may  be  made  .  .  .  for  the  selection  and 
special  regulation  of  particular  parts  of  cities  and  towns,  streets 
and  squares,  in  which  tlie  erection  only  of  residential  slnic* 
tures  with  their  accessories,  or  of  industrial  establishments  with 
accessory  buildings,  is  permitted.'* 

The  Courts  Sustain  Zoning. — In  1902  zone  ordinances, 
at  that  time  the  most  radical  in  Germany,  were  issued  for  a 
part  of  the  suburbs  of  Berlin.'^  It  was  with  relation  to  a  pro- 
vision in  these  ordinances  that  in  1904  the  first  decision  in 
Germany  on  the  validity  of  bulk  zoning  was  rendered  by  Prus- 
sia's highest  administrative  court,  sustaining  it  as  a  health 
measure.**  After  this  decision  removed  all  doubt  as  to  the 
legality  of  bulk  districting,  the  system  soon  began  to  be  gen- 
erally adopted  in  Paissia  and  throughout  Germany. 

Later  Zoning  Regulations. — Further  experience  in  Ger- 
many soon  led  to  the  abandonment  in  most  places  of  the  attempt 
to  regulate  bulk  by  broad  zones  of  increasing  distance  from  the 
old  city.  Thus  in  Dresden  and  other  cities  where  there  were 
numerous  centers  of  concentration  and  high  land  values,  regu- 
lation, both  by  bulk  and  by  use,  is  by  districts,  which  are  gen- 
erally of  small  size  so  as  more  accurately  to  fit  complex  contK- 
lions;  in  Frankfort,  still  regulated  by  zones,  certain  streets, 
such  as  main  traffic  thoroughfares,  nmning  through  more  than 
one  zone,  were  found  to  have  characteristics  which  made  it  seem 
wise  lo  pass  special  regulations  for  them.  tJius  splitting  up  the 
zones:  and  in  Stuttgart,  Karlsruhe  and  other  places,  zones  and 
districts  were  altogether  abandoned  in  favor  of  the  regtilatioti 
by  streets;  or.  to  be  more  accurate,  the  street,  single  or  in 
groups,  was  adopted  as  the  sole  unit  in  zoning.  Partly,  per- 
haps, in  consequence  of  this  evolution,  bulk  zoning  in  Germany 
IS  less  frequently  called  zoning,  but  the  more  accurate  and  in- 
clusive expression  *'graduated  building  regulation'*  is  geoer* 
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ally  used.^^  Tn  some  cities,  however,  zones,  in  fact  and  in 
name,  are  retained,  and  the  newer  differentiations  added.  Thus 
in  Dusseldorf  in  addition  to  five  zones  covering  the  whole 
city,  and  rules  for  special  streets,  in  many  cases  running  through 
several  zones,  there  are  eleven  classes  of  streets  within  one  or 
other  of  the  zones.  These  classes  are  in  most  cases  created 
for  various  types  of  housing.  The  distinctions  are  often  very 
minute.  There  are,  for  instance,  two  classes  for  one  and  two 
family  houses  in  blocks,  the  one  with  and  the  other  without  rear 
building's;  two  classes,  similar  in  all  respects  to  these,  except 
that  three  family  houses  are  also  allowed ;  two  classes,  alike  in 
all  respects  to  those  first  mentioned  except  that  in  each  case  tlie 
houses  must  be  detached,  the  required  open  spaces  between  the 
houses  and  the  side  line  of  the  lots  varying,  however,  in  breadth: 
a  class  for  the  better  sort  of  tenement  houses  in  blocks,  with 
not  more  than  two  families  in  each  story;  a  class  for  tenement 
houses  similar  in  all  respects  to  the  class  first  mentioned  except 
that  lbe>'  arc  to  be  of  cheaper  and  simpler  construction,  and 
suitable  for  not  more  than  three  families  on  any  one  floor,  etc., 
etc.  When  it  is  remembered  that  the  lots  on  which  these  class 
restrictions  are  imposed  are  widely  scattered  throughout  the 
zones,  and  subject  not  only  to  class  but  to  the  various  zone 
restrictions  as  well,  it  is  not  surprising  that  many  city  planners 
in  Germany  think  the  regulations  there  too  detailetl  and  intri- 
cate, and  those  which,  as  in  Karlsruhe,  adopt  the  street  as  the 
sole  zoning  unit,  preferable.''^ 

•iuatcd   bulk   differentiation   has   bern   added   during   the   last 

151 1  in  (Vcrrnany,  in  all  the  modern  building  ordinances,  differ- 

icd  to  accord  with  the  various  types  of  houses,  for  one  and 

,    for   from    three   to    six    families    (the   so-called    "Burgcr- 

"■  than  six   families   (the  large  tenement  house);  the 

rr^,  with    the    decrease    in    the    number    of    families 

ibc  iinoditc. 

"  Toe  consiruction  of  tall  buildings  has  been  su^ested  of  late  in  a 
mimfyr  of  European  countries,  uniformly,  as  yet.  without  success.  For 
inf    -  with  regard  to  the  movement  in  Germany  the  curiou*  reader 

is  ;o:      A.    Brcdtschneider.    OiV   fjniss    BerUucr    Bauontnutyjni, 

ikr  ind  ihr  Gcltungsbcrcuh,   Berlin,   C.    Hcymann'a   Verlag, 


ar: 


iy«i 


IJfhcf  dtr  yotziiij^  dcr  Turmlnjust't  iind  die   i'orous- 
'  •'   n    JiV    tn    Berlin    gcbaut    wcr '        '      m.'h.    Berlin, 
''.    Witli<,  Studie   ubtr  die   .r  'isc    ZuUis- 

.  HI  in  Berlin,  Berlin,   1918,  im  ..    ^lag;  and  an 

Ufuuchf  Banstitung,  p.  388,  entitled  l^er  lUbergimg 
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Zoning  in  England. — In  England  zoning  was  introduced 
in  1909  when  the  first  town  planning  act  in  that  country  wai 
passed.  Under  it  areas  are  chosen  for  planning  and  a  special] 
scheme  drawn  up  for  each  area.  It  is  as  a  pari  of  such  schemed 
that  zoning  both  by  bulk  and  by  use,  is  done.'*  This  mctbo*^ 
of  planning  has  the  advantage  of  selecting  areas  for  develoj^ 
ment  which  are  most  in  need  of  it»  such  as  vacant  land  ne£Bt_ 
cities:  and  the  disadvantage  that  as  a  rule  only  portions  of  citi< 
are  planned  instead  of  cities  as  a  whole.  Zoning  as  a  part 
this  system  shares  its  drawbacks  and  advantages,  including 
advantage,  largely  lacking  in  other  countries,  of  die  close 
ciation  of  the  planning  of  the  public  features  of  the  commaml 
and  zoning  or  tlie  planning  of  the  private  features. 

NoteD 

No.  r.    Housing  in  German  Crrrts 


In  1910  the  German  Imperial  Statistical  ofBoe  issued,  in  its  serie 

of  Workmen's  Statistics,  a  volume  entitled  Hoiusing  in  Gtrma 
Cities"'**  The  relation  between  city  planning  and  housing  is  a  d 
one.  This  is  especially  true  of  zoning  and  housinir.  In  ordetr.  iIk 
fore,  to  understand  zoning  in  Germany  it  is  especially  necc-ssary  t 
gti  some  idea  of  her  housing  legislation.  This  volume,  giving  as 
docs  a  summary  of  the  legislation  and  ordinances  at  they  existed 
both  these  6e1ds  in  1909,  affords  an  excellent  means  to  that  cnil. 
information  used  in  the  book  was  obtained  from  106  cttie*,  inci 
all  cities  and  city  states  (like  Bremen  and  Hamburg)  ihAt  ueeo 

the  census  of  December  I,  1905,  had  more  than  50,000  inhabf 
id  also  a  number  of  cities  that,  in  relation  to  bousing^  we 
special  interest. 

The  following  passages,  taken  from  the  preface,  ibow  the 
and  pcope  of  the  work : 

"The  first  division  of  this  work  treats  of  the  '*■"*  '"•^'  '^'  *"^r*r:tiy. 
It  gives  the  substance,  selected  from  certain  ^;  -"^ 

if  the  regtilations  in  force  in  these  cities;  the  i  ii:U:n^  in 
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the  housing  ordinances;  the  ordinances  regulating  lodging  houses; 
the  provisions  with  relation  to  the  inspection  of  dwellings.  .  .  , 

"From  the  building  police  regulations  substantially  the  following 
provisions  were  chosen:  Height  of  buildings  (front  and  rear  build- 
ings), number  of  stories,  permissible  area  to  be  built  over  and  size  of 
court,  space  between  buildings  of  adjoining  proprietors,  dwelling 
rooms  in  general,  roof  and  cellar  rooms,  water-closets;  also  such  pro- 
visions as  contain  modifications  lessening  the  requirements  with  re- 
gard to  the  construction  of  small  houses,  one-family  houses,  etc. 
These  arc  essentially  health  measures." 

"How  far  the  building  ordinances,  especially  their  gradation,  in 
zones  or  districts,  from  the  interior  of  the  city  to  its  outer  sections — 
chiefly  with  relation  to  area  covered,  height,  and  number  of  stories 
— were  the  result  of  other,  especially  socio-political  considerations, 
could  not  be  shown ;  still  less  how  far  these  provisions  were  success- 
ful in  causing,  for  instance,  lower  rents.  The  reader  will  remember 
the  opinion  so  often  expressed  with  emphasis  since  about  1890,  much 
furthered  by  the  works  of  Rudolph  Eberstadt.  that  (to  use  his  words) 
'the  first  effect  of  the  systematic  use  of  the  congested,  many  storied 
system  of  building  in  residential  sections  is  a  rise  in  house  rents.* 
The  controversy  whether  the  large  tenement  house  makes  dwellings 
dearer  or  cheaper  must  be  considered  as  still  unseiiled.*"  For  this 
reason  it  seemed  proper  in  the  present  work  to  give  in  all  possible 
detail  the  particular  provisions  of  the  building  ordinances  on  these 
points,  so  as  in  this  way  to  lay  certain  foundations  for  further  inves- 
tigations with  relation  to  this  question.  Nor  was  it  possible  within 
the  limits  of  this  work  to  determine  to  what  extent  outer  sections  for 
which  building  ordinances  fixed  a  lesser  intensity  of  building  were 
fact  inhabited  by  the  working  population  or  those  of  less  financial 
bilit>'. 

'The  second  division  of  this  work  is  devoted  to  an  account  of 
the  more  direct  methods  of  cities  in  securing  good  housing.  First 
in  this  division  are  sections  with  regard  to  the  inspection  of  dwell- 
ings, and  information  bureaus  of  vacant  dwellings.  In  the  next  sec- 
tion follows  a  description  of  the  measures  for  the  promotion  by  cities, 
directly  or  indirectly,  of  the  building  of  houses  with  small  apart- 
ments; their  provision  of  dwellings  for  their  own  laborers;  their 
actual  building  of  houses  with  small  apartments;  their  making  of 
loans;  their  making  of  pledges,  granting  of  building  land  free  or 
cheaply,  and  reduction  of  or  granting  credit  for  the  payment  of  the 
sts  of  street  construction  or  of  assessments  for  the  same;  their 
ving  of  land  on  building  lease  or  contract  for  repurchase.     Only 

measures  taken  by  the  cities  themselves  arc  considered  and  not 

"Comp.   for  tnslancc.   B.   H.   Hcrkncr.   The  House  Qw 
City  Plan,  No.  5  of  Vol.   I.  of  StddtcbaulklK  I'ortrj.ir   * 
JS;   Adolf  Wcbcr,  Ground  and  Dwelling,  Leipzig,  I'/Xi 
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the  activity  of  building  societies,  private  parties,  etc,  in  these  citi«ft. 
The  object  especially  in  view,  as  was  stated  at  the  outset,  lias  brea 
the  investigation  of  the  housing  of  the  workman ;  but  as,  in  the  first 
division  of  this  work,  the  legal  measures  with  relation  to  the  houiinf^ 
of  working  men  could  seldom  be  distinguished  from  tlie  legal  nseas-- 
ures  with  regard  to  housing  generally,  so  in  the  second  divifiiofi  of 
the  work,  the  measures  for  the  encouragement  of  the  building  of 
workmen's  dwellings  arc  often  undertaken  not  for  the  working  popu-^ 
lation  alone  but  for  the  poorer  classes  generally."* 

The  introduaion  to  this  work  gives  a  summary  of  the  regulations 
and  statistics  it  contains.    A  translation  of  part  of  that  introductJ 
follows : 

"A  number  of  German  States  (Bavaria,  Wiirltemberg,  Baden. 
Hesse.  Brunswick,  Anhalt)  have  issued  general  building  regrtlatums 
for  their  entire  territorial  limits.  In  these  states  the  provisions  of  tlie 
separate  states,  contained  in  the  state  building  regulations,  may  be 
enlarged  or  in  certain  points  changed  as  local  conditions  may  re- 
quire, ...  In  Prussia  there  is  no  state  building  ordinance."  .  ,  , 
At  present,  with  the  exception  of  a  few  general  principles  of  the 
General  State  Law"  I,  8,  sees.  33  ct  seq.,  building  police  law  will  be 
found  in  the  building  police  ordinances  of  the  cities  that,  in  accord- 
ance with  the  law  of  March  11.  1850,  sec.  6.  and  the  Law  with 
regard  to  general  state  administration,"  of  July  30,  1883.  »cc».  137  et 
scq..  are  passed  generally  In*  the  local  police,  with  the  consent  of  the 
executive  or  upper  branch  of  the  local  Council^*'  Burgermeistcr, 
etc.  .  .  . 

'*A  majority  of  the  cities  have  passed  so-called  zone  building  ordi* 
nances.  The  principle  of  the  zone  building  ordinance  is  that  for  par- 
ticular, especially  outlying  districts  of  the  city,  graduated,  tnaterhJIy 
severer  provisions,  exist  than  for  the  city  center.  The  graduatioof 
are  principally  in  the  provisions  with  regard  to  the  amount  of  the  lot 
that  may  be  covered  with  buildings,  their  height  and  number  of 
tores.  .  .  . 

'Other  cities  have  not,  indeed,  passed  a  zone  building  ordinance 
— i.  e..  did  not,  on  passage  of  the  building  ordinance,  divide  in  a  %y^ 
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»3tic  manner  the  entire  territory  of  the  city  into  zoncst— but  ncver- 

Ics^s,  by  the  passage  of  amendments  for  given  districts,  have  pro- 

ided  a  less  intensive  use  of  the  land  for  building  pnrjwscs.     The 

Ltroduction  of  such  restrictions  on  building  for  separate  parts  of  the 

through  a  zone  building  ordinance  or  through  amendments  may 

ive  as  its  object  to  secure  to  them  a  villa  or  country  character,  or 

may  have  come  from  tlie  intention  to  force  back  the  large  tenement 

and.  through  introduction  of  low  building,  to  provide  healthier 

'cheaper  dwellings.     Which  of  these  motives  was  determining  in 

any  case  in  the  passage  of  building  ordinances,  and  hov^  these  inten- 

>ns  have  resulted  in  fact,  could  not  here  be  shown. 

'Here  reference  is  aUo  made  to  the  graduated  building  provisions 
phich  contain  less  severe  requirements   for  'small   buildings,'  'small 
'clling  houses'  'one  and  two  family  houses.'    The  less  exacting  pro- 
arc  principally  with  relation  to  the  use  of  building  materials, 
uount  of  tlie  lot  that  may  be  covered,  the  clear  height  of  dwell- 
)ms,  etc    Such  graduations  and  milder  provisions  have  chiefly 
Adopted  by  the  following  cities:  Kiinigslierg,  Posen,  Hromberg, 
lU.    Magdeburg,    flalle,    Altona,    Dortmund,    Frank fort-on-lhe- 
latn,  Dusscldorf,   Elbcrfcld,  Oberbauscn,  Riieydl,   Neuss.  CoWenz. 
"Of  the  health  provisions  of  the  building  ordinances  with  relation 
llic  building  itself,  those  with  relation  to  the  height  of  buildings, 
le  number  of  stories,  the  amount  of  lot  that  may  be  covered  or  size 
'     the  space   between   neighboring  buildings   or  detached  or 
;achcd  buildings,  have  been  chosen  for  detailed  presentation. 
"Next  come  the  provisions  with  relation  to  height  of  buildings, 
tincc,  in  connection  with  the  provisions  with  regard  to  the  distance 
>i  the  building  from  buildings  opposite.  Ihey  determine  the  share  of 
and  air  for  the  inhabitants  of  the  building  in  question.     With 
rd  to  Oie  relation  of  the  height  of  buildings  on  the  street  to  their 
iftancc    from   opposite   buildings,   the    usual    provision    is    that   the 
rJicisjht  of  the  building   shall  not  exceed  the   breadth  of  the   street. 
Tlii^  n,  for  instance,  is  also  that  of  the  state  law  for  the  cities 

lier<  1  d.     So.  according  to  the  Bavarian  Building  Ordinance 

iRoyai  Ordinance  with  relation  to  building  of  February  17,  1901), 
iJie  height  of  private  buildings,  whether  newly  erected  or  raised  by 
addition  of  stories,  may  not  exceed  the  breadth  of  the  street,  includ- 
11%  the  sidewalk  and  any  front  garden.'  * 

"According  to  the  General  Building  Law  for  the  Kingdom  of 
Sttooy  of  July  I.  1900."  'the  height  of  buildings  shall  not,  as  a  gen- 
tT»l  rule,  exceed  the  breadth  of  the  street,  including  any  front  garden.* 
TT'e  «ime  provision  is  found  in  the  state  building  ordinance  of  Baden 
*B<i  in  a  building  ordinance  for  the  duchy  of  Anhalt.     In  accordance 


"Te.,  setback,  which  must  be  used  as  a  lawn  or  garden. 
■Cieietx-  u.  Verord-Blall.  1900,  p.  381. 


222  THE  LAW  OF  CITY  PLANNING  AND  ZONING 

with  the  state  building  ordinance  for  Hesse,  of  May  27,  i88x,  how- 
ever, 'the  greatest  permitted  height  of  private  dwellings  shall  no^  u 
a  rule,  exceed  the  width  of  the  street,  including  the  sidewalk  and  the 
front  garden,  by  more  than  2  meters/  In  accordance  with  the  state 
building  ordinance  for  the  duchy  of  Brunswick,  of  March  13,  1^99, 
'the  height  of  buildings  to  be  erected  on  the  street  shall  not  exceed 
the  width  of  the  street  by  more  than  4.5  meters.' 

'The  provision  that  the  height  of  buildings  shall  not  exceed  the 
street  width  is  found  as  the  fundamental  provision  in  the  majoriQr 
of  the  building  ordinances  of  the  cities  here  considered.  In  addition 
there  is  usually  given  a  fixed  measure  as  the  greatest  measure  of  the 
height  of  buildings,  for  which  regularly  the  height  of  the  building  is 
reckoned  from  the  ground  to  the  upper  edge  of  the  roof  comioe. 
There  will  be  found  also  in  the  cities  with  zone  building  ordinances 
sharper  provisions  for  the  outlying  zones.  So  in  Posen  the  height 
of  buildings  in  general  must  not  be  greater  than  the  established  street 
breadth;  but,  nevertheless,  in  the  first  building  class,  at  most  20 
meters;  in  the  second,  17.50  meters;  and  in  the  third,  15  meters. 
Similar  graded  provisions  with  the  fundamental  provision  that  the 
building  height  shall  not  exceed  the  street  breadth  are  in  force, 
among  others,  for  Konigsberg  (for  streets  less  than  7  meters  in 
breadth,  always  7  meters  high),  Breslau  (Zones  II,  III  and  IV), 
Kiel,  Flensburg,  Hagen,  Frankfort-on-the-Main  (outer  city  with  a 
street  breadth  up  to  9  meters,  always  9  meters),  Cassel,  Dusseldorf, 
Essen,  Cologne  (Zones  II,  III  and  IV),  Mannheim,  Freiburg.  The 
fundamental  principle  that  the  height  of  buildings  shall  not  exceed 
the  street  breadth  is  in  force  also  in  Berlin  and  its  suburbs,  Gdrlitz, 
Konigshiitte,  Glciwitz  and  Beuthen,  Luneburg,  Pforzheim,  and  the 
Bavarian  and  Saxon  cities. 

'*In  a  number  of  cities  on  streets  of  a  given  breadth  or  less  the 
height  of  buildings  may  exceed  that  width;  but  on  streets  of  more 
than  that  width  the  height  may  not  exceed  it.    This  width  is: 

City                                 Meters  City  Meters 

Spandau   10  Munster     15 

Potsdam    to  Bielefeld  (outside  the  walls)  10 

Brandenburg    10  Wiesbaden    II 

Frank fort-on-Oder   10  Duisburg 15 

Stettin    15  Barmen  (2nd  zone)  14 

Bromlterg    1 1  Saarbriicken   ta 

Magdeburg  ii-50      Grand  duchy  Saxony 11 

Altona   11  Brunswick  (outer  city)  9 

Hanover    10  Bremen    II 

Dortmund   15  Metz    15 

Bochum  13.50 


"In  a  number  of  cities  the  breadth  of  the  street  may  be 
by  a  given  measure.    This  is  true  principally  of  the  cities  to  Wirt-" 
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rherc  the  street  widtli,  generally,  may  be  exceeded  up  to  45 
of  the  cities  in  Hesse,  where  it  may  as  a  rule,  or  from 
ivco  brc;idth  on,  be  exceeded  up  to  2  meters. 
In  a  still  further  number  of  cities,  in  so  far  as  the  street  breadth 
reaches  z  fixed  minimum,  the  height  of  buildings  may  exceed  the 
reet  breadth  by  a  fixed  measure  in  addition  to  that  excess.    Thus 
height  of  buildings  in  Cologne  (first  zone)  with  a  street  breadth 
tnore  than  8  meters,  may  exceed  11.50  by  as  much  as  the  street 
exceeds  8  meters.     Bonn,  Miilheim-on-the-Rhine,  Coblenz  and 

have  somewhat  similar  rules. 

irther,  in  a  number  of  cities»  the  building  height  may  exceed 

street  width  as  a  rule,  or  from  a  given  street  width  on.     So  in 

inzig,  with  a  street  width  of  over   12  meters,  the  height   of  the 

ildings  may  be  iH  the  street  breadth.    In  Hanover,  with  a  street 

th  up  to  10  meters,  the  building  height  may  also  equal   l%   the 

breadth.     In  Osnabruck,  with  a  street  wiilth  up  to  H  meters,  a 

iHding  height  ij^i  tinier  the  street  is  allowed.     In  Liibeck,  up  to  a 

ith  of  20  meters  behind  the  building  line,  a  building  height  of  i)4 

the  street  hreadth  is  allowed.     In   Barmen,  in  the  first  zone, 

th  a  street  width  over  10  meters,  a  height  of  building  of  half  the 

•t  "width  plus  9  meters  is  allowed;   in  the  second  r.one,   with  a 

reel  breadtli  of  from  10  to  14  meters,  a  height  of  half  the  street 

idlh  plus  7  meters  is  allowed. 

**As  above  stated  a  majority  of  cities  have  established  a  maximum 
height  of  buildings  beyond  which  nothing  may  be  built." 
"In  cities  with  zone  building  ordinances  this  height  grows  less  in 
the  ovter  districts.  So  far  as  relates  solely  to  the  respective  first 
WDt$,  it  appears  that  a  maximum  height  of  22  meters  (a  greater 
does  not  occur  in  the  cities  here  considered)  is  allowed  in 
Ilowing  cities:  Berlin,  Charlottenburg,  Schoneberg,  Rixdorf, 
•Wilmersdorf,  Lichtenberg"  (the  five  last-named  places  in 
far  a5  their  territory  lies  within  the  ring  railroad),  Breslau, 
Kiel  and  Capsel;  the  Bavarian  cities;  the  Saxon  cities^  except 
in,  Ztttau  and  Grimmitschau-Mayence  and  Rostock.  Konigs- 
has  irn  height  of  21  meters. 

A  m:r  right  of  20  meters  exists  in  Danzig,  Stettin,  Posen, 

lie.  Cjleiwitz,  Reuthen,  Magdeburg,  Erfurt,  Flensburg,  Han- 

1      ,    ;,uniburg,    Dortmund,    Gelsenkirchen,    Frank  fort -nn-ihc-Main 

[(inner  city),   Diisseldorf,   Duisburg.   Elbcrfeld.    Munchen-Gladbach, 

^oloifne,  Bonn,  Miilheim-on-thc-Rhine,  Aachen,  Stuttgart,  Ulm.  Hcil- 

fbmnn,  Karlsruhe.  Mannheim.  Brunswick. 

"Except,  as  a  rule,  public  buildings,  monumental  buildings,  etc.;  and 

,UirT<:^^  "wi  ...t,^r  '^^r,,l,^,.  ntatinn  to  a  Itmitrd  height  and  amount.    (Author.) 

iiamcrl  have,  exccptini?  government,  been  a  part 

'"f  I*  .   _^    .,     rs.   and   arc   now,   with   outlying   municipalities, 

'*»»llj  a  part  of  i*. 
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"The  maximum  height  of  19  meters  is  fixed  for  Wiesbaden,  Fr« 
burg-,  Bremen;  of  18.50  meters  for  Muhlhausen-in-AI&acc;  18 
for  Cliariottenburg,  Schoneberg,  Rixdorf,  Deutj^ch-WUrocrsdor 
Lichtetiberg-  (so  far  as  this  city  lies  outside  tiic  ring  railroad), 
Brandenburg.  Frank  fort -on-Odcr,  Gorlitz,  Liegnitz,  Hatle,  Osia- 
briiek.  Miinster,  Bielefeld,  Ilssen.  Barmen,  Crefeld,  Coblenz,  SmmT' 
'linicken,  Zittau.  Grimmitsdiau,  Liibeck, 

"A  maximum  of  under  18  meters  exists  in  Hagcn,  Solioffen, 
Rheydt.  .  .  . 

"The  number  of  stories  allowed  in  cities  with  zone  building  ordi- 
nances grows  less  from  the  interior  to  the  outskirts.  A  few  dtiet 
make  the  number  of  the  stories  dependent  upon  the  street  width.  This 
is  true  of  Harburg,  Bochum,   Barmen,  Pforzheim.  ,  .  . 

"In  many  cities  both  the  amount  ot  the  lot  that  may  be  Gdrtfti 
and  the  minimum  size  of  courts  is  fixed.  .  .  .  For  comer  lots  .  .  - 
there  are  provisions  that  allow  an  intenser  use.  In  the  building  ofd>- 
nances  that  provide  for  a  division  by  zones,  the  provisions  with  re- 
gard to  the  amount  of  the  lot  that  r.:ay  be  covered  arc,  throughout 
80  graded  that  in  the  outer  districts  only  a  small  part  of  the  surface 
may  be  used  for  buildings.  In  the  following  summary  only  the  first, 
or  inner,  zone  will  be  considered: 

"As  the  proportion  of  the  lot  that  may  be  built  over  in  a  majority 
of  cities,  three-quarters  of  the  entire  tot  is  fixed.     In  tliis  c)n^n  belong 
lonigsbcrg.  Danzig.  Spandau,  Potsdam,  Brandenburg,  [  ■  ao- 

Oder,  Breslau.  Gorlitz.  Liegnitz,  Hallc,  Altona,  Kiel,  Flti  Kft- 

mund,  Galzcnkirchen,  Bochum.  Frank fort-on-thc-Main  (inner  cityl, 
Duisburg.  Elberfeld.  Bonn,  RcmscKicd,  Miinchcn-Gladbach,  SolingcOi 
Rheydt.  Neuss,  Cologne,  Bonn.  Miilheim-on-lhe-Rhine,  Aachen.  Cob- 
tcnz,  Saarbriickcn,  Karlsruhe,  Constance,  Darmstadt.  OfTcnbach, 
Worms  and  Brunswick,  as  well  as.  generally,  the  Bavarian  cHie*.* 

"A  still  greater  use  of  the  lot  for  building  (an'  '  "to  fcrnr- 
fifths)  is  allowed  in  Giesscn,  Liibcck.  Muhlhausen-in  .d  Metx. 

"A  lesser  use  of  the  lot  than  in  the  fnregoinr  ud  indeed  up 

to  seven-tenths)  is  provided  in  Stettin.  Poscn.  1  i  (in  the  case 

of  lots  inside  the  old  walls),  Bautzen.  Up  to  tM*n-thirds  may  be 
covered  in  Bromberg.  Konigshutto,  Glciwitz,  Bcuthcn.  \T-....t->..,r.' 
Erfurt.  Hanover.  Harburg,  Liineberg,  Miin»ter.  Hagrn. 
ikfunich,  Zittau.  RoMock,  and  in  the  duchy  of  Anhah.  l^j  u-  ru  : 
ly  be  so  used  in  Charlottenburg.  Schoncbcrg,  Rixdorf.  Dcut>dv- 
'i!mcr»dorf.   '  ■  rg   (in  so  far  as  these  five  side 

le  ring  railr  -  ■  far  ns  building  Class  i  i- 

"In  a  number   oi  cities  •  -it  of   lot  hi:  cotered 

is  so  6xed  that  the  lot  is  d'  to  strips.  true,  for  i 


* 


I 

i 
1 

I. 

i 


*  In  Gurtitz  and  LicKnitz  in  ihr  ca»e  of  lots  vHioW  fkpthi 
otlghloTing  IjordiT  doe»  nut  exceed  35  meters. 
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oi   Berlin,   Charlottcnburg-,    Schoncbcrg,    Rixdorf.    Deutsch- 
Tsdorf,  Lichtenljcrg  (so  tar  as  tlicsc  cities  lie  within  the  ring 
railroad).     The  first  strip  that,  measured  from  the  building  line,  ex- 
to  the  depth  of  6  meters  may  be  fully  covered;  the  second  strip. 
It  extends  to  a  depth  of  33  meters,  may  he  built  over  in  Berlin  to 
«xte^nt  of  seven-tenths,  in  the  rest  of  the  above  named  cities,  of 
ty-five  hundredths,  of  the  lot.     A  similar  division  into  strips,  al- 
:b  to  different  limits,  exists  in  Osnabriick,  Cassel.  Wiesbaden, 
ten. 
"In  Essen  the  amount  of  the  lot  that  may  be  covered  is  fixed 
th   relation  to  the  number  of  stories.     Thus  in  Zone   i,  with  two 
three  story  houses,  75  per  cent  of  the  surface,  with  four-story 
70  per  cent,  may  be  built  over.    In  a  few  other  cities  (SoUngen, 
Mulheim-on-thc-Rhine)  in  certain  zones  the  extent  of  surface 
'way  be  built  over  is  dependent  upon  height. 
*'In  Stuttgart,  Ulni.  Heilbronn,  Freiburg.  Pforzheim,  Heidelberg^^ 
limara  requirements  exist   only   with   regard  to  the   height,  while 
taJ  provisions  with  regard  to  the  amount  of  the  lot  that  may  be 
?cred  arc  lacking.     There  are  in  them  all  provisions  with  relation 
the  distance  between  front  and  rear  buildings;  also  'must  a  certain 
lount  of  the  lot,  witJi  a  given  relation  to  the  height  of  the  buildings, 
tin  uncovered.'  ...  In  Ulm,  'in  Class  i  of  the  new  building  lands, 
:ourt  must  be  left  behind  the  front  building  equal  to  half  the  height 
its  rear  side.*  .  .  . 
'In  Fr*fibtirg  a  portion  of  the  lot,  undivided  and  in  one  piece,  of 
;r\re  meters  must  be  left  free  of  buildings  when  there 
'  f  tJiree  or  less  stories  upon  it,  and  for  every  additional 
TO  square  meters  more  are  required.     Pforzheim  demands  a 
irt  of  30  square  meters  by  3.60  meters  least  breadth;  Heidelberg, 
of  60  square  meters. 

"In  the  cities  that,  in  addition  to  provisions  with  relation  to  the 
proportion  of  the  lot  that  may  be  covered,  have  at  the  same  time  rules 
with  reUtion  to  t)ie  size  of  the  court,  the  least  surface  that  is  de- 
nandcd  is.  in  the  majority  of  cases,  given, — sometimes  in  terms  of 
timum  square  surface,  while  other  cities  simply  give  the  minimum 
jadth  or  length  of  the  court.  In  general  a  court  of  about  40  square 
meters  is  required  by  Danzig,  Stettin,  Gorlitz,  Liegnitz.  Dortmund, 
k&chcn.  Coblenz.  Bautzen;  30  to  36  square  meters  are  required  by 
lown.  Casscl^  Harburg,  Bielefeld.  Ohcrhausen  (for  lots  of  less  than 
nquarc  meters),  Rheydt.  Neuss;  50  square  meters  are  required 
Spandan,  Potsdam.  Brandenburg,  Frank  fort -on-Odcr,  Halle, 
It  (for  lots  of  less  than  200  square  meters),  Dresden.  Ber- 
•U  a  minimum  court  of  80  meters  least  dimension.  In 
tii  the  old  city,  a  free  uncovered  court  of  10  by  10  meten 

urcmcnt  must  be  left.  .  .  , 
"The  provisions  found  in  the  building  ordinances,  with  regard  to 


236  THE  LAW  OF  CITY  PLANNING  AND  ZONING 

dwellinsr  rooms  relate  6rst  to  their  dear  height,  and  their  win- 
dows. .  .  . 

"Some  of  the  building  ordinances  .  .  .  especially  those  here  treated 
of,  contain  definite  provisions  with  regard  to  the  minimum  size  of 
rooms  to  be  constructed.  So  in  Breslau  all  dwelling  rooms  must  have 
a  floor  area  of  at  least  5  sq.  m.,  in  Gorlitz  and  Liegnitz,  an  area  of  7 
sq.  m.  with  a  breadth  of  1.80  m.,  in  Magdeburg  a  minimum  width  of 
i^  m.  Cassel  and  Wiesbaden  require  7  sq.  m.  of  area,  with  from 
2  to  1.80  m.  least  dimension.  Dusseldorf,  an  area  of  10  sq.  m.  with  a 
least  dimension  of  2  m.  The  Saxon  cities  have,  for  the  most  part, 
the  requirement  that  every  family  dwelling  must  have  one  room  that 
may  be  heated,  and  sleeping  rooms;  and  the  rooms,  in  several  cities, 
must  have  a  combined  area  of  30  sq.  m.  In  Altona  this  combined  area 
must  be  at  least  40  sq.  m.  The  Baden  building  ordinance  prescribes 
floor  area  of  10  sq.  m.  for  every  room  used  for  the  prolonged  stay 
of  men.  Mannheim,  however,  requires  more,  i.  e.,  for  the  kitchen  la 
sq.  m.  of  floor  area,  and  for  the  other  rooms,  15  sq.  m.  Finally 
Miihlhausen  (in  Alsace)  requires  dwelling  and  sleeping  rooms  to 
have  an  area  of  8  sq.  m.  and  a  width  of  not  less  than  2.20  m.  Several 
cities  prescribe  a  minimum  floor  area  for  servants'  rooms  only 
(Konigsberg,  Posen,  Bromberg).  In  Konigshutte,  Gleiwitz  and 
Beuthen  ever>'  inhabited  room  must  have  an  air  space  of  at  least  lo 
cb.  m.  The  clear  height  of  dwelling  rooms  in  the  Baden  cities  is  fixed 
at  3  m. ;  in  the  Prussian  cities  at  3  m." 

"The  Bavarian  Building  Ordinance  prescribes  for  the  Bavarian 
cities  2.70  m.,  the  Saxon  Building  Law  for  the  Saxon  cities  2.85  m.; 
the  Wurttemberg  cities  require  a  clear  height  of  at  least  2.50  m.  In 
the  Hessian  cities  the  clear  height  is  variously  fixed;  Offenbach  re- 
quires 3  m..  Worms  2.40  m.,  Hamburg  2.50  m.,  Bremen  2.75  m., 
Lubcck  2.60  m.,  Muhlhausen  and  Metz  2.80  m.,  Colmar  2.60  m. 

"For  dwelling  rooms  in  the  roof  story,  and  often  also  for  dwell- 
ing rooms  in  cellar  stories,  especially  in  the  cities  that  prescribe  for 
dwelling  rooms  generally  3  m.,  lesser  heights  are  as  a  rule  allowed. 

"The  size  of  window  surface  in  the  cities  here  treated  of  is  in 
general  rrgulated  in  two  ways;  cither  the  window  must  bear  a  cer- 
tain relation  to  the  floor  surface  of  the  room,  or  the  cubic  content 
for  each  square  meter  of  window  surface  is  fixed.  The  relation 
of  window  surface  to  floor  area  is  generally  a  tenth.  An  eighth  is 
required  by  Stettin,  Posen.  Magdeburg,  Hanover,  Liineburg.  Dort- 
mund. Hagcn,  Diisseldorf.  Essen,  Barmen.  Crefeld,  Cologne;  a  twelfth 
by  Meissen.  Those  cities  which  for  i  sq.  m.  of  window  surface  re- 
quire a  given  cubic  content  of  the  room  in  question,  demand  gen- 
erally 30  cb.  m.  of  content  for  i  sq.  m.  of  window  surface.    In  Aadictt 

**  With,  however,  many  exceptional  cases,  where  less  is  osnalty 
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It  18  20  to  I ;  m  Munich,  Gladbach,  50  to  i.  Often  the  requirements 
for  rooi  and  cellar  dwellings  are  less.  A  number  of  cities  have  no 
provision  with  regard  to  the  proportion  of  window  surface  to  6ocr 
area  or  cubic  content  of  rooms. 

"Roof  dwellings  as  a  rule  must  be  located  only  immediately  over 
the  topmost  story,  and  under  the  roof  beams;  but  not  one  over  an- 
other. In  addition  the  construction  of  dwelling  and  sleeping  rooms 
in  the  roof  story  is  invariably  subject  to  a  number  of  further  pro- 
risiuns,  especially  with  regard  to  the  greatest  height  of  the  floor 
of  the  roof  story  above  the  ground,  and  the  construction  of  stairs 
leading  to  the  roof  story,  .  .  . 

"For  dwellings  and  dwelling  rooms  in  the  cellar  story,  when  not 
forbidden  entirely,  the  provisions  almost  universally  are  with  regard 
to  the  distance  of  their  floors  from  the  surface  of  the  earth  and  their 
elevation  above  high  water  mark.  As  a  rule  the  floor  of  cellar  rooms 
must  not  ...  be  more  tlian  50  c.  m.,  under  the  surface  of  the  earth, 
a«d  must  be  at  least  30-40  c.  m.  above  high  water  mark.  ...  In  a 
Tujmber  of  cities  cellar  dwellings  are  forbidden,  but  tlie  construction 
of  single  dwelling,  sleeping  or  working  rooms  is  allowed  under  cer- 
tain condiiinns.  .  .  . 

"Most  of  tlie  Saxon  cities  provide  that  for  every  apartment  there 
shatl,  as  a  rule,  be  a  toilet.  In  Ilarburg  and  Liineburg  there  shall  be 
a  toilet  for  every  two  apartments.  In  Hanover,  for  every  tlirec  apart- 
n>cots.  In  Dortmundf  Gclsenkirchen,  Bochum,  Hagen  and  the  cities 
in  the  district  of  Dtisseldorf,  in  Cologne,  Bonn,  Miihlheim-on-ihc- 
Rhinc.  Aachen,  Coblenz,  Munich,  Wiirzburg  and  Brunswick,  there 
^haJ)  be  a  toilet  for  every  dwelling  house.  In  Hamburg  llicrc  shall 
be  a  toilet  for  every  twelve,  in  Strassburg  (in  Alsace)  for  every 
fifteen  persons.  .  .  . 

*TTic  regulations  for  hoarding  houses  are  divided  into  those  which 
reffidate  the  air  space  and  floor  area  for  lodging  house  keepers  and 
lodgers,  and  those  which  regulate  them  for  lodging  house  keepers 
only.  ...  In  most  cities  an  air  space  of  10  cb.  nx  with  a  floor 
area  of  from  3  to  4  sq.  m.  is  required.  ..." 

No.  :>.    The  Frankfort  Building  Ordinances 


The  principal  building  ordinances  of  Frankfort  are  two  in  number. 
The  first,  often  referred  to  as  the  building  ordinance,  applies  to  the 
entire  city;  the  second  applies  only  to  the  "outer"  city,  as  the  city 
outside  the  "old"  or  "inner"  city  is  called,  and  is,  as  a  rule,  more 
rc»irictive  Ju  those  matters  to  which  it  relates  than  the  first  ordi- 
nance, and  therefore  in  these  matters  practically  superseded  the  first 
ordinance  in  this  outer  city.  Thus  the  first  ordinance  serves  a  double 
purpose;  it  is  in  certain  matters  the  uniform  rule  for  the  entire  city. 
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and  in  others  is  practically  the  ordinance  for  the  inner  zone;  while 
the  second  ordinance  is  the  zoning  ordinance  for  the  rest  of  the  citjr." 
A  translation  of  those  parts  of  these  ordinances  of  most  interest 
to  city  planners  in  this  country,  and  a  summary  of  the  remainder, 
follows.**  In  addition,  in  another  note  an  official  table  setting  forth 
in  condensed  form  for  purposes  of  comparison  the  principal  zoning 
provisions  for  the  entire  city,  with  a  similar  statement  of  the  zoning 
regulations  of  Karlsruhe,  Munich  and  Cologne,  and  the  Dusseldorf 
regulation  in  detail,  art  given." 

Building  Ordinance  for  the  City  of 
Frankfort-on-the-Main 


building  permits,  exemptions,  appeals 

•Secs.  1-6. 

A  building  permit  is  required  from  the  building  police**  for  the 
erection  of  every  new  building,  temporary  or  permanent,  and  every 
addition,  reconstruction  or  substantial  repair  to  an  existing  building; 
for  every  change  in  the  use  of  buildings,  front-gardens  and  side  set- 
backs; for  every  destruction  of  buildings  or  parts  of  the  same;  for 
enclosures;  for  electrical  and  gas  connections,  etc. 

In  applying  for  a  permit,  drawing,  etc.,  must  be  submitted. 

The  owners  of  adjoining  lots  must  be  given  notice  of  all  but 
strictly  internal  changes  and  may  maintain  objections  if  their  rights 
are  invaded. 

The  building  police  has  the  power  to  grant  all  the  exceptions  to 
and  exemptions  from  the  provisions  of  the  two  building  ordinances, 
provided  for  in  them. 

♦  Summarized. 

"The  authority  for  passing  these  ordinances  will  be  found  in  secs.  5 
and  6  of  the  (Prussian)  ordinance  of  September  20,  1867,  '*uber  die  Polizei- 
verwaltung  in  den  neuerworbenen  Landestheilen" :  and  secs.  143  and  144 
of  the  Prussian  Statute  "iibcr  die  Allgemeine  Landcsverwaltung^*  of  Jniy 
30,  1883.  The  Frankfort  ordinances  will  be  found  in  the  Frankfort 
"Anseige  Blatt  der  Stddtiscken  Behbrdcn*'  1912,  p.  533;  1910,  pp.  351, 
1093;  1911,  pp.  81,  194,  564,  718;  1912,  p.  487.  The  oflficial  edition  of  these 
ordinances,  with  numerous  appendices,  and  a  map,  is  printed  and  sold  faj 
Gcbriidcr  Knauer,  Frankfort. 

"An  amendment,  adopted  December  18,  1918,  gives  the  building  au- 
thorities power  to  allow  numerous  exemptions  from  the  provisions  of  the 
ordinances  for  a  limited  period  on  account  of  the  housing  shortage  due 
to  the  war.  These  exemptions  permit  cheaper  construction,  with  more 
intensive  occupancy. 

*  See  pp.  25 »  ff-  and  262  flf. 

"In  Frankfort  the  executive  branch  of  the  City  Council  (Magtstrat) 
<•  constituted  building  police. 
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doings  of  the  building  police  are  subject  to  exception  and 


II 

INSPECTION 

•  Sec.  7.    InspecHon  before  Occupation, 

111 

MISCELLANEOUS 

T.    Street  and  Building  Lines,  etc. 

•Sfic  8.  Before  the  erection  of  structure*,  etc.,  the  building  and 
street  lines,  grades^  etc.,  must  be  fixed.  Encroachments  may  be  per- 
mitted for  a  fixed  period,  or  until  permit  for  same  is  revoked.  Set- 
backs may  be  permitted  if  exposed  walls  are  finished  like  facades. 
Subsidiary  buildings  mutt  be  placed  in  the  rear,  or  those  parts  visible 
from  the  street,  finished  tike  faqades. 

a.    Setback  of  Buildings  from  Side  Boundary  and  Each  Other 

•  Sw:.  9,  When,  within  the  depth  of  a  new  building,  addition  to  an 
existing  building,  etc.,  to  be  erected  on  the  lot  in  question,  there  is  no 
building  on  the  ncigliboring  lot.  then  the  new  structure  m;iy  be  placed 
cither  immediately  on  the  boundary  or  with  a  setback  from  it  of  at 
least  3.50  m. ;  except  that,  \l  that  neighboring  lot  is  less  than  3  m. 
wide,  the  setback  must  be  at  least  2.50  m. 

Wli?n,  within  such  depths  there  is  a  building  on  the  neighboring 
t0C>  located  on  the  boundary,  then  the  new  structure  must  be  erected 
on   ''  M.iary  or  with  a  setback  of  at  least  5  m.  from  it;  it  this 

neiL  building  is  set  back  5  m.  or  more,  the  new  structure  may 

be  luidary;  if  less  than  5  m.  that  setback  must  be  2.50  m. 

-  on  the  same  lot  must  he  erected  either  against  one  an- 
lothcT,  or  with  a  space  of  at  least  5  m.  between  them. 

There  are  certain  exceptions  and  modifications  with  relation  to 
rear  ImiJditigs.  buildings  apparently  not  permanent,  buildings  not 
tnorc  than  5  m.  ii»  height  to  ridge  pole,  and  where  hardship  would 
[be  ca.used. 

^&  a  side  wall  is  visible  from  the  street  it  must  be  finished 
%M  ■'  '^nd  nnt  left  rough. 


;  meines  LatiHesverwalttmgsKesct/   (Prussia)   of  July  30, 
,     '.cs.  IJ7-I3I.  UJ)   (Gesetz  SammlunK,  p.  195).  and  »ec 
of  the  (Prussian)   ZustandigVcitsgesetz  (Gesetz  Sanunlung.  p.  237)- 
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J.    Court  Space 
Sec.  10. 

*  I.  New  structures  shall  not  cover  more  than  ^  of  the  lot 
back  of  the  building  line ;  but  on  corner  lots  improved  with  one  build- 
ing %  is  allowed.  Areas  not  buih  over,  which  from  situation  or 
shape  are  useless  for  light  and  air,  shall  not  be  reckoned  as  part  of 
free  area.  The  projection  of  cornices  to  50  cm.,  light  and  air  shafts, 
steps  to  ground  floor  height,  verandas  not  to  exceed  12  sq.  m.,  etc, 
into  or  over  the  prescribed  court  is  allowed. 

2.  Lots  which  on  July  15,  1884,  were  already  more  intensively 
built,  may  (without  prejudice  to  the  provisions  of  sec.  33),  by  way 
of  exception  be  built  up  again  to  the  mass  of  the  existing  buildings, 
when  a  suitable  development  of  the  lot  is  not  otherwise  possible- 
Small  out-buildings  of  one  story  are  by  exception  permitted  beyond 
the  area  already  built  over  when  conditions  as  to  tight,  air  and  safety 
from  fire  are  not  thereby  made  worse. 

In  the  case  of  lots  of  little  depth,  and  especially  of  narrow  lots 
between  two  streets,  all  court  space  may  by  exception  be  omitted  if 
the  windows  of  all  dwelling  and  sleeping  rooms  give  on  the  street, 
and  provision  is  made  for  sufficient  light  and  air  in  kitciiens,  halls, 
stairs  and  toilets. 

These  exceptions,  however,  are  permissible  only  when  the  street 
on  which  the  lot  abuts  has  a  width  of  more  than  8  m.  and  cannot  be 
granted  at  all  for  the  built  up  parts  of  lots,  less  intensively  developed, 
that  were  subdivided  after  July  15,  1884. 

3.  When  the  ground  story  is  used  for  stores,  store  rooms,  and 
similar  business  rooms,  together  with  subsidiary  rooms,  then  the  lot, 
to  ground  story  height,  may  be  buih  over,  up  to  the  entire  area  of 
the  lot,  if  the  area  covered  by  the  upper  stories  is  diminished  accord- 
ingly. Under  the  same  conditions  the  built  up  area  on  the  upper 
stories  may,  with  the  consent  of  the  building  police,  be  proportionately 
increased. 

The  greatest  permissible  cubic  mass  of  structure  resulting  from 
the  area  that  may  be  covered  (sec.  10)  and  the  permissible  height 
(sec.  11)  shall  in  no  case  in  the  aggregate  be  exceeded. 

4.  In  the  case  of  rear  buildings,  dwellings  for  more  than  three 
families  shall  be  provided  for  only  when  ^Ko  of  the  entire  lot  re- 
mains uncovered.  Exceptions  are  permissible  under  favorable  court 
conditions. 

5.  Every  court  must  be  provided  with  an  entrance  sufficient  in 
the  judgment  of  the  building  police. 

6.  When  for  the  purpose  of  gaining  the  court  area  prescribed 
above,  parts  of  a  neighboring  lot  already  built  up  are  joined  to  the 
building  lot  in  question,  then  these  parts  so  added  can  be  taken  into 

♦  Summarized. 
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accoont,  in  favor  of  that  lot,  only  when  by  reason  of  the  diminution 
of  the  court  area  of  the  neighboring  lot,  it  is  not  reduced  below  the 
prescribed  size. 


Sec.  II. 


4,    Building  Heights 
(a)     Buildings  on  the  Street 


t.  The  height  of  a  building  on  streets  of  less  than  9  m.  in  width, 
must  not  exceed  11  m.,  on  wider  streets  must  not  exceed  the  street 
width  by  more  than  2  m.  and  in  no  case  shall  exceed  20  m. 

A  building  height  not  to  exceed  3  m.  more  than  the  street  width 
can,  &s  an  exception,  be  aJlowed  on  streets  of  the  width  of  9  m,  and 
more  when  this  greater  height  is  not  used  to  construct  an  additional 
story  not  otherwise  permissible. 

3.  In  dead  end  streets  the  height  of  the  building  closing  the 
street  is  governed  by  the  width  of  the  street  at  the  fai;ade  line  of 
the  new  building. 

3.  In  the  case  of  corner  lots  on  streets  of  different  width,  the 
width  of  the  wider  street  fixes  the  building  height  also  on  the  nar- 
rower street;  but  only  for  an  extent  of  facade  which  docs  not  exceed 
twice  the  width  of  the  narrower  street;  and  in  streets  of  less  than 
8  m.  not  more  than  12  m. ;  and  in  no  case  more  than  20  ni.  Corner 
lot*  are  such  as  abut  on  at  least  two  streets,  and  of  which  the  street 
(or  building)  lines  enclose  an  angle  of  at  most  135  degrees. 

4-  In  the  case  of  buildings  between  two  streets,  comer  houses, 
and  so-called  house  islands  on  streets  of  varying  width,  a  single  aver- 
age height  for  all  f3(;ades  may  be  allowed  instead  of  dilTerent  heights. 

*  5-7.  Rules  for  measuring,  height,  etc  By  "height"  is  meant, 
generally,  height  to  principal  cornice. 

8.  The  court  facade  of  a  building  shall  not  exceed  the  height 
prcacribed  for  its  street  fa<;ade,  or  the  height  of  walls  permitted  by 
sec-  33,  if  this  is  less  than  the  permissible  building  height. 

If  llie  width  of  the  court,  measured  perpendicularly  to  the  faqadcj 
is  nuterially  more  than  the  width  of  the  street,  and  light  and  air 
conditions  are  particularly  favorable,  then  as  an  exception  a  greater 
height  of  court  fa(;ade  may  be  permitted. 

(b)     Buildings  on  Courts     (Rear  Buildings) 

I.  The  height  of  a  rear  building  on  a  court  of  less  than  6  m. 
In  width  shall  not  exceed  8  m.,  and  on  a  court  of  greater  width  shall 
not  exceed  the  width  of  the  court  plus  2  m.  In  other  respects  the 
provisions  of  (a)  1-5,  of  this  paragraph  apply,  the  average  width  of 

•  Svmmarizcd. 
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/.    Overhangs 

♦Secs.  8-i6.    Structural  Provisions, 

*  Sec.  17.    Stories  of  buildings  overhanging  the  building  line 
as  a  rule,  be  done  away  with  when  reconstruction  occurs. 

*  Secs.  iS-30.  Provisions  with  regard  to  strength  and  choice  of  ma- 
terial, protection  against  fire,  necessary  stairs  and  exits,  inspection 
before  occupancy,  etc 

//.    Construction  of  DwetUng  and  Work  Roams 
Kitchens  and  ToUets 

(a)    Number  and  Situation  as  to  Height  of  Stories  for  Residence 

Sec.  31.  Dwelling  houses,  in  addition  to  the  ground  story,  shall  have 
not  more  than  four  stories  and  the  roof  story;  independent  rear, 
side  and  transverse  buildings  shall  have  not  more  than  three  stories 
in  addition  to  the  ground  story  and  the  roof  story.  Dwelling  in 
the  roof  story  are  not  permitted  in  houses  with  five  stories.  Excep- 
tions may  be  allowed  on  special  permit,  at  all  times  revocaUe,  for 
janitors'  dwellings;  which  shall  comprise  not  more  than  two  roooos. 
with  kitchen  and  incidental  rooms. 

(b)    Height  of  Dwelling.    Sleeping  and  Work  Rooms  and  Kitchens 

Sec.  32. 

1.  Dwelling  and  sleeping  rooms,  as  well  as  kitchens,  must  in  the 
roof  story  have  a  clear  height  of  2.60  m, ;  in  the  other  stories  of  3  m. ; 
wash  rooms,  as  a  rule  2.50  m. 

2.  For  rooms  intended  for  the  stay  of  many  human  beings  the 
building  police  may  prescribe  a  greater  height. 

(c)    Lighting  and  Ventilation 

Sec.  33. 

1.  All  dwelling,  sleeping  and  work  or  business  rooms  (in  which 
store  rooms  are  included,  if  human  beings  are  employed  in  them  for 
any  considerable  length  of  time)  as  well  as  all  kitchens  and  toilets, 
must  be  provided  with  windows  which  make  possible  a  sufficient 
lighting  and  ventilation  of  the  rooms. 

The  size  of  the  windows,  with  the  exception  of  toilet  windows, 
shall  be  at  least  z  sq.  m.  for  every  30  cb.  c.  m.,  capacity  of  the  rooms; 
and  in  the  roof  story,  1/2  sq.  m.  to  30  cb.  c.  m. 

2.  The  windows  must  receive  air  and  light  either  immediately 
from  the  street  or  from  a  court  (garden) ;  and  in  the  latter  case  tfw 
following  provisions  shall  be  observed: — 

*  Summarized. 
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The  windows  of  dwelling",  sleeping,  and  work  or  business  rooms, 
and  kitchens,  must  not  be  opposite  a  wall  higher  than  n  x  </  or  n  >(  a, 

4  "7~ 

when 

a  equals  the  surface  area,  in  square  meters,  of  the  court  or  gar- 
den lying  before  the  window  wall  in  question; 

d  equals  the  distance  of  the  wall,  measured  at  the  middle  of  the 
window,  in  meters; 

p  equals  the  periphery  of  the  court  or  garden,  in  meters; 

n  equals  6  in  the  inner  city ; 

M  equals  5  in  the  outer  city. 

The  builder  has  his  choice  between  these  two  formulse.  The 
height  J5  measured  from  the  under  surface 'of  the  window  lintel,  or 
if  this  is  higher  than  the  under  surface  of  the  ceiling  of  the  room 
'to  be  lighted,  from  the  under  surface  of  the  ceiling,  to  tlie  upper  sur- 
face of  the  chief  cornice  of  the  wall  lying  opposite. 

3.  When  the  window  is  situated  opposite  the  boundary  of  the 
neighboring  lot,  that  lot  (subject  to  the  provisions  of  7  and  irrespec- 
tive of  whether  or  how  that  lot  is  built  up),  is  considered  as  built 
up  with  a  party  wall  whose  height  is  equal  to  the  greatest  height 
permissible  under  sec.  Iia  for  a  front  building  on  the  neighboring 
lot.  When,  however,  the  boundary  is  not  built  up  with  a  party  wall 
and,  according  to  building  police  regulations,  cannot  be  so  built  up, 
then  It  is  to  be  considered  that  there  is  a  party  wall  opposite  on  the 
neighboring  lot  built  to  the  height  and  with  the  side  setback  pre- 
scribed as  aforesaid  by  the  building  police  regulations.  If  the  wall 
of  the  building  in  which  the  window  is  to  be  placed  is  lower  than  the 
wall  opposite,  then  half  the  difference  in  height  shall  in  the  above 
calculation  be  deducted  from  the  height  of  the  opposite  wall. 

4.  The  court  situated  in  front  of  the  windows  must  measure, 
at  the  height  of  the  floor  of  the  room,  at  least  15  sq.  m. ;  the  distance 
of  the  wall  lying  opposite,  at  least  4  m.  in  the  inner  city,  and  5  m. 
in  the  outer  city;  and  the  court  measurement  parallel  to  the  window, 
at  least  3  m. 

5.  In  reckoning  the  area  and  the  periphery,  parts  of  the  court 
may  be  left  out  of  the  reckoning  when  the  reckoning  is  not  for  a 

[Twindow  which  gives  on  the  part  of  the  court  to  be  so  left  out. 

6.  If  a  room  has  windows  which  fulfil  the  above  requirements, 
more  windows  may  be  constructed  without  restriction. 

7.  When  neighboring  courts  are  united  and  security  is  given 
;to  die  municipalHy  of  the  permanence  of  this  union,  then  the  com- 
bined area  and  the  combined  periphery  of  the  united  courts,  re- 
spectively, the  distance  to  the  neighboring  walls  may  be  taken  in 
calculation;  but  in  this  case  in  the  formulae,  for  n  instead  of  6,  5. 
»hal]  be  taken;  and  instead  of  5,  4. 

Both  numbers  are  to  be  reduced  to  3,  if  the  windows  serve  for 
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rooms  that  in  whole  or  in  part  are  sittiated  more  than  30  m.  behind 
the  building  line. 

The  least  setback  of  the  windows  from  the  boundary  must,  bow- 
ever,  in  all  cases  equal  2.50  m. 

8.  Rooms  which  are  so  situated  that  they  can  be  lighted  imme- 
diately from  above  may  be  lighted  by  skylight,  when  arrangements 
are  made  which  in  the  opinion  of  the  building  police  safeguard  a 
sufficient  circulation  of  air  and  when  the  clear  size  of  the  skyligbt 
is  equal  to  at  least  J^  of  the  floor  surface  of  the  room  to  be  lighted. 

9.  In  cases  in  which,  in  the  opinion  of  the  building  police,  the 
fulfilment  of  the  provisions  of  this  paragraph  would  cause  unusual 
hardship,  especially  in  the  case  of  lots  that  on  April  i,  1912,  were 
already  built  up,  the  building  police  may  allow  appropriate  exceptions 
to  such  provisions  when  the  conditions  as  to  light  and  air  are  in  other 
respects  favorable. 

10.  Windows  in  toilets  are  permitted  to  give  on  a  court  (garden) 
only  when  the  court  (garden)  has,  with  a  least  dimension  of  not  less 
than  2.50  m.,  an  area  of  at  least  10  sq.  m.  (comp.  however  sec  57, 
no.  5). 

(d)     Rooms  in  Cellar 
Sec.  34. 

*  Pars.  1-5.  Dwelling  rooms  not  allowed,  and  other  rooms  where 
human  beings  are  employed  for  any  length  of  time  only  if  of  a  mint- 
mum  clear  height  of  2.80  m.  with  ceilings  at  least  1.50  m.  above  sur- 
face, windows  a  height  of  at  least  1.20  m.  and  floor  at  most  1.30  m. 
below  surface.  Exceptions  allowed  for  certain  industries,  and  jani- 
tor's quarters  in  public  and  pretentious  private  buildings,  if  com- 
prising not  more  than  two  rooms,  with  kitchen  and  other  accessories. 

(e)    Dwellings  on  Ground  Floor 
Sec.  35. 

1.  The  floor  of  dwellings  on  the  ground  floor  must  be  sittiated 
at  least  50  cm.  above  the  paved  surface  of  the  street  and  the  adjoining 
land. 

2.  If.  however,  there  is  a  cellar  or  air  space  under  the  floor,  a 
height  of  at  least  30  cm.  above  the  street  surface  and  the  adjoining 
earth  is  permissible. 

3.  If  the  court  slopes  down,  the  construction  of  dwellings  on  the 
ground  floor  at  a  less  height  of  floor  may  under  otherwise  favorable 
conditions,  as  an  exception,  be  authorized  by  the  building  police. 

(f)     Dwelling  and  Living  Rooms  in  the  Roof  Story 
Sec.  36. 

I.  Dwellings  and  single  dwelling  rooms  in  the  roof  story  afc 
allowed  only  under  the  joists. 

*  Summarized. 
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2.  The  floor  of  dwelling  rooms  in  the  roof  story  must  not  be 
situated  more  than  30  cm.  above  the  permissible  building  height. 

*  Paks.  3-10.    Structural  provisions. 

(g)     Toilet  Rooms  and  Bath  Rooms 
Sec,  37. 

Every  apartment,  as  a  rule,  must  have  a  separate  toilet,  with  a 
window  on  the  outer  wall  of  the  house ;  and  an  area  of  at  least  i  sq.  m. 

(h)     Safety  from  Fire     (sec.  38) 
**i8-25.    Structural  Provisions  {sees.  39-49) 

*  26.    Construction  of  Theatres,  Circus  Buildings,  and  Public  As- 

sembly Rooms 

*  Sec  50.  For  the  above  mentioned  structures,  in  addition  to 
the  provisions  of  the  building  ordinance,  the  ordinances  issued  from 
time  to  time  by  the  district  police  apply. 

♦  IV.  COMPLETION   AND    MAINTENANCE   OF   BUILDINGS 

(sees.  51-52) 

♦  V.  ELECTRICAL  APPLIANCES    (sCC.   53) 

♦  VL  CAS    CONNECTIONS     (seCS.    S4-56) 

♦  Vn.  ENCLOSURES   AND  FRONT  GARDENS    (sCCS.   57-63) 
*VIII.  SPECIAL    PROVISIONS   FOR   SINGLE    DISTRICTS 

(sees.  64-65)  "• 

♦  IX,  PENALTIES  (sec.  66) 

♦  X.  REPEALS    (sec.    67) 

Police  Ordinance,  of  April  8th,  1910,  with  Regard  to  Building 
IN  the  Outer  City,  Frankfort-on-the-Main 

t  BOUNDARIES  OF  THE  OUTER  CITY 

Sec.  I 

DIVISION    INTO   ZONES   AND   DISTRICTS 

Sec.  2 

I.  In  the  outer  city  including  the  former  rural  administrative 
district,""  the  following  districts  and  zones  are  created: 

*  Summarized, 
t  Omitted. 
••  See  p.  215. 

**  This  district,    shortly  before  1910,  had  been  taken  into  the  city.    It 
consisted  partly  of  open  country,  partly  of  scattered  villages. 
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I.  Residential  districts  which  are  especially  devoted  to  residential 
ttses  and  in  which  a  quiet  residence  shall  be  assured. 

a.  Mixed  districts  which  shall  serve  equally  for  residence  and 
industry. 

3.  Suburban  house  districts  which  are  intended  for  an  open  villa- 
like development. 

4.  Factory  districts  in  which  industrial  enterprises  shall  be  facili- 
tated and,  as  far  as  possible,  brought  together. 

II.  In  the  residential  districts  and  in  the  mixed  districts  are 
created : 

1.  An  inner  zone. 

2.  An  outer  zone. 

3.  A  rural  district  zone. 

III.  The  divisions  of  the  districts  and  the  zones  run,  as  a  rule, 
through  the  middle  of  the  streets  as  constructed  or  proposed.  In  so 
far  as  the  boundary  lines  cut  through  lots  the  provisions  governing 
the  district  or  the  zone  in  which  the  street  front  of  the  lot  lies  con- 
trol the  building  up  of  the  lot;  and  in  so  far  as  the  boundaries  cut 
through  the  street  frontage,  the  provisions  governing  the  zone  and 
district  in  which  the  greater  part  of  the  street  front  lies,  are  con- 
trolling. If,  however,  one  part  of  the  lot  is  situated  in  the  mixed 
district  and  another  in  the  residential  district,  then  the  building  up 
of  the  lot  in  accordance  with  the  provisions  of  the  mixed  district  is 
permissible  only  when  the  part  situated  in  the  residential  district  is 
not  more  than  a  quarter  of  the  entire  lot 


Sec  3 

The  boundaries  and  zones  appear  in  detail  on  the  map  whidi  is  a 
part  of  this  ordinance. 

A  copy  of  the  map  on  a  larger  scale  is  on  exhibition  at  the  office 
of  the  building  police.     On  the  map  are  marked, 

I.     Residential  districts: 

1.  Of  the  inner  zone  with  A. 

2.  Of  the  outer  zone  with  B. 

3.  Of  the  rural  district  zone  with  C 

II.  Mixed  districts: 

1.  Of  the  inner  zone  with  D. 

2.  Of  the  outer  zone  with  E. 

3.  Of  the  rural  dfstrict  zone  with  F. 

III.  The  suburban  house  districts  with  G. 

IV.  Industrial  districts  with  H. 
V.     The  inner  city  with  I. 

"  Sec  note  .16  on  page  237- 
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BIDE    SETBACK 


Sec.  4 


1.    Side  Setback,    i,    Sise 

bailding's,  additions  and  changes  which  in  the  judgment  of 
the  building  police  equal  in  extent  new  construction  must  in  resi- 
dential districts  be  erected  with  a  setback  from  all  neighboring  bound- 
aries which  in  the  inner  zone  shall  equal  3  m. ;  in  the  outer  zone, 
the  rural  district  zone  and  the  suburban  house  district,  4  m.     In  the 

h  mixed  districts  of  the  inner  and  outer  zone  which  by  the  city  plan 
are  provided  with  front  gardens,  a  setback  also  of  3  m.  is  in  the 
case  of  front  buildings  to  be  observed. 

Buildings  and  groups  of  buildings  on  the  same  lot  must  preserve 
a  setback  from  one  another  twice  that  provided  in  par.  i ;  but  for 
sheds  and  other  subordinate  buildings  a  setback  of  5  m.  is  sufficient 
when  their  area  does  not  exceed  twenty-five  sq.  m.  nor  their  height, 
to  the  ridge  of  the  roof,  6  m, 

2.     Use 

The  space  between  buildings  which  is  not  to  be  built  over  must 
not  be  used  for  industrial  purposes,  or  storage.  With  the  exception 
of  the  necessary  exits  and  entrances  this  space  must  to  the  depth  of 
the  front  house  be  laid  out  and  maintained  in  a  suitable  manner  as  a 
grarden. 

II.     Exceptions 
To  the  provisions  of  I,  x  there  are  the  following  exceptions : 


I.     Party  Walls 

•  When  there  is  a  party  wall  existing  on  the  boundary  of  the  neigh- 
boring lot,  the  new  structure  on  the  lot  in  question  may  to  the  depth 
of  the  existing  wall  be  built  immediately  against  it;  but  if  not  so 
built  must  be  located  with  a  setback  from  the  neighboring  boundary 
of  twice  that  6xed  in  I,  i,  above. 

When  the  neighboring  party  wall  on  the  boundary  either  begins 
at  the  building  line  or  is  at  least  half  the  depth  of  the  existing  build- 
ing, then  the  wall  of  the  new  building  on  the  boundary  may  extend 
back  from  the  building  line  not  more  than  18  m.,  even  if  the  neighbor- 
sng  party  wall  does  not  go  back  so  far.  In  the  residential  and  mixed* 
districts  of  the  rural  district  zone  and  in  the  suburban  '  *'     *  t, 

the  limit  is  15  m. 


*  Summarized. 
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The  party  wall  of  the  new  building  mzy  be  broken  by  courts  only 
when  in  the  judgment  of  the  building  police  this  is  expedient. 

2.    Groups  of  BuUdings 

a.  Groups  of  buildings  are  allowed  in  the  parts  of  the  mixed 
districts  specified  in  I,  i,  and  in  the  residential  district  of  the  inner 
zone,  with  an  unbroken  street  front  of  at  most  80  m.,  in  conformity 
with  the  provisions  as  to  party  walls  mentioned  in  i. 

This  extent  is  permitted  to  the  entire  depth  of  the  group  of  build- 
ings. 

For  the  purpose  of  erecting  a  permissible  group  of  buildings,  a 
house  may  be  built  with  a  party  wall  on  the  boundary  of  a  lot,  the 
lot  next  to  which  is  not  built  up.  In  this  case  a  party  wall  may  be 
erected  to  a  depth  not  to  exceed  18  m,  or,  in  the  rural  district  zone 
15  m.  Courts  breaking  the  wall  must  conform  to  the  provisions  of 
II,   I. 

b.  In  the  residential  districts  of  the  outer  and  rural  district  zones 
groups  of  buildings  in  accordance  with  the  provisions  of  a,  arc  on 
permit  allowed;  with  the  further  condition  that  the  buildings  to  be 
erected  are  adapted  in  dimensions  to  those  already  existing  or  au- 
thorized, and  that  any  portion  of  party  walls  remaining  visible  ^lall 
be  finished  like  faqades. 

c.  In  the  suburban  house  district  at  most  two  houses,  in  accord- 
ance with  the  provisions  of  b.  may  on  permit  be  built  against  one 
another  to  a  depth  of  party  wall  of  15  m. 

d.  With  the  consent  of  the  executive  board  of  the  city  council" 
still  longer  groups  may  be  built  when,  by  the  disposition  of  the  open 
spaces,  especially  the  spaces  between  buildings,  the  access  of  sufficient 
light  and  air  for  the  interior  of  an  entire  block  surrounded  by  streets 
is  secured,  and  the  solid  building  of  the  entire  block  is  avoided. 

f.  For  single  family  houses — i.  e..  houses  which  with  ground 
stor>'  and  at  most  two  other  residential  stories,  are  constructed  for 
the  residence  of  only  one  family  and  under  these  conditions  licensed 
by  the  building  police — a  street  front  of  attached  houses  not  to  exceed 
150  m.  in  length  may  be  permitted. 

♦  III.    Building  in  or  over  the  Setback  Space  between  Buildings 

Side  projections  are  allowed  much  as  projections  over  the  build- 
ing line  and  over  the  front  garden  line." 

*  Summarized. 
"  "Magistrat." 
"•  See  the  first  ordinance,  sec  13  on  p.  233, 


ZONING  IN  EUROPE 


*M 


IV.    Setback  for  Offensive  Industries 

I.  Buildings  which  are  erected,  enlarged,  fitted  up  or  used  for 
conduct  of  factories,  workshops,  industries  which  cause  noise,  or 
fire  hajtard,  or  are  offensive  on  account  of  smoke,  soot,  bad  smell,  or 
other  special  reasons,  must  be  located  at  a  distance  on  all  sides  from 
the  boundaries  of  the  lot  and  from  the  street  as  follows:  in  the  resi- 
dential district  of  the  inner  zone  at  least  20  hl;  in  the  residential 
district  of  the  outer  zone  in  the  rural  district  zone  and  in  the  suburban 
hou5c  zone,  at  least  40  m. 

By  obtaining  a  license,  relief  may  be  obtained  from  the  applica- 
tion of  this  provision  on  principal  traffic  streets  in  residential  dis- 
tricts for  the  erection  of  small  bakeries,  pastry  shops,  butcher  shops 
mnd  similar  small  business  enterprises.*' 

a.  The  setbacks  mentioned  in  i  are  also  to  be  observed  in  the 
ca«c  of  stables  and  bowling  alleys.  For  the  latter  less  onerous  con- 
ditM>n3  may  be  granted  if  tbey  are  fitted  up  for  noiseless  operation. 

Private  stables  and  their  manure  piles  shall  set  back  at  least  5  m. 
from  all  neighboring  lot  lines,  and  be  ventilated,  to  the  satisfaction 
of  the  building  police,  from  the  roof.  With  the  permission  of  the 
adjoining  owner,  such  stables  may  be  located  with  an  outer  wall  on 
the  lot  line. 

3.  In  the  mixed  districts  buildings  which  are  erected,  enlarged, 
fitted  up  or  made  use  of  for  the  prosecution  of  enterprises  which, 
under  sec.  16  of  tbe  National  Industrial  Ordinance,"  require  a  special 
license  shall  keep  a  setback  of  at  least  10  m.  on  all  sides  from  the 
boundary  of  their  lot  and  from  the  street. 

BKICBTS    or    BUILDINGS    AND    NUMBER    OF    RESIDENTIAL    STORIES 

Sec  5 

I.     I.     Width  of  Street 

By  street  width  is  meant  tbe  space  between  the  established  street 
Iinc9,  or.  on  streets  with  front  gardens,  that  widlb  plus  2/3  of  tbe 
depth  of  the  front  garden. 

Areas  of  water,  escarpments,  quays,  railroad  rights  of  way.  etc., 
are  reckoned  as  parts  of  the  street  in  calculating  its  width;  but  parks 
and  similar  public  open  spaces  which  immediately  adjoin  the  street, 
are  not  so  reckoned. 


"This  clause  was  added  by  police  ordinance  of  May  ax,  1912. 
See  p.  21OL 
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2.    Heights  of  Buildings,  Front  Buildings 

Buildings  on  the  street  may,  on  streets  up  to  9  m.  in  width  be  in 
all  cases  9  m.  high ;  in  other  cases  not  higher  than  the  street  is  wide. 
(comp.  I,  I.)  In  no  case  may  buildings  exceed  in  the  residential 
and  mixed  districts  of  the  rural  district  zone,  16  m. ;  in  the  residential 
districts  of  the  outer,  and  the  inner  zone,  18  m.  Residential  btsild- 
tngs  may  not  in  any  case  exceed  18  m.  in  height 

In  the  industrial  district  the  height  of  warehouses,  factories  and 
business  houses  may  exceed  the  street  width  by  not  more  than  2  m^ 
but  may  in  no  case  exceed  20  m. 

3.    Rear  Buildings 

The  height  of  independent  rear  buildings  shall  not  exceed  the 
average  depth  of  the  court.  In  the  case  of  existing  rear  buildings, 
the  average  depth  of  court  lying  before  them  shall  not,  by  the  erec- 
tion of  additional  structures  be  made  less  than  equal  to  the  height  of 
the  rear  buildings.  Space  occupied  by  buildings  in  the  required  open 
space  at  the  side  of  buildings  and  in  court  areas,  to  the  height  of 
the  ground  story,  are  in  this  connection  reckoned  as  court  area. 

The  greatest  permissible  height  of  rear  buildings  is  in  the  resi- 
dential and  mixed  districts  of  the  inner  zone  and  in  the  mixed  dis- 
trict of  the  outer  zone,  13  m.;  in  the  residential  district  of  the  outer 
zone  and  in  the  residential  and  mixed  districts  of  the  rural  district 
zone,  9  m.;  in  the  suburban  house  district,  6  m. 

4.  Where  the  building  lot  slopes  up  or  down,  the  building  police 
is  authorized  to  decide  from  what  point  the  height  of  the  building' 
is  to  be  measured. 

II,    Number  of  Stories,    i.    Front  Buildings 

For  front  buildings  the  number  of  permissible  stories  is: 

a.  In  the  residential  and  mixed  districts  of  the  inner  zone,  four 
stories  and  roof  story. 

b.  In  the  residential  and  mixed  districts  of  the  outer  zone,  with 
a  width  of  street  (comp.  I,  i)  of  at  least  14  m.,  three  stories  and 
roof  story;  with  a  less  width  of  street,  two  stories  and  roof  story. 

c.  In  the  residential  and  mixed  districts  of  the  rural  district 
zone,  with  a  width  of  street  (comp.  I.  i)  of  at  least  x8  m.,  three 
stories  and  roof  story;  with  a  less  width  of  street,  two  stories  and 
roof  story. 

d.  In  the  suburban  house  district,  two  stories  and  roof  story. 

2.    Rear  Buildings 

For  a  rear  building  no  greater  number  of  stories  is  pemttsaible 
than  is  allowed  for  the   front  building  to  which  it  is  related 
at  most: 
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o.  In  the  residential  and  mixed  districts  of  the  inner  zone  and 
in  the  mixed  district  of  the  outer  zone,  three  stories  and  roof  story. 

b.  In  the  residential  district  of  the  outer  zone  and  in  the  resi- 
dential and  mixed  districts  of  the  rural  district  zone,  two  stories  and 
roof  story. 

c.  In  the  suburban  house  district,  two  stories  and  roof  story; 
but  rear  buildings  containing  independent  dwellings  for  rent  are 
forbidden. 

3,    Factory  Disiricl 

In  the  factory  district  the  number  of  stories  is  not  limited. 
Dwellings  are  permitted  only  for  the  owner  or  for  employees,  and» 
on  each  lot,  only  one  such  dwelling.***  The  erection  of  a  larger  num- 
ber of  dwellings  on  the  lot  where  the  factory,  warehouse  or  business 
bouse  stands,  is  allowed  only  when  court  conditions  with  regard  to 
light,  air,  access,  etc.,  arc  favorable  and  for  employees  whose  perma- 
nent presence  on  the  lot,  owing  to  the  nature  of  their  employment, 
ycenis  essential. 

The  factory  dislrirts  on  the  Hanauer  Landstrassc  are  governed 
also  by  the  provisions  of  sec.  12,  VI. 

•  III.    Roof  Stories 

In  buUdlngs  witli  not  more  than  three  stones  (exclusive  of  roof 
story)  the  entire  roof  story  may  be  used  for  residence.  In  buildings 
with  more  than  three  stories  only  one  such  apartment  may  be  con- 
5tr\icTed  in  the  roof;  and  that  apartment  shall  not  embrace  more  than 
half  the  floor  area  of  the  roof  story.  Exceptions  may  be  allowed  for 
buildings;  in  existence  April  I,  1910. 

Single  rooms  for  residence,  auxiliary  to  residential  apartments  in 
olber  stories,  may  be  constructed  over  the  joists  in  one  family  houses, 
and  in  other  houses  on  condition  chat  the  number  of  stories  otherwise 
permissible  be  lessened  by  one.  Such  rooms  may  also  be  autliorized 
by  the  executive  branch  of  the  city  council  for  houses  with  two  stories 
(exclusive  of  roof  story)    in  block  construction  in   accordance  with 

IV.     Cellars 

In  cellars  the  ceiling  shall  not  be  situated  higher  than  2.50  m. 
above  the  sidewalk  or  the  surrounding  ground.  The  independent  use 
of  cellars  by  the  construction  of  stores  and  restaurants  is  forbidden.* 


•Summarized. 

^  This  proviuon  was  Introduced  by  amendment  in  1912. 
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ACCESS  AND  LOCATION  OF  REAR  BUILDINGS 

Sec  6 

I.    Passage  Way 

1.  When  independent  rear  buildings  with  dwellings  in  them  arc 
constructed  or  when  a  front  house  is  built  on  a  lot  where  such  rear 
buildings  already  exist,  then  a  free  passageway  from  the  street  at 
least  3  m.  wide  and  3.20  m.  in  the  clear  to  all  the  rear  buildings,  con- 
necting with  the  sidewalk  at  grade,  shall  be  constructed.  This  pas- 
sageway shall  be  provided  with  pavement,  drainage  and  light,  and 
shall  be  permanently  kept  clear.  In  residential  districts  this  passage 
must  in  every  case  be  and  remain  unobstructed  by  buildings  over  it; 
in  mixed  districts  it  must  be  so  unobstructed  when  more  than  one 
rear  building  or  one  rear  building  of  more  than  two  stories  and  of 
more  than  130  sq.  m.  of  ground  area  are  on  the  lot. 

2.  Under  unfavorable  conditions  and  when  several  rear  buildings 
with  dwellings  are  erected  or  are  in  existence,  the  building  police 
may,  for  protection  against  fire,  require  a  broader  or,  if  need  be,  a 
second  passageway. 

3.  Exceptions  to  the  provisions  of  i,  may,  without  prejudice  to 
the  provisions  of  sec.  27  of  the  Building  Ordinance,  be  allowed  by 
the  building  police  for  one  family  houses  and  under  favorable  circum- 
stances, for  houses  that  in  accordance  with  the  building  plan  are  sur- 
rounded on  two  or  more  sides  by  streets  or  public  parks  or  similar 
open  spaces;  and  also  for  rear  buildings  which  on  April  l,  1910, 
were  already  in  existence. 

II.    Setback  from  the  Street  in  Residential  Districts 

Rear  buildings  must  preserve  the  following  distances  from  the 
building  line  of  streets  established  by  city  plan  even  if  not  yet  con- 
structed:— in  the  residential  district  of  the  inner  zone,  at  least  30  m.; 
in  the  residential  districts  of  the  outer  and  rural  district  zones  and 
the  suburban  house  district,  at  least  45  m.  Exceptions  in  the  case 
of  blocks  are  allowed  in  accordance  with  sec.  4,  II,  2,  d. 

III.    Dwellings  for  House  Staff 

The  provisions  of  I  and  II  do  not  apply  to  dwellings  for  the  house 
staff  (coachmen,  gardeners,  and  the  like)  in  so  far  as  such  dwellings 
are  erected  on  the  same  lot  as  that  on  which  their  en^loyers  have 
their  residence ;  nor  do  these  provisions  apply  to  stables  and 
houses  belonging  to  single  family  houses  on  the  same  lot 
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UNCOVERED   AREA 

Sec.  7 

I.    Sise 

a.  Sltuclwres  in  the  residential  and  mixed  districts  of  the  inner 
*Onc  shall  leave  uncovered  at  least  Mo,  and  of  corner  lots  (comp. 
s^c  lo  of  the  Building  Ordinance)  if  built  up  with  only  one  corner 
house,  at  kail  %o  of  the  lot  situated  behind  the  building  line. 

b.  In  the  residential  and  mixed  districts  of  the  outer  and  rural 
dii»trtct  zone  the  open  space  shall  be  'Ho  and  Mo  of  the  lot. 

c.  In  the  suburban  house  district  "^u  of  the  building  lot  lyin^ 
behind  the  street  line,  shall  remain  uncovered. 

d.  In  the  factory  district,  at  least  %i  of  the  building  lot  lying 
behind   the  building  line,  shall   remain  uncovered. 

r.  A  lot  running  through  the  block  from  a  street  in  the  residential 
to  a  street  in  the  suburban  house  district  shall,  in  so  far  as  the  pro* 
visions  of  this  ordinance  with  regard  to  courts  are  concerned,  be 
deemed  to  be  divided  into  two  lots  of  equal  depth,  each  subject  to 
the  court  provisions  of  the  district  in  which  the  street  upon  which  it 
fronts,  is  situated. 

II.     Additional  open  space,     i.    More   than   One  Apartment  in  a 
Single  Story  of  a  House 

Tf  Jn  one  story  of  a  house  there  is  more  than  one  apartment,  then 
the  requisite  uncovered  space  for  cx'cry  such  house  is  to  be  Increased 
t>y  10  sq.  ni.  If,  however,  one  of  these  stories  contains  apartments 
■with  more  than  four  rooms,  then  instead  of  this  amount  there  shall 
remain  open  for  every  such  story,  in  the  residential  and  mixed  dis- 
tricts of  the  inner  zone  an  additional  Vx  of  the  building  lot  lying 
"behind  the  building  line;  in  the  residential  and  mixed  districts  of 
the  outer  and  rural  district  zones  an  additional  Mo.  In  the  suburban 
liouse  district,  only  one  apartment  is  permitted  in  each  story. 


3.    Deep  Houses 

If  a  front  building  has  a  depth  in  excess  of  i8  m.,  then  the 
requisite  open  space  is  to  be  increased  by  a  space  equal  to  that  part 
of  the  area  tliat  exceeds  in  depth  the  i8m.  In  reckoning  the  open 
area,  the  area  of  side  setbacks  that  begin  at  the  building  line 
aod  exceed  those  required  under  Sec.  4«  I,  i,  is  disregarded.  In  the 
mixitd  districts  front  houses  and  connected  rear  buildings  are  for 
^  purpoGcs  of  this  provision  considered  as  one  house.    In  the  rest- 
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dential  and  mixed  districts  of  the  rural  district  zone  and  in  die 
suburban  house  district,  the  basis  is  15  m.  (instead  of  18  m.). 

In  the  residential  districts  of  the  outer  and  rural  district  zones 
and  in  the  suburban  house  district  the  requisite  enlargement  equals 
once  and  a  half  the  amount  of  the  area  of  that  part  of  the  buildincr 
which  exceeds  in  depth  18  m.  and  15  m.  respectively.*  [Here  fc^ow 
additional    formulae    for   fixing   the    increase   of   uncovered   space.] 

This  subdivision  shall  not  apply  to  buildings  devoted  estirelj  to 
industry  in  the  mixed  and  factory  districts. 

3.    Rear  Buildings 

When  rear  buildii^s  are  erected  with  more  than  three  aput- 
nsents,  a  further  Mo  of  the  building  lot  situated  behind  the  building 
line  shall  be  kept  c^en. 

HI.    Exceptions 

I.  For  one  family  houses  exceptions  to  the  provisions  of  I  and 
II,  2,  may  be  allowed. 

3.  Where  blocks  are  built  in  accordance  with  the  provisions  of 
Sec.  4,  II,  2,  d,  the  provisions  of  II,  i,  sentence  i,  and  II,  3»  may 
be  waived;  and  buildings  which  contain  philanthropic  residential 
adjuncts  may  be  disregarded  in  reckoning  the  area  to  be  left  free 
from  structures. 

3.  If  the  court  conditions  are  favorable,  an  exception  may  be 
allowed  from  the  provisions  of  II,  i,  sentence  i,  II,  2,  and  3  for 
buildings  that  were  in  existence  or  approved  on  April  i,  1910;  also 
until  March  31,  1912,  for  lots  that  on  April  i,  1910,  were  already 
subdivided  and  for  which  the  full  application  of  the  provisions  would 
cause  hardship. 

4.  By  special  license  more  of  the  area  of  the  lot  may  be  covered 
when  by  lessening  the  permissible  building  height  (sec.  5)  the  cubic 
content  resulting  from  the  permissible  height  and  the  area  built  over, 
in  accordance  with  the  provisions  of  this  paragraph,  are  not  exceeded, 
and  light  and  air  conditions  are  favorable. 

5.  If  the  provisions  of  II,  1-3  both  apply,  then  only  that  addition 
to  the  open  space  shall  be  made  which  gives  the  greater  open  space. 

6.  Exceptions  to  7,  I,  e,  may  be  allowed  by  the  building  police, 
under  the  conditions  of  sec.  12,  II,  E,  e. 

IV.     Use 

In  the  suburban  house  district,  the  area  left  open  shall,  with 
the  exception  of  the  necessary  entrance  walks  and  drives,  be  laid  out 
and  maintained  as  gardens  and  must  not  be  used  for  storage 

*  Summarized. 
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DISFICUKING    STRUCTURES,    STABLES,    ETC.,    IN    THE    RESIDENTIAL    AND 

MIXED  OISTRZCTS 

Sec.  8 

I.  Free  standing  buildings  of  more  than  two  stories  on  public 
rts  or  squares  shall  not  have  a  length  of  frontage  of  less  than 
6  m.     For  corner  houses  this  provision  holds  on  both  street  fronts. 

ir.  Neither  structures  which  in  the  opinion  of  the  building  police 
would  be  strikingly  at  variance  with  the  character  which  by  lay  out 
and  building  development  the  street  possesses,  nor  stables,  barns, 
carriage  houses,  wash  kitchens,  outhouses  and  the  like,  shall  be  erected 
on  public  streets  or  squares.  Exceptions  may  be  allowed  by  the 
building  police  when  these  buildings  in  their  opinion  receive  an  appro- 
priate architectural  treatment. 

III.  The  back  and  sides  of  a  building  which  is  erected  so  near 
the  building  line  of  a  street  that,  in  the  opinion  of  the  building  police, 
necessary  space  for  the  erection  of  a  building  concealing  such  back 
or  sides  would  not  be  left,  must  be  given  a  situation  suited  to  the 
building  line  in  question  and  a  suitable  architectural  form. 

IV.  Party  walls  that  remain  permanently  visible  from  the  street 
must  be  finished  like  fa(;ades. 

BUILDINGS   WITH    TIMBERED    CONSTRUCTION 

♦Sec.  9   (Structural  provisions) 

EXEKFTIONS   FOR   HOUSES   WITH    SMALL  APARTMENTS 

Sec.  XO 

J.    For  dwelling  houses  that  fulfil  the  following  conditions: 

a.  The  houses  must  not  cover  more  than  130  sq.  m.  of  ground 
Area*  in  which  connection  balconies,  open  verandas,  etc.,  are  not 
included 

b.  They  must  not  have  more  than  three  stories  (exclusive  of  roof 
story). 

e.    They  must  not  have  any  apartments  in  the  cellar  or  basement 

if.  The  roof  angle  over  the  principal  cornice  to  the  joists  must 
not  exceed  70  degrees;  tliat  from  there  up,  45  degrees. 

Moreover ; 

2.  For  one  and  two  family  houses  with  at  most  two  stories  (exclti- 
sive  of  roof  story)  there  may  be  the  following  exemptions: 


•  Summarued. 
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OL    The  dear  height  of  the  stories  may  be  reduced  to  2jSo  m. 

b.  The  practicable  depth  of  the  stairs  may,  if  in  no  story  more 
than  one  apartment  is  situated  on  such  stairs,  be  reduced,  with  wind- 
ing stairs  to  i  m. ;  with  straight  runners  and  landings  to  90  cm. ;  and 
the  width  of  halls  to  90  cm. 

c.  Exceptions  to  the  provisions  of  sec.  20  of  the  Building  Ordi- 
nance with  relation  to  strength  and  construction  of  party,  fa(;ade, 
and  partition  walls,  may  be  granted  by  the  building  police  if  the 
building  will  be  sufficiently  stable,  fire  resisting,  and  hygienic. 

d.  So  also  wood  construction  of  verandas  and  the  like  may  be 
permitted  if  no  instability  or  fire  risk  exists. 

e.  In  building  groups,  party  walls  of  the  strength  and  thickness 
as  prescribed  need  be  erected  only  every  40  m.  of  the  length  of  the 
group,  and  need  not  be  raised  above  the  roof  more  than  20  cm. 

/.  In  place  of  the  enclosures  on  streets  as  prescribed  in  sees.  57 
and  58  of  the  Building  Ordinance,  any  other  sort  of  enclosure  may 
be  allowed  by  which  the  cleanliness  of  the  street  and  the  safety  of 
passers-by  are  not  endangered. 

g.  The  buildings  may  be  occupied  four  months  after  their  tnspec* 
tion  in  the  rough. 

PROHIBITION  OF  OFFENSIVE   INDUStXIBS 

Sec.  II 

1.  In  residential  and  suburban  house  districts  the  erection  or 
enlargement  of  works  which  may  be  injurious,  dangerous,  or  annoy- 
ing to  the  owners  or  occupants  of  neighboring  lots  or  to  the  public 
generally  by  spreading  injurious  gases  or  dense  smoke  or  making 
unusual  noises,  especially  works  that  under  sec.  16  of  the  National 
Industrial   Ordinance "  must   be   especially  licensed,   are   forbidden. 

On  main  traffic  streets  in  residential  districts,  small  bakeries,  con- 
fectioners, and  butchers'  shops,  etc.,  may  be  erected  by  special 
license.** 

2.  In  suburban  house  districts,  workshops  of  every  sort,  hos- 
pitals, restaurants  and  other  objectionable  enterprises;  also  such  stores 
as  by  their  conduct  cause  smells,  noise,  or  other  annoyance,  are 
forbidden. 

PARTICULAR  PROVISIONS  FOR  SPECIAL  SECTIONS 

*  Sec.  12 

[Here  follow  several  pages  of  provisions  applicable  in  some  places 
to  large,  in  others  to  very  small  areas.    These  provisions  are  public 

•  Summarized. 

"See  p.  210. 

*'This  provision  was  passed  May  21,  1912. 
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ices  but  in  many  cases  were  passed  on  petition  of  the  land 

jrs  concerned.     Some  of  these  regulations  arc  public  law  and 

nothing  else:  some  of  them  also  form  part  of  private  restrictive  cove- 

mts-     In  all  cases,  in  so  far  as  they  are  public,  they  may  be  changed 

►r  repealed  like  other  ordinances.     A  specimen  of  these  special  pro- 

risions  is  given  below.     The  reader  will  have  noticed  similar  provi- 

Ions  in  the  case  of  the  building  ordinance,  a  translation  of  which  is 

^ven  on  p.  J28  (sees.  64,  65,  p.  237.)] 

I.     Rrsidential  District,  Inner  Zone 


3.  l-'or  the  section  between  Hohenzollern  Square,  Kettenhof  Way, 
Konigs  Square,  Varrentrapp  Street  and  Bismark  Boulevard,  the 
following  provisions  apply: 

o.     In  block   B ,**  also  in  the  tract  on   Hohenzollern   Square 

between  Victoria  School  and  Roon  Street,  as  well  as  on  Roon  Street, 
only  buildings  of  two  stories  may  be  erected ;  also  the  ridge  of  the 
roof  and  vertical  projection  must  not  exceed  14  m.  .  .  . 
~      c.     On   Hohenzollern   Square,   groups  of   buildings  are    not   per- 
itted. 
d.    In  blocks  A  and  B  only  buildings  with  at  most  two  apartments 
.  are  allowed,  .  .  . 
/.     Workshops   of   every   sort,   hospitals,   restaurants   and   similar 
objectionable  enterprises  are  not  permitted.    In  Blocks  A,  B.  D,  and 
ctore^  are  also  forbidden. 

In  block  C,  on  the  Moltke  Boulevard  and  Konigs  Street,  shops 
rbose  conduct  causes  smells,  noise,  and  other  annoyances  are  forbid- 
!-n;  on  Bismark  Boulevard,  in  the  block,  stores  are  allowed  only 
ion  special  license  of  the  executive  branch  of  the  city  council.  On 
comer  of  Moltke  Boulevard  and  Bismark  Boulevard,  the  erection 
i(  a  first  cla<^  cafe  may  be  permitted. 

IP,    For  public  buildings  the  executive  board  may  grant  exemp- 

TRANSITIONAL  AND  EXCEPTIONAL  PROVISIONS 


Sec.  13 
t.    Exemptions  Thai  May  Be  Allowed  in  Certain  Localities 

I.    The  building  police  is  authorized  to  allow  appropriate  excep* 

>ni  when   by  the   complete  application  of   the  provision   of   sees, 

\-S  and  12  the  building  up  or  use  of  lots  situated  on  streets  or  parts 

ff  streets  which  on  April  i,  1910  were  already  opened  and  in  part 

The  boundario  of  each  block  arc  given  in  tlic  original. 


as©  THE  LAW  OF  CITY  PLANNING  AND  ZONING 

built  up  would  be  made  materially  more  difficult  or  impossible  either 
by  reason  of  unfair  limitation  of  height  with  relation  to  the  height 
of  existing  buildings  or  otherwise. 

II.  To  the  building  police  the  right  is  further  reserved  to  alknr 
exceptions  for  public  buildings,  hospitals,  buildings  for  philanthropic 
institutions,  and  monumental  private  buildings. 

III.  In  the  residential  and  mixed  districts  of  the  rural  district 
zone  and  in  the  suburban  house  district,  newly  built  dwelling  houses 
in  the  sections  which  are  not  yet  connected  with  the  city  sewer  sys- 
tem may  be  erected  only  when  the  building  police  consider  the  exist* 
ing  facilities  for  the  disposal  of  sewage,  drainage,  etc,  sufiSdent  for 
sanitary  purposes. 

PENALTXI8  ANP  RULES  FOR  EKFORCEUENT 

Sec  14 
♦  I.    Fines,  etc. 

II.  In  addition  the  removal  of  the  condition  contrary  to  this  ordi- 
nance may  be  compelled  when  as  a  result  of  voluntary  transfer  or 
other  acts  of  the  landowner  the  open  space  required  by  section  7  no 
longer  is  at  hand  or  when  single  family  houses  in  the  erection  of 
which  one  or  more  of  the  exemptions  of  sees.  4,  6  and  7  were  made 
use  of.  are  utilized  for  apartments  for  several  families  or  when  any 
other  use  of  lots  contrary  to  the  provisions  of  this  police  ordinance 
occurs. 

III.  Areas  which  with  relation  to  a  given  lot  are  required  to  be 
left  free  of  structures  or  the  leaving  open  of  which  is  assumed  in 
the  granting  of  the  permit  to  build,  remain,  so  far  as  the  minimum 
free  spaces  under  this  ordinance  are  concerned,  burdened  with  this 
restriction  when  they  are  cut  oflF  from  that  lot  or  through  transfer  of 
title  they  have  wholly  or  partly  passed  into  other  hands;  and  such 
areas,  in  granting  additional  permits  to  build,  cannot  be  considered. 

DATE  WHEN  ORDINANCE  GOES   INTO  EFFECT;    AND  REPEALS 

•  Sec.  15 

The  ordinance  in  effect  April  8,  1910,  repealing  many  previous 
ordinances. 

No.  3.    The  Dusseldorf  Building  Ordinance* 

The  building  ordinance  of  Dusseldorf  is  detailed  and  complicated. 
It  contains  certain  structural  and  other  provisions  which  are  tiic 


*  Summarized. 

"Passed  March  8,  1912.    It  will  be  found  in  German  in 

form  as  edited  by  P.  Wagner,  Gebr.  Tomies,  Publishers,  Dnasddor^  IQC^ 
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the  entire  city  and  which,  in  this  brief  summary,  llicre  will  be 
Irttlc  occasion  to  consider;  and  zoning  provisions,  which  arc  the  chief 
concern  of  this  inquiry.  The  purpose  of  the  zoning  rules,  in  Diissel- 
dorf  as  elsewhere,  is  to  produce  structures  which  in  bulk  and  type 
mre,  so  far  as  possible,  suited  to  the  part  of  the  city  in  which  they 
are  to  be  situated;  in  the  attainment  of  which  result  the  bulk  of 
sirdctufcs,  in  proportion  to  the  area  of  their  lots,  decreases  as  the 
distance  from  the  centers  of  business,  congestion  and  high  land  value 
becomes  greater;  and  the  type  of  building  is  adapted  to  the  situatioa 
and  best  use  of  the  land  on  which  it  is  to  stand. 

The  xoning  regulations  consist  of  (bulk)  zone  rules  and  class 
rules.  The  zones,  five  in  number  cover  the  entire  city;  the  classes, 
of  which  iJiere  are  eleven  in  all,  occur  only  in  those  districts  or  on 
(bose  streets  or  parts  of  streets,  within  the  zones,  to  which  they  are 
applied ;  the  class  rules,  in  so  far  as  there  is  conflict,  superseding  the 
zone  rules.  The  main  purpose  of  the  rone  rules,  as  distinguished  from 
ihe  class  rules,  is  to  fix  the  bulk  of  buildings;  but  these  rules  do 
sometimes  favor  certain  tj'pes  of  building.  The  main  puri)05e  of  the 
class  niles  is  to  fix  the  type  of  building,  but  these  regulations  are  to 
soxne  extent  bulk  regulations. 

To  illustrate:  In  zone  1,  a  third  of  each  lot  must,  as  a  genera] 
thing,  he  left  free  of  buildings;  but,  if  there  are  any  rear  buildings 
on  the  lot,  one  half  of  it  must  be  left  open.  This  provision  discour- 
ages the  erection  of  rear  buildings  but  does  not  forbid  it.  In 
class  B  II.  on  the  other  hand,  a  rear  building  line,  not  demanded  by 
any  zone  regulation,  is  required;  and  the  height  limit  is  thirteen 
meters,  superseding  the  limit  of  the  zone,  whichever  it  may  chance 
to  be,  in  which  this  class  is  found.  These  are  bulk  regulations,  but 
they  are  employed  not  so  much  to  limit  hulk  as  to  produce  or  aid  ia 
obtaining  a  given  type  of  structure. 

In  the  building  regtilations  of  DusscIdorF.  as  in  those  of  all  cities. 
there  are  many  rules  that  apply  throughout  the  entire  city,  a  few  of 
which  must  be  considered,  and  there  are  also  certain  rules  that  vary 
la  the  different  zones  and  classes.  Diisscldorf,  too,  has  formulated 
in  her  building  ordinance  certain  definitions  which,  besides  making 
that  ordinance  more  intelligible,  are  interesting  and  suggestive.  This 
summary  of  the  Uusscldorf  building  ordinance  will  therefore  give: 
(A)  definitions,  (B)  general  provisions,  (C)  the  general  scheme  of 
division  of  the  city  into  zones  and  classes,  (D)  the  zone  ntles,  (E) 
the  class  B  or  residential  class  rules  (the  other  class  rules  having 
been  sufficiently  indicated  in  the  general  scheme  of  division  under 
(C).  In  this  survey  of  the  Diisscldorf  ordinance  only  those  pro- 
lusions are  taken  up  which  arc  novel  or  especially  important,  and 
tt\:  '     :n  outline,  without  explanatory  or  qualifying  details  and 
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apartments  on  a  floor;  or  (c)  with  a  'liouse  of  small  apartnwnti^ 
with  not  more  than  three  apartments  on  a  floor,  if  in  each  case  tbc 
house  does  not  extend  back  from  the  btiildtnf)^  line  to  a  greater  dc|ith 
than  20  m.,  the  required  open  space  is,  as  a  rule,  reduced.    This  nil«| 
doe&  not  apply  to  zone  I  and  to  it  there  are  exceptions  in  xone  V.| 

Rear  BuMing  Lines  for  Entire  Blocks.    Where,  on  petition  of 
the  property  owners  interested,  the  buitding  police,  after  hearing  the 
city  authorities,  has  established   for  an  entire  block,   rear   ' 
lines  enclosing  in  the  interior  of  the  block  not  less  than  a  gi 
portion  of  the  total  area,  varying  in  the  different  zones  from  rju  taj 
•io,  this  proportion   may,  as  a   rule,   be   fixed  as  the  proporttoa   qI\ 
open  space  for  the  entire  block;  and  all  but  the  interior  s(»acc 
enclosed  built  over.    In  zone  V,  if  the  interior  is  devoted  to  ccimmoi 
parks,  playgrounds,  etc,  and  the  proportion  is  9io,  an  extra 
(3  in  all)  is  permitted. 

Side  Setbacks.  Buildings  must,  as  a  rule  (when  zone  am]  c] 
rules  permit),  be  placed  on  the  neighboring  boundary,  or  witli  a  set- 
back from  it  of  at  least  2.5  m. ;  and  buildings  on  the  same  lot  (exi 
as  xone  and  class  rules  provide  otherwise)  must  be  built  a^tnsl  ooe 
another  or  with  a  space  between  of  at  least  2.5  m. 

Dctachtd  Building  in  Zones  and  Classes  When  Attached  Buildw 
is  Pennittcd.     In  such  cases  there  must  be  to  at  least  the  depth  ol 
20  nt.   from  the  building  line,   a  minimum  side   setback    from  t) 
neighbor's  boundary  of   10  m. ;  or,  if  a  "conunon  actbadc   ^; 
r«stahti:shed,  a  minimum  setback  on  each  lot,  which,   for  a 
height  un  the  setback  space  of  from  7.5  m.  to  15.5  m.  and  uu>rc, 
from  2  to  5  m.    T>iese  heights  must  be  maintained  for  a  distance 
7  m.  from  the  setback  space. 

Offensive  Enterprises.     Wherever  situated,  such  enterprises 
be  located  in  rooms  with  specially  and  permanently  closed  window] 
on  the  street,  or  with  a  set  back  from  it  of  at  least  4  m. 

Light  Profiic.     Buildings  extending  back   from  the  butkiiuR 
more  than  a  given  depth  must,  except  in  classes  C  and  D,  ke- 
a  given  sidt-  and  height  profile  so  as  not  to  obstruct  their  t: 
»idc  light.     In  class  B  v  and  in  the  zones  outside  tl  lhi» 

doe»  not  apply  when  the  neighlx)r  is  under  the  leE;i:         ^  _  M:tn 
construct  required  windows  giving  on  the  lot  in  question.    Thr 
back  of  the  bnildtng  line  at  which  this  obligation  to  nnaintai 
light  height  and  profile   begins^   varies  in  die  different   zones  and 
clasM^  from  so  to  40  m.,  and  the  height  fr  • 

Narrow  t  ots.     As  a  rule  only  lor*  w  :  of  at  lr««ft 

m.  on  a 
certain  ; 

and  for                          iv«  and  is  from  hooMt. 

lot  from^„-     .    ;--    -;a  tlian  5  : ^ 

Corner  LoU,    A  corner  lot  is  deemed  to  be  bounded  on  its 
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ides  thftt  are  not  street  fronts,  by  two  lines  of  equal  length  called 
"normals"  which  shall  start  at  a  common  point  and  run  to  the  street 
or  building  tines.  These  lines  vary  in  length  in  the  different  zones 
and  classes  where  they  occur  from  24  m.  to  40  m.  Rules  arc  given 
for  carrying  out  this  system  and  meeting  exceptional  cases. 

On  corner  lots  with  an  angle  of  from  135  to  100  degrees,  seventy- 
6tc  per  cent,  of  the  area  may  be  built  over;  with  ever)*  5  degrees 
decrease  of  the  angle,  the  permissible  area  to  be  built  over  increases 
one  per  cent;  but  in  no  case  may  the  lot  l>e  built  up  deeper  than 
t6  m.    There  are  special  rules  for  certain  lots  next  to  corners. 

Where  a  corner  lot  is  in  more  than  one  zone  or  class,  the  corner 
house  up  to  20  m.  from  the  corner  may  have  the  number  of  stories 
allowed  for  the  zone  or  class  with  the  most  liberal  provision. 


DIVISION  OF  CITY  INTO  ZONES  AND  CLASSES 

The  entire  city  is  divided  into  five  zones  in  which  the  rules  in 
regard  to  the  height,  area  and  number  of  stories  of  buildings  varies. 
In  these  zones  are  areas  covered  by  special  rules  as  follows; 

Class  A — Jnmr  Ctly.  In  the  inner  city  and  on  chief  business 
stress  outside  the  inner  city,  the  building  police  may  allow  certain 
exceptions  to  zone  rules  in  the  interest  of  business.  These  exceptions 
allow  a  greater  intensity  of  building. 

CUiSses  B  I~Vin — Residential  Classes.  By  special  police  ordi- 
xnnce  certain  streets,  parts  of  streets  and  districts  may  be  designated 
as  residential  areas.  These  areas  are  subject  to  the  zone  rules  as 
modified  by  the  rules  of  the  building  class  to  which  they  are  assigned. 
In  classrs  B  I-VI  attached  or  block,  in  classes  B  Vir-VIII  de- 
tached building  is  provided  for. 

Protected  Districts.  By  special  police  ordinance  certain  districts 
may  be  designated  in  which  the  location  and  prosecution  of  offensive 
indujstnes  is  limited.  These  districts  are  called  "protected  districts." 
Residential  streets  and  parts  of  streets  (classes  B  I-VIII)  are  pro- 
tected districts  without  further  designation. 

Class  C — Industrial  Class,  In  districts  or  on  streets  designated 
as  industrial,  the  rules  of  zone  I  apply,  and  in  special  cases  the  build- 
int'  lay  allow  a  greater  intensity  of  building.    See  also  "otfcn- 

»i'. '  ,1  ises."  p.  254. 

Clfus  D — Rurat  Class.  This  class  is  intended  for  rural  dcvclop- 
it  in  which  rural  buildings  only  shall  be  built.  On  permit  from 
the  city  authorities  after  hearing,  many  of  the  requirements  of  the 
building  ordinance  and  of  the  zone  in  which  the  land  is  situated  may 
be  waived  in  certain  particulars  and  to  a  given  extent.  The  greatest 
pcnoissible  number  of  stories  is  two  and  tlie  maximum  height  7.5  m 
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ZONK  SULKS 

Zone  I 
The  minimum  required  proportion  of  lot  area  to  be  left  open 

is  H; 

but  if  there  are  rear  buildings  with  residential  apartments 

on  the  lot,  >4; 

or,  if  there  are  no  buildings  on  the  lot  higher  than  lo  m.  or 

with  more  than  two  stories,  H. 

The  maximum  number  of  stories  is  4; 

but  for  rear  buildings  with  residential  apartments  3. 

The  maximum  height  is  ao  m. 

The   maximum   height   of   light   profile   on   the   neighbor's 
boundary  is: 
at  a  depth  of  from  more  than  20-30  m.  20  m. 

at  a  greater  depth,  14  m. 

The  maximum  height  of  rear  buildings,  etc.,  is    court  width  plus  5m. ; 
or,  if  a  common  court  is  established, 

combined  court  width  plus  3  m. 

Zone  II 

The  minimum  required  proportion  of  lot  area  to  be  left  open 

is  JS; 

but  if  there  are  rear  buildings  with  residential  apartments 

on   the  lot  9io. 

The  maximum  number  of  stories  is : 

with  streets  under  13  m.  in  width,  i; 

with  streets  without  front  gardens  and  a  street  width  of  at 
least  20  m. ;  or : 

with  streets  with  front  gardens  and  a  street  width  of  at 
least  20  m.;  or  a  width  between  building  lines  of  at  least 
26  m.  and  a  street  width  of  at  least  15  m.,  if  (except  for 
corner  houses  with  at  least  four  apartments  to  a  floor) 
there  are  no  large  tenement  houses  on  the  street: 

to  a  depth  of  20  m.,  4; 

beyond  that  depth,  3; 

on  all  other  streets,  3; 

but  for  lots  with  rear  buildings  with   residential   apart- 
ments a. 
Where  the  front  house  has  four  stories,  rear  houses  are  not 
permitted  unless  there  is  a  minimum  space  between  equal 
to  the  height  of  the  front  house. 
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The  maxinniin  height  Is  16  m. ; 

except  that  where  four  stories  are  allowed  it  is  20  m. 

The   maximum  height  of  light  profile   on  the   neighbor's 
boundary  is: 
at  a  depth  of  from  more  than  20-30  m.  16  m. 

at  a  greater  depth  11  m. 

The  maximum  height  of  rear  building,  etc.,  is 

court  width  plus  5  m. 
or  if  a  common  court  is  established, 

combined  court  width  plus  3  m. 


9I0. 


Zone  III 

The  minimum  required  proportion  of  lot  area  to  be  left  open 
is 

The  maximum  number  of  stories  is 

with  streets  without  front  gardens  and  a  street  width  of  at 

least  20  m.;  or 
with  streets  with  front  gardens  and  a  street  width  of  at 
least  20  m.  or  a  width  between  building  lines  of  at  least 
26  m.  and  a  street  width  of  at  least  15  m.  if  (except  for 
comer  houses  with  at  most  four  apartments  to  a  floor) 
there  are  no  large  tenement  houses  on  the  street 
to  a  depth  of  20  m.  4; 

to  a  depth  of  from  20-25  m*  3^ 

beyond  that  depth,  2; 

on  aJl  other  streets, 
to  a  depth  of  25  m.  3; 

beyond  that  depth,  2. 

For  lots  on  all  streets  for  which  to  a  depth  of  25  m.  the  maxi- 
mum number  of  stories  is  3,  the  maximum  on  the  estab- 
lishment of  a  common  court  and  in  the  case  of  double 
houses  is, 

to  a  depth  of  30  m.  3; 

beyond  that  depth  2. 

Where  the  front  house  has  four  stories,  rear  houses  are  not 
permitted  unless  there  is  a  space  between  at  least  equal 
to  the  height  of  the  front  house. 

The  maximum  height  is  16  m.; 

except  that  where  four  stories  is  allowed  it  is  20  m. 

The  maximum  height  of  light  profile  on  the  neighbor's 
boundary  is: 

mt  a  depth  of  from  more  than  20-30  m.  12  m.; 

at  a  greater  depth,  8  m. 


2s8  THE  LAW  OF  aTY  PLANNING  AND  ZONING 

The  maximum  height  of  rear  buildings,  etc,  is 

court  width  plus  5  bl 
or,  if  a  common  court  is  established, 

combined  court  width  plus  3  m. 

Zone  IV 

The  minimum  required  proportion  of  lot  area  to  be  left  open 
is  on  68  named  streets  or  parts  of  streets : 
when  the  height  of  the  buildings  on  the  lot  is  not  more 

than  8  m.  Ji; 

when  not  more  than  8-12  m.  }il 

when  in  excess  of  12  m.  %t. 

On  all  other  streets  Hi. 

The  maximum  number  of  stories  is 

for  lots  on  streets  under  13  m.  in  width,  S^ 

for  lots  on  all  other  streets: 
to  a  depth  of  25  m.  3; 

beyond  that  depth  & 

The  maximum  height  is  16  nL 

The  maximum  height  of  light  profile  on  the  neighbor's 
boundary  is: 

at  a  depth  of  from  more  than  20-30  m.  12  in; 

at  a  greater  depth,  8  m. 

The  maximum  height  of  rear  buildings,  etc.,  is 

court  width  plus  5  m.; 
or  if  a  common  court  is  established, 

combined  court  width  plus  3  m. 


Zone  V 

The  minimum  required  proportion  of  lot  area  to  be  left 

open  is  %; 

but  if  on  the  lot  there  is  only  a  small  house  it  is  J4t 

and  if  only  a  front  house  extending  back  from  the  building 

line  not  more  than  16  m.  it  is  M^ 

The  maximum  number  of  stories  is  & 

The  maximum  height  is  13  AS 

but  wherever  the  maximiun  nimiber  of  stories  is  3,  it  is  16  m. 

The  maximum  height  of  light  profile  on  the  neighbors' 
boundary  at  a  depth  of  over  20  m.  from  the  building  line 
is  8  flL 

The  maximum  height  of  rear  buildings,  etc«  is  comt  yr^ 

or  if  a  common  court  is  established  cambtoed  oonrC  ^ 
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B  on   RESIDENTIAL   CLASS   RtTLES 


Classes  B  I-Vl.    General  Rules 

C*'^thed  building  is  allowed.  Only  front  houses  and  (except 
in  B  VI),  subsidiary  buildings  strictly  for  domestic  uses, 
such  as  stables,  servants*  dwellings,  garden  houses,  ar- 
bors, etc.,  arc  permitted.  Front  houses  except  those  next 
to  comer  lots,  must  not  extend  to  the  rear  property  line, 
imended  for  one  and  two  family  houses,  on  lots  without  rear 
buildmg  line.  Only  one  and  two  family  houses,  or  double 
houses  with  at  most  4  apartments,  allowed.  Two  family 
houses  must  have  a  front  width  of  at  least  12  m.,  double 
bouses,  of  22  m.    Maximum  number  of  stories 


Class  B  I 


Class  B  11 

ilended  for  one  and  two  family  houses  on  lots  with  a  rear 
Injitding  line.  Only  houses  with  at  most  2,  double  houses 
4,  apartments  allowed.  Must  not  extend  more  than  16 
m.  back  from  the  building  Iinc»  except  one  story  sub- 
sidiar>'  buildings,  which  may  go  back  20  m.  Maximum 
number  of  stories 

mm  building  height, 


2. 

13  m. 


Class  B  III 

Tntended  for  one,  two  and  three  family  houses,  on  lots  with- 
out rear  building  line.  Only  houses  with  at  most  3, 
double  houses  6,  apartments  allowed.  Maximum  num- 
ber of  stories, 

Class  B  iV 

tended  for  one,  two  and  three  family  houses  on  lots  with 
rear  building  line.     Rules  the  same  as  in  Class  B  II, 
^«xccpt  that  the  maximum  number  of  stones  is, 
fnuina  building  height  when  constructed  with  at  most  3, 
double  bouses  6,  apartments,  is 


3- 
16  m. 


ado  THE  LAW  OF  CITY  PLANNIKG  AND  ZONING 

Class  B  V 

Intended  for  apartment  houses  and  must  have  at  most  a 
apartments  in  any  one  story.  In  a  number  of  ways,  a 
greater  building  intensity  is  permitted. 

Class  B  VI 

Intended  for  tenement  houses  and  houses  of  small  tene- 
ments. At  most  2  apartments  to  a  floor,  or  for  a  house 
of  small  tenements,  3  such  apartments.  Subsidiary  build- 
ings may  be  erected  for  shops,  etc.,  of  those  dwelling  on 
the  lot,  for  such  pursuits  as  in  the  judgment  of  the 
building  police  will  not  cause  dangerous  or  annoying 
odors,  smoke,  noise,  etc. 

Classes  B  VII-VIIL    General  Rides 

Detached  building  is  required.  The  general  rules  for  the  at- 
tached classes  B  I-IV  apply  with  the   following  additions: 

Only  one  and  two  family  houses  and  double  houses  with  at  roost 
four  apartments  arc  permitted.  The  maximum  number  of  stories 
is  two. 

Buildings  on  the  side  toward  the  required  side  setback  space 
must  receive  appropriate  architectural  treatment  and  finish.  The 
side  space  must  not  be  used  for  storage  but,  with  the  exception  of 
necessary  entrances  and  exits,  must  be  kept  as  an  ornamental  garden. 
The  usual  projections  within  much  the  usual  limits  into  and  over 
this  space  are  allowed. 

Groups  are  allowed,  but  only  when  security  is  given  that  all  the 
houses  will  be  erected  at  the  same  time,  and  the  group  as  a  whole 
will  receive  proper  architectural  treatment.  As  a  rule  not  more  than 
three  houses,  none  of  which  may  be  double  houses,  are  allowed  in  a 
group.  Alterations  and  reconstructions,  including  painting  of  the 
faqade,  are  subject  to  the  approval  of  the  building  police.  Common 
courts  are  allowed.  At  street  corners  where  detached  and  attached 
classes  meet,  the  building  police  may  allow  a  continuation  of  attached 
buildings  into  the  detached  class,  but  not  for  more  than  three  houses 
beyond  the  comer. 

Class  B  VII 

(a)  Intended  for  one  and  two  family  houses  on  lots  without  a 
rear  building  line.  Two  family  houses  must  have  a  minimum  width 
in  front  of  12  m.  and  double  houses  of  22  m. 

(b)  Except  as  provided  below,  buildings  must  maintain,  to  a 
depdi  of  30  m.  from  the  building  line,  a  side  setback  from  the 
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boring  boundary,  of  5  zn.;  but  beyond  that  depth  subsidiary  build- 
ing* arc  subject  only  to  the   setback  pro%'ision  mentioned  under  C 

(r)  For  a  group  of  three  houses  the  side  setback  is  10  m. ;  for 
two  houses  or  a  double  house  8  m. 

(rf)  The  side  space  for  a  house  or  group  may  be  decreased  to 
not  lc5S  than  3  m.  when  proportionately  increased  on  the  other  side ; 

also  when  a  common  setback  space  is  established  if  proportion- 
iteJy  increased  on  the  other  lot. 

(r)     It  may  be  decreased  by  2  m.   (but  in  no  case  to  less  than 

13  m.)  when  (except  the  sides  of  the  front  building)   within  7  m.  of 
Ihe  side  space  the  neighboring  building  does  not  exceed  7.5  m.  in 
height 
(/)    The  minimum  proportion  of  open  space  is  Tio. 
U 
in 


Class  B  VIII 


(a)  Intended  for  one  and  two  family  houses  on  lots  with  a  rear 
tjuilding  line.  For  4  m.  from  the  neighbor's  side  boundary,  the  build- 
ing must  not  extend  back  from  the  front  building  line  more  than  16 
m.;  or  at  a  greater  distance  from  the  neighbor's  side  line,  more  than 
20  m. :  but  subsidiary  buildings  may  to  the  entire  width  of  the  lot 
extend  back  20  m. 

{b)     The  provisions  of  B  VII  (6)  apply  except  that  the  depth  is 
5  m.  for  3  m.  from  the  neighbor's  side  line. 

(c)     The  minimum  side  space  for  two  houses  is  4  m. ;  for  three 

oases  5  m.     By  exception  groups  of  not  more  than  five  small  houses 

'^BMy  be  licensed,  in  which  cases  the  side  setback  for  the  group  is: 

If  the  group  consists  of  not  more  than  three  such  houses    2  m. ; 
"    -        '•            "        "     "        "        "     four       "        "  3  m,; 

••    «        "  "        '         "     five        "        "  4  m. 

pouble  houses  must  maintain  a  side  setback  of  4  m.  or  if  erected 

lall  houses  2  m. 
(rf)     The  provisions  of  B  VII  (rf)  apply  except  that  the  minimum 
[side  space  is  2.5  m. 

(e)     Except  to  groups  of  small  houses,  the  provisions  of  B  VII 
(#)  apply:  b-it  the  decrease  is  1.5  m.  and  the  minimum  3  m. 

(f)     T?)e  minimum  proportion  of  open  space  is  94o. 

fbut  for  lots  with  one  small  house  only,  J4. 


\No,  4,    A  Comparison  op  the  Cologne,  Frankfort,  Karlsruhe 
AND  Munich  Zoning  Provisions 

For  facilitating  comparison  between  them,  the  zoning  provisions 
of  the  four  cilits  named  arc  here  given  in  tabular  form.     All  but  the 
mt  table  are  translations  of  the  tables  in  the  othcial  or  standard 
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editions  of  the  building  ordinances  in  question ;  and  the  Cologne  table 
was  prepared  from  the  Cologne  ordinance  in  form  to  correspond  with 
the  other  tables. 
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a«.. 

Cbu- 
icter 

mum 
No.  ol 
etorie* 

Maxi- 
mum 
heicfat 
In 

lotop 
of 

comic* 

irinlmum    pvr 
cent  of  open 
fpftoe  oil  lot* 

Onnips    nuuf- 

mura    yto.   of 

housM  and 

Irnctb  of 

front 

Mini- 
mum 
tide 
»pa« 

In 
inctcrt* 

Depth    of    rroJ 

ffmrden  (c)  aatl 

width  of  aitto  1 

■paca  Ca)  not    1 

rrckai»>4  aa      ■ 

Inner 

Corwf 

U» 

•t- 

tMbcd 

■• 

w 

M 

M 
M 
M 

4  +  B 

M 
*• 

M 

80 

3& 

10 

lb 

36 

16 

Ic 

60 

SO 

(ff)  «■. 

Id 

00 

na 

8  +  R 

15 

60 

to 

lib 

eo 

ttu 

2+R 

11.6 

eo 

80 

mb 

15 

70 

(»)  »■- 

ITa 

4r> 

Ucbcd 

•• 

tftR 

11.6 

eo 

SO 

S  to  SO  m. 

(B>  5  nL 

IVb 

0  +  8 
«R 

15 

8    and    4    to 

60  fo. 

(S>  6  m. 

(0  •«. 

Vft 

KTOttpff 

M 

w 

2  +  B 

•< 

».• 

60 

SO 

7  to  70  B. 

ur)  B«.      1 

Tb 

1 
•0 

Yo 

W 

IS 

(r>  ft  BL 

▼I 

tacbtd 

»+H 

15 

60 

so 

1  to  46  m. 

(»)  0  m. 

m.  =  Mctefi. 

ft.  =  Roof  stoTj.  between  the  top  atorjr  over  the  atUc.  ovar  ttie  JotiU, 

CL   =  C^liiT  rtory. 


pro. 

•  H; 

4ad  fDof  alorjr) 

opatt  .    •in<-ri'iftM 
ttt'J 
> ': 

fTt-.i 
oan 

bnfl 

*  I 

IT' 

«lMona  In  fpUowiOf   table- 


•4.    la    Koi><fmd   by 
'  Ira*  Intvaai*'*  lap. 


I  ■ ;:    Okca.       V. 
...     ... J.    ftr»»   of    th»    ^-    _,     -      ,--    --- 

Uw  City,   tha   arra   uf  oMti   iuc  mij   bv  Mwcml   toy 


n 


t|(«iiiM     virr      ■MWH'I 


-p  fm  Uw  bo— itwj   llaa  U 
;«8k  fN«   tt  of   at   taait 


id    MftJ    af 


jit£jlM 


ZONING  IN  EUROPE 


363 


A 

i 

«c 

IB 

i 

5         2 

S  S      "I 

•a 

•a     o 

2  5|2 

M 

2    "   - 

S  S      '^  " 

M          « 

e     «     « 

**         N        W 

a     1"  s 

s  S  S 

M         « 

•  s 

s  •■  *"• 

'^      «      at 

=    |i 

r4        «H 

+          « 

■^      ••     •• 

M 

=         3    8 

s  S  S      -  " 

+         * 

A       04 

3        OD       « 

■^       ••       « 

aa 

s  1  5  s 

s  S  S      -  - 

+      «       -    3 

3       00        « 

M 

^      M     e 

s  S  S      "  - 

+      • 

3         B        « 

■^      ai      « 

* 

"    S 

s  S  5      -  - 

M         m 

p4         1-4          • 

^  2  5 

a- 

«        JO                    ^        . 

pa       ^ 

+        • 

-  5  : 

s  5  S 

<« 

«i          » 

3        00         C 
"*         •*         »! 

s  s     ■"  ' 

m          04 

-^      «      w 

S  S      5  • 

•     s 

*    2 

*« 

s  •»  - 

S  S      5  ' 

m         M 

"               mi 

S  S      S  ' 

M             «« 

*4 

2  -  2 

s  s     s  " 

I             - 

2    S 

i 

a 

i  . 

"     B 

A         — 

B  ^  1  ! 

ill! 

-1 

;  itji 

:- 1 1  i:i  I 

a  S  <s  Q      ^ 

■s 

a 

« 

u 

•3 

1    - 
^     1 

c 

« 
1 

la    i 

pi 
1^1 

s    e 

s  ^   a 

i   1    § 
d8    -2    a 

1 

0 

1 

3 
1 

1 
11 

364 


THE  L.\\V  OF  CITY  PLANNING  AND  ZONING 


No.  4.     Mfxicii  BniiDixa  Clahob 
Ordimmtx  adcpttd  AprU  tO,  if04 


OUb 

ftctcr 

Front 

IntUdlngB 

nuztanuin 

no.  of 

■torlM 

building* 

maximum 

DO.  o( 

■torfcs 

Grrtteit 

pennlnlble 

height. 

front 

buUdingf 

QnatMt 
permlMlUe 

beigtit. 

rear 

buUdingi 

Coart, 
mini- 
mum 

■rcA  in 
tne~ 

ttouof 

lot  ana 

QrovM 

siai 

AtUcbcd 

pennia- 

ilble 

6/ 

V 

V 

1 

" 

16  m. 

18  m. 

1/1 

H 

18  m. 

12  m. 

l/» 

M 

IS  m. 

IS  m. 

1/8 

t5 

U 

\* 

IS  m. 

«  m. 

1/S 

dcuched 

SO  m. 

SO  m. 

l/8t 

45  m. 

7a. 

<■ 

18  m. 

IS  m. 

1/St 

45  m. 

•  ■L 

ts 

u 

16  m. 

IS  ra. 

1/8 

86  m. 

10  m. 

t9 

<• 

J* 

la  m. 

0  m. 

1/S 

86  n. 

10  m. 

/  Rctideiitial  building! ;  ottwn,  no  limit 
V  Private  bufldinKs.  not  more  than  equal  to  width  of  itreet  and  front 

sUvcta  Icaa  than  IS  m.  bnwd,  IS  m.  ia  allowed.     Tbt  mailmnm  boigkt  for 

dentiHl  building*  ia  88  m. 
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I  SulBctent  for  htitltli,  etc. 


Oeitbkal  Note:     Except  in  cIim  1.  front  and  lide  huildinga.  in  ao  far  aa  tbey 

2S  m.   in  depth,  arc  re^rded  as  rear  buildingi, 
Kioept  in  claaa  1.  the  roof  atory  may  be  utiltaed  (or  residence  Mily  to  baU  It*  ana. 
In  indnatrial  areaa,  cxceptiona  are  allowed  for  induatrial  buUdlnga. 
m.  =  metera. 
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CHAPTER  III 
ONING  IN  CANADA  AND  THE  UNITED  STATES 


Early  Zoning  on  American  Continent, — Many  years  be- 
fore zoning,  as  we  now  understand  it,  was  employed  anywhere 
^B  the  American  continent,  measures  embodying  something  of 
^nc  zoning  principle,  although  not  known  as  zoning  regulations, 
1  were  passed,  and  restrictions  based  on  them  imposed,  both  in 
Canada  and  in  the  United  States.  In  1899  a  Federal  statixte 
I  since  frequently  amended  *  was  enacted  limiting  the  heights  of 
lildings  by  zones  in  Washington,  D.  C. ;  and  in  1904  Toronto 
tier  sees.  409-410  of  the  Ontario  Municipal  Act,  began  to 
Ltc  residential  and  industrial  districts.  In  Canada  since 
zoning  along  English  lines  has  been  authorized  in  a  num- 
of  Provinces  by  town  planning  acts  modeled  on  the 
iglish  act  of  that  year^  Lately,  however,  to  some  extent, 
lada  lias  authorized  zoning  ordinances  like  recent  zoning 
tlations  in  the  United  States.' 

In  this  country,  prior  to  the  zoning  of  New  York  City  in 

116,  only  acts  allowing  the  less  complete  sorts  of  zoning  were 

;d.     Thus  during  this  period  in  Baltimore  *  and  Indian- 

►Hs  *  a  height  limit  for  a  small  area,  lower  than  the  limit 

*30  U.  S.  Stat  922,  ch.  322  (March  i,  1899) ;  32  ibid.  1023;  33  ibid,  14, 
58   (Frb.   10.   u)04)  :  30  ibid.  452,  ch.  26^   (Jutic   I.   1910).     Sec  also 
gliding  Regulations  of  District  of  Columbia. 
'  *  For  A  Ifif  i>f   thrst  acts,  see  p.  510.  note  27. 

[•See,   for  instance,  ihr  amendment  of  the   Municipal   Art  of  Ontario, 

:s,   loar.  ch.  6j:  nUi*  xhe  Manitoba  Town  Planning  Act,  1916.  ch    114 

ifiJ  7,  and  '   '     \,  for  the  zoning  of  central  area;  and  the 

m  Tnwn  Act,  Rev.  Stat.   1920,  ch.   104  Part   11,  for 

by  the  tiujint t^^^ijiy  of  subdivisions  beyond  and  within  two 

limils;  reference  to  which  will  be  found  on  p.  313. 

[arylAnd.  IQ'M.  ch.  42,  held  to  be  constitutional  in  Cochran  v. 

Md.  220  (1^). 

:es  jia&sed  in  1905  and  loia;  sec  Report  of  Heights  of 
*onMniss%on,  New  York  City,  Dec  23,  I<>I3,  p.  35. 
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for  the  city  as  a  whole,  was  fixed ;  in  Boston  "  height  districts 
covering  the  entire  city  were  created,  and  in  several  cities  resi- 
dential districts  were  established  from  which  were  excJudcii 
certain  industries  and,  in  some  cases,  also  business  and  even 
multiple  dwellings.  As  a  rule,  in  these  regulations,  the  priot 
petition  or  subsequent  consent  of  a  proportion  of  the  property 
owners  of  the  district  was  a  requisite  to  its  creation.'  This 
provision  obviously  makes  the  use  zoning  of  the  city  in  accoril* 
ance  with  any  plan  difficult  if  not  practically  impossible;  and 
unless  action  by  the  city  in  the  general  interest  is  also  required, 
such  zoning  is  illegal.*  If  the  districts  could  be  established  b 
the  consent  of  the  property  owners  alone,  this  would  in  cfTi 
be  delegating  to  them  the  power  to  establish  municipal  regu 
lions,  which  obviously  cannot  legally  be  done,  although  i 


CO, 

i 


ti^ 


^U 


J1 


•  Special  Acts  1904,  ch.  333 ;  1905,  ch.  383 ;  1907.  c»i 
1914.  ch.  786;  1915.  ch.  333:  1919,  ch.  156.  P'or  a  fuH  u- 
rcgolations,  see  the  Refort  of  the  Heights  of  Building 
cited,  p.  134- 

'See  Report  of  Heights  of  BuHdings  Commission,  New  Yct^ 
>9U.  p.  38. 

Ordinances  admitting  into  or  excluding  from  a  locality  a 
upon  the  consent  of  a  percentage,  less  than  all,  of  Ihr  o 

that   localit>'   is  void  as  an  improper  delegation  of   j.  tal 

Calijorniti. — In  re  Qiiong  Wo.  13  Fed.  Rep  2J9  ( iX-j  .  ,  ..^  parW 
Vk,  96  Cal.  354  (18^).  Coon  v.  Bd.  of  Public  Wks..  7  Cal,  App. 
(1908);  see  Sam  Kec  v.  Wilde.   (83  Pac.   Rep    164  (19T9V 

Colorado. — Denver  v.  Rogers.  46  Col.  479  (igog) :  Curran  Co.  t.  Den- 
ver, 47  Col.  221  (1910);  Willison  v.  Cooke.  54  Col  330  (1913). 

Drlaworf.—Dijigel  v.   Williams.  II   Del.  Ch.  213   (Iplft). 

Jtiinois. — Chicago  v.   Gunning  System,  214  III.  626   U905)  ;  People  ex 
rel.  Friend  v.  Chicago,  261  III.  16  0913). 

AT oi/i«fJt>.— Telford  v.  Belknap.  ia6  Ky.  244  (1907) • 

Missouri.— St.  Lc*uis  v.  Russell,  116  NIo.  248  (iw);  Hays  v.  Popbr 
Bliiff.  7f.>3  Mo.  516  (I9U>. 

Sfhrajka.S,UXc  v.  Withnell.  78  Neb.  33   O907V 

rirpiiiia.— Eubank  v.  Richmood,  iio  Va.  749  (19BO),  2a6  U.  Sw  1: 
{19U). 

li  is(  otLsin.Sute  ex  rel.  Nchrbass  v.  Harper,  i6j  Wis.  589  (I9r6)^ 

As  a  prerequisite  to  action  by  the  public  authorities  or  as  a  waiver  ol 
prohibition,  a  provision  for  consent  is  valid. 

Or/auwr*^.— Mvers  v.  Fortuiiato,  llo  Atl.  HX7  fl<>«>). 

^  V     Slr.t: 

ex   r^  ".;   Ill     K.  ,    ^  ..,.^.  ,    .  ^^^,. 

ViM 

a&7 


) ;  Cusack  Co.  v.  Qiy  of  Chi 


ard  V  ScAitk,  39  Wa»«n.  363  iii^to>< 


(1906); 
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'Orahle  action  of  the  property  owners  may  be  made  a  pre- 

[uisitc  to  action  by  the  municipal  authorities ;  and  in  this  way, 

in  most  of  the  regulations,  action  by  these  authorities  in  the 

general  interest  is  in  fact  provided  for. 

Los  Angeles  Ordinance. — The  most  fully  zoned  city  of  the 

earlier  period  was  Los  Angeles,  California.    Tlie  Los  Angeles 

ling  rules  are  of  interest  both  in  themselves  and  because  of 

leir  influence  upon  subsequent  zoning  on  the  Pacific  Coast. 

le  many  ordinances  regelating  different  features  of  the  city, 

various  sections  of  it,  were  passed  from  time  to  time,  the  first 

ring  enacted  in  1909.    By  191 5  they  had  come  to  cover,  in  one 

ray  or  another,  the  entire  city.    They  divided  it  into  one  large 

.idence  district,  in  which  only  the  very  lightest  of  manu- 

Faciuring  was  allowed;  twenty-seven   industrial   districts,   in 

which  all   industries  were  permitted;  and   about  a  hundred 

■^residence  exception'*   districts,    so  called   because,   although 

^Bcattcrcd  throughout  the  residence  district,  all  but  the  heavy 

^Bnd  objectionable  industries  might  be  pursued  in  them. 

^^      Of  most  interest  were  the  provisions  with  regard  to  the 

lidence  exceptions.    Classified  as  such  were  the  business  sec- 

of  the  city,  known  as  Fire  District  No.  i.  and  the  extensive 

district,  entirely  undeveloped  and  only  recently  annexed 

the  city.    Next  in  size  was  a  district  about  a  half  mile  square, 

next  to  that,  one  covering  two  blocks.     The  other  and 

>ical  residence  exceptions,  each  consisting  of  one  or  at  most 

^o  city  lots,  equaled  in  the  aggregate  less  than  one  per  cent 

ihc  residence  district  in  which  they  were  situated.     If  any 

wished  to  establish  an  industry  not  of  the  heavy  or 

jonable  tj'pe  in  the  residence  district,  tlie  city  might  and 

in  practice  always  did  require  him  to  obtain  the  consent  of  sixty 

per  cent  of  the  owners  of  property  affected.    Objectionable  in- 

"■■' "^    already  established   in  the  residential   district,   were 

1  to  remove  or  cease  operation:  but  in  other  respects 

ztming  was  not  retroactive.     Since  1915  the  regulations 

ivc  been  frequently  amended  and  many  new  ones  passed.* 

r>t*Trict«  rarely  if  ever  found  elsewhere,  such  as  cow  districts,  under- 
,  motion  picture  districts,  public  gara^^  districts,  as  well  as 
15,  and  resi'icntial  and  industrial  districts,  have  been  crc- 
Ilr<i  m  tni5  wuy  by  ordinances  parsed  from  time  to  time. 
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New  York  City  Zoning.*"— The  first  city  in  the  Untied 
States  to  adopt  a  systematic  and  complete  plan  of  zoning  cover- 
ing practically  the  entire  city.  l)oth  as  to  use  and  as  to  bulk,  was 
New  York.  In  the  New  York  City  zoning  resolution  the 
street  in  all  cases  is  taken  as  the  districting  unit.  Based  on  il 
the  city  is  divi<ied  into  residence,  business  and  unrestricted  use 
districts — ^the  unrestricted  districts  being  intended  estJectally 
for  manufacttiring — and  height  and  area  bulk  districts.  The 
use,  height  and  area  districts,  although  studied  with  reference 
to  one  another,  are  laid  out  each  with  its  own  boundaries.  The 
resolution  is  not  retroactive  but  applies  only  to  the  erection  o 
future,  and  the  change  in  use  of  existing,  structures. 

The  Use  Districts. — In  residence  districts  only  residences 
(including  tenements  and  other  multiple  dwellings),  vario 
public  and  semi-public  buildings,  and   farming  and  nurse 
structures,  with  their  usual  accessories,  arc  permitted;  a  bus 
ness»  a  use  not  on  the  same  lot,  or  a  private  garage  for 
than  five  motor  vehicles,  not  being  considered  an  accessory 

In  business  districts  both  residence  and  business  uses 
permitted,  but  forty-four  industries  specifically,  and  all  oth 
generally,  which  are  noxious  or  offensive  by  reason  of  the  emi 
sion  of  odor,  dust,  smoke,  gas  or  noise,'*  and  other  industry 
excess  of  2^  per  cent  of  the  total  floor  space  of  the  buil  '     ■ 
the  equivalent  of  the  area  of  the  lot,  are  excluded.     1 

**Thc  admtnistrativc  fratures  of  this  and  the  other  zoning  ordii 
arc  coniJHcrcd   in   Part   VII   Chapter   IN. 

"It   will   l)c  noted   that,   while  in  many  zunituc  ordinances  tJ«  lift 
particular   industries   cicfliidcd    as      '  •'      '-  • 

industry  dii^irtcr.  and  ihc  gcnotul 
placed  in  llic  '•""■  ■"  ■v,»ra|ih,  in  i.,-.   .....    . 

atcd  as  wuch  Ic  hy  being  put  into  ■  (1 

New  York  r^-  c.  4  <ai.  and   (b».  -'^ 

work).    The  New  York  method  is  the  preferable  one 
of  stJitiit'TV  interpretatinn.  often  referred  to  as  the  (!■ 
jenf '  •  fOi'Afd  in  our   law.  that  "When  itrncial   v. 

rnu  i  particular  ihincr<^    <iifh  worrj*  mu<t  hr  hriri 

Juch  tni' 
ated"  ((• 


^ 


Im.    It 


tioo  is  drafted  a*  ab«)ve  ttated. 
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ouni  of  inoffensive  industry  is  evidently  admitted  as  a 
ry  adjunct  to  business. 
Tn  unrestricted  use  districts  there  are  no  use  zoning  regula- 
uns  or  reslrictions. 

Nonconforming  Bulks. — A  building  which  exceeds  the 

Ik  limits  allowed  new  buildinj^s  in  the  district,  if  accidentally 

eslroycd,  may  be  restored  in  its  original  bulk.     Any  wall  of 

such  a  building  declared  unsafe  by  the  city  authorities  may  be 

uih  in  like  manner. 

Nonconforming  Uses. — The  New  York  zoning  resolu- 

is  ihe  first  to  provide  that  a  nonconforming  use  shall  be 

owed  to  continue  so  long  as  it  remains  as  it  was  at  the  time 

the  adoption  of  the  resolution;  but  that  any  change  in  it  or 

the  building  where  it  is  located  may  and  should  be  taken  ad- 

tage  of  as  a  method  of  obtaining  the  greatest  practicable 

h  to  conformity.     The  requirements  of  tlie  New  York 

,    .L-  to  this  end  are  less  severe  than  those  of  the  later 

inances  in  other  cities,  as  well  as  less  clearly  thought  out  and 

expressed.' - 

Garages. — One  of  the  most  difficult  matters  to  deal  with 
in  use  zoning  is  the  location  of  garages.  The  garage  is  at  once 
a  neighborhood  necessity  and  a  neighborhood  nuisance  and 
^^lenacc  In  Ihe  New  York  resolution  private  garages  accom- 
^Biodating  not  more  than  five  motor  vehicles  are  admitted  into 
^^tsidcntial  and  business  districts  as  accessories;^^  but  others 
^^pe  excluded  as  noxious  industries.  The  framers  of  the  resolu- 
^Bon  realized  that  there  must  be  public  garages  in  the  immediate 
■    neighborhood   of    residence    and    business.      This    need    was 


"  These  provisions  are  given  in  full  on  p.  mo  of  this  work. 

"A-  1  Uie  accessory  garage  in  a  residential  district  must  be  on 

-   the    re'iiricncc   ol    its   owner   or   occupant,    must   be   used 

■'■  '"•     '"''  r-"-'".-,t  house  a  business  or  industrial  car     It  has 

or  occupant  should  be  allowed  to  rent  out 

^  uf  non-induMria!  car  in  such  a  f^arage  or 

}l>  \'-is  or  industrial  car  for  his  own  use  in  it;  and  that 

i»erni!iied  if  the  number  of  cars  allowed  in  an  acces- 

tragc  wtTc  reduced   from   five  to  three.     In  smaller  places,  under 

;dit)a(tr**«    lu-.i  ..Illy  arc  the^c  greater  privileges.  a&  a  rule,  alloweil 

1 1  •  need  not  Iw  on  the  same  lot.    In  many  of 

f  carj  allowed  in  the  private  garage  varies 

I    I'j    iJic    iruiuagc   of    the   lot. 
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already  provided  for  to  some  extent  by  existing  garag^es  in  sui 
neighborhoods,  which  were  at  hl)crty  to  remain  and  continn 
in  operation.     The  need  of  additional  garages  in  these  neigh 
borhoods  was  met  partly  by  the  location  and  bounding  of  th 
various  districts,  the  commission  to  this  end  increasing  "ihc 
number  of  small  unrestricted  sections  within  convenient  access 
of  the  local  residence  and  business  centers."  '*    This  need  was 
also  in  part  met  by  giving  the  Board  of  Appeals  discretionary 
power  to  permit  in  a  business  district  the  erection  or  extension 
of  a  garage  or  stable  in  a  block  where  a  public  garage  or  stab! 
had  existed  at  the  time  of  the  passage  of  the  resolution.'*  an 
to  allow  a  garage  in  any  district,  with  the  consent  of  80 
cent  of  the  owners  of  the  frontage  affected. 

The  Height  Districts, — Height  districts  of  three  quartcfp 
one,  one  and  a  quarter,  one  and  a  half,  two,  and  two  and  a  half 
times  the  street  width  at  the  street  line,  are  created,  a  great 
height  being  allowed  as  setbacks  are  made.   Streets  less  than  5 
and  more  tlian  100  feet  wide  are  regarded  as  50  and  100  fe 
respectively  in  width.     For  100  feet,  and  in  the  case  of 
comer  building  for  150  feet,  back  on  a  narrower  street,  the' 
height  regulations  of  the  wider  street  govern.     Elevator  bulk- 
heads, parapets,  cornices,  etc.,  to  a  limited  extent,  and  spi 
chimneys,  etc.,  to  any  extent,  arc  allowed  to  transcen  *    * 
limits.     There  is  relief  in  certain  cases  where  a  new^  i 
will  face  structures  already  above  the  prescribed  limits; 
towers  may  go  to  any  height,  if  not  of  more  than  2^  per 
of  the  lot  area,  and  if  they  observe  given  setbacks  from  st 

The  Area  Districts. — There  are  five  area  districts  created 
— A,  B,  C.  D,  and  E — in  which  the  amount  of  prescribctl  open 


^Report  of  Commission  on  BuU^ng  Districts  and  Restrictions  ilrtadjr 
referred   lo 

HH  oriKinJilly  worded  in  this  f 
in  th*f  Wnck  front  only  on  th< 


"The  1 
allow  sol^ 
ax  that  ot   rii' 
iZow  Juurmil,   I 

lion    •' ■-' 
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cc  on  llic  lot  becomes  progressively  greater.  Thus  in  an 
di^rict  a  court  of  one  incli  in  least  dimension  for  each 
in  height  of  the  building  is  all  that  must  be  left  uncovered; 
while  in  an  "E"  district,  in  so  far  as  it  is  also  a  residential  dis- 
trict (as  il  usually  is).**  interior  lots  must  leave  50  per  cent  of 
their  area  free  of  building  at  the  curb  level  and  70  per  cent  of 
■B  open  at  the  level  eighteen  feet  above  the  curb;  all  buildings 
^^King  at  least  semi-detached.  In  the  "C"  and  "D"  districts  the 
^Hkner  setting  aside  10  per  cent  of  the  lot  area  for  the  joint 
^^■creational  space  of  occupants  of  the  plot,  in  addition  to  other 
^^wquired  open  space,  may  build  in  accordance  with  the  require- 
ments of  district  "B"  and  "C,"  respectively. 

Preparation  of  New  York  Resolution. — The  New  York 
resolution  and  the  plan  for  the  division  of  the  city  into  districts 
in  accordance  with  it,  adopted  by  the  Board  of  Estimate  and 
portionmcnt  of  the  city  in  1916,  was  the  result  of  long  and 
reful  study.     In   1913  the  city  appointed  a  commission  on 
eight.  Size  and  Arrangement  of  Buildings,"  called  for  con- 
icnce  the  **Heights  of  Buildings  Commission."     It  was  a 
zen  commission,  composed  not  only  of  business  men,  law- 
a.  representatives  of  labor,  students  of  social  problems,  tax- 
ion  and  city  planning,  but  of  men  representing  real  estate 
terests  in  all  its  phases,  such  as  architects,  builders,  bankers, 
surarce  men  and  real  estate  brokers  and  owners.    The  prin- 
ciple upon  which  these  men  were  selected  was  that  a  measure 
foimdiy  affecting  so  many  and  so  diverse  interests  could  be 
led  wisely  and  acceptably  only  by  representatives  of  the 
ious  interests  aflFected  by  it.    This  body  of  men  studied  the 
bject  of  building  regtilation  in  other  cities  of  this  country 
d  abroad.    'Hiey  were  assisted  by  a  staff  which  investigated 
d  presented  to  them  in  detail  the  existing  conditions  in  this 
y.    The  members  of  the  commission  in  this  pioneer  under- 
ing,  as  may  well  be  supposed,  entered  upon  their  labors  with 
idely  <liverse  views;  but  when  their  work  was  finished  they 

••Since  the  "E"  area  rcstrictioiw  were  devised  as  an  aid  to  housing 

jk.  374).     Corner  U>{<,  arc-  rei|uirci!  to  leave  open  30  per  oent  at  the 
irt)  Irvcl  and  60  per  cent  at  a  level  18  feet  above  the  curb.    Tlie  provision 
sec.  t$  of  the  New  York  City  building  zone  resolution  printed  in  full  on 
316  of  this  worlc. 
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were,  with  one  exception,  unanimous,  not  only  in  their  opinioa! 
that  zoning  was  essential  to  any  system  of  building  regulation, 
but  also  in  their  agreement,  after  consideration  of  many  and; 
most  diverse  systems  of  zoning,  to  support  a  specific  and  de 
tailed  plan  as  best  suited  to  accomplish  the  zoning  of  New  York 
City.    As  a  result  of  their  report  a  second  commission,  ch 
in  accordance  with  the  same  principles,  was  appointed  to 
fcct  and  apfily  the  plan  outlined.    During  the  progress  of  I 
•work  both  commissions  constantly  consulted   with  civic  an 
business  bodies  and  private  citizens,  thereby  obtaining  valuable 
information  and  advice  and  also  familiarizing  the  public  with 
the  project,  at  that  time  so  novel.    The  result  was  that  the  re 
lution  and  plan,  with  amendments  in  detail,  largely  the  result  of 
the  appearance  at  the  public  hearings  of  the  many  people  per 
sonally  interested,  but  with  no  radical  changes,  were  lomully' 
adopted  and  have  ever  since  been  regarded  as  an  achievement 
of  permanent  value. 

Importance  of  Zoning  in  New  York. — Tlie  zotiing  of 
New  York  City  is  one  of  the  great  events  in  the  history  of 
city  planning  in  this  country;  for  to  it  in  large  measure  is  dtx 
the  recent  increase  in  zoning  regulation  in  the  United  States 
and  a  stimulation  of  interest  in  it  so  considerable  as  to  make  i 
reasonably  certain  that  zoning  here  will  become  general.  O 
still  greater  ser\'ice  has  been  the  systematic  character  of  that 
zoning.  To  it  is  due  the  fact  that  everywhere  in  this  country 
the  endeavor  is  made,  in  a  scheme  of  bulk  and  use  regulation 
covering  the  entire  city  and  conforming  to  local  conditions 
existing  and  desired,  to  relate  each  district  to  each  oi  Ihe 
others  in  the  unity  of  the  city  as  a  whole.  Such  zoning  is 
city  planning.'" 

rcsulution  i$  tl 
made  in  I9i7(  >^ 
"In  carr>ing   on 

i  v.    York 
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Faults  of  New  York  Zoning. — Admirable  as  the  New 
York  zoning  resolution  is  in  general  method  and  fundamental 
.  principles,  it  is  open  to  criticism  in  many  details.  To  what  ex- 
^■ent  the  work  of  the  commission  could  have  been  better  done 
^Hb  a  disputed  question.  Some  of  tlie  friends  of  zoning  in  New 
^B^^**^  ^vho  supported  the  zoning  resolution  most  strongly  en- 
deavored, while  its  final  form  was  still  in  doubt,  to  secure 
changes  in  it  which  have  ever  since  been  generally  regarded  as 
desirable.  Certainly,  however,  some  of  its  shortcomings  are 
due  not  so  much  to  the  fact  that  it  is  pioneer  work  as  to  the 
mditions  with  which  the  zoners  had  to  deal.  Tl^is  the  New 
'ork  zoners  were  the  first  to  point  out,  feeling  as  they  did  that 
few  York  has  sinned  so  greatly  in  the  past  that  its  districting 
IS  had  to  be  based  altogether  too  much  on  congested  sky 
ipers  and  tenement  house  conditions."  **Othcr  cities  can 
better  than  we  [New  York]  and  will  be  most  culpable  if 
ley  fail  to  do  so.'*  ^* 
Improvements  on  New  York  Zoning  in  Later  Regula- 
tions.— It  is  fortunate  for  the  future  of  zoning  in  this  coun- 
that  many  other  cities  have  recognized  not  only  the  virtues 
It  the  defects  of  the  New  York  resolution,  and  have  corrected 
>me  of  its  mistakes. 
The  Industrial  District. — In  the  New  York  resolution 
'c  is  only  one  class  of  industrial  district;  in  later  ordinances 
icrc  are  usually  two.  one  for  light  industry  which  is  less 
lionable,  and  the  other  for  heavy  industry,  most  in  need 
fgregation 
The  Single  Family  House  District. — In  the  New  York 
>lulion  there  is  only  one  class  of  residential  district,  in  which 
>th  the  one-family  house  and  the  tenement  are  allowed.  The 
iportancc  to  family  life  and  character,  of  the  house  which 
le  family  has  to  itself  is  generally  admitted,  and  the  fact  that 


tftts  of  toning  will  be  obstructed  by  the  misguided  teal  of  its  beat 

ist  be  remembered  that  in  1917.  the  excellent  work  of  so  many 
:itie#,  now  done  or  well  under  way,  was  not  available;  the  reference 
zoninR  cUcwhcrc  being  to  that  done  before  the  New  York  resolution 
»Kd. 
'k*  American  City  for  June  and  August,  1916, 
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tlie  tenement  drives  out  the  single  house  in  any  section  where 
the  tenement  comes,  seems  dear.  In  the  Xew  York  rcsdutkn 
although  there  is  no  district  in  which  there  are  specific  provi- 
sions protecting  the  one-family  house,  the  '*D*'  districts  weit 
created  in  the  attempt,  the  success  of  which  remains  to  be  seen, 
to  require  so  much  open  space  that  in  them  it  would  not  be 
profitable  to  erect  tenements.*" 

TTie  fact  that  the  one- family  house  is  much  less  comn 
In  New  York  than  in  other  conmiuniiies  would  seem  to 
its  protection  more  imperative;  but  the  specific  protection  for 
it  was  omitted  in  the  New  York  ordinance  partly  because  ihey 
were  so  few  and  partly  because  it  was  feared  that  U»e  ooe- 
family  district  would  not  be  supported  by  the  courts.  The  latcfJ 
decisions  on  this  point  given  elsewhere  '**  lend  to  show  that  i 
New  York  zoners  in  this  respect  were  uItra-conser\'ative,  al-j 
though  no  student  of  the  subject  can  deny  that  there  w 
grounds  for  it  at  the  lime,  or  claim  that  as  yet  the  question  is 
conclusively  settled  except  in  the  few  jurisdictions  wlierc  ih< 


not  be    J 
rendet^ 


"The  "D*  and  "E*   area  districts  were  intended  for  residence.     In 
"E"  districts,  in  so  far  as  they  are  also  residence  diMricts.  Jmtlilmirt 
be  at  least  scmi-drtachcd.  50  per  cent  of  interior  and  30  per  ^ 
lots  being  left  open  at  the  curb  level  and  70  per  cent  and  •'  '   |8 

feet  above  that  level.  The  "E"  districts  were,  however,  cumiK>i.(wk-i;  (rw 
in  number  and  the  restrictions  were  imposed  pracitc^ly  in  every  cast  whii 
flir  rMiisrnt    .(  (1m   1.*ikI  owners  of  the  districts  in  hit.  >; 

y  on  the  *'D"  district  to  till  »; 
V.  y  house  was  protected.    This  !^ 

in  iheir  icauiivc  report,  that  Oic  "D"  district  "ift  tau 
one  and  two-family  hooses.  either  singly  or  in  n»w« 
ever,  are  not  cxcluderl  but  are  handicapped  by  re*; 
of  lot  that  may  t>e  occupied  and  size  of  yards  ar 
iricts,  at  the  curb  level,  mtcrior  lots  arc  i 
ner  lot*  JO  per  cent,  of  their  area  ope 


f  in 

'i>eni 
f»r 


dt>- 


-tU 
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(urts  have  had  occasion  to  pass  on  it  under  modern  ordinances 
If  where  it  is  authorized  by  constitutional  amendment. ^^ 

Without  awaiting  such  decisions,  many  other  communities 
rhere  the  single  family  house  was  the  prevaihng  type  of  resi- 
:e  have  adopted  the  one- family  house  district,  feeling  that 
ming  would  fail  of  one  of  its  main  purposes  if  that  type  of 
Iwclling  were  not  safeguarded. 

Faulty  Bulk  Regulations. — It  is  perhaps  especially  in  its 

lulk  limitations  that  zoning  in  New  York  City  is  open  to  criti- 

It  was  no  doubt  inevitable  tliat  buildings  in  certain 

listricts  should  l>e  allowed  to  attain  to  great  heights,  and  to 

:upy  a  very  large  proportion  of  the  lot  on  which  they  were 

ted ;  but  hardly  necessary  that  the  height  and  area  limits  in 

Ihe  rest  of  the  city  should  be  as  high  as  they  are.     In  this 

respect  other  cities  have,  all  too  much,  followed  New  York. 

On  the  Pacific  Coast,  however,  these  restrictions  seem  to  be 

lore  adequate.     Tliis  is  illustrated  by  a  comparison  of  the 

listing  conditions  and   the  height   limitations   in   Brooklyn, 

few  York,  and  in  Alameda,  California.    Under  the  New  York 

:solution  over  large  areas  in  Brooklyn,  buildings  can  be  con- 

Tucted  to  a  height  equal  to  one  and  a  half  times  the  width 

if  the  street  on  which  they  abut ;  which  on  a  typical  sixty- foot 

:reet  is  the  equivalent  of  eight  or  nine  stories.     Most  of  the 

■eas  where  this  rule  applies  are  now  developed  with  three  or 

>ur  stor}'  buildings.    Nowhere,  in  a  cit\'  with  vast  areas  still 

undevelcjped,  is  a  height  limit  imposed  less  than  the  equivalent 

of  once  the  street  width;  with  the  right  to  go  higher  if  a  set- 

■  U  is  suggested  by  those  who  question  the  right  of  the  city,  under  sec. 

tb  of  it5  charter,  and  statutes  in  other -jurisdictions,  to  create  one,  or 

le  and  two-family  districts  that  the  power  is  given  to  "regulate  and  rc- 

ricl  ihe  location  of  trade*  and  industries"  thus  creating  a  K^ricral  resi- 

ice  district  by  requiring  tradirs  and  industries  to  locate  elsewhere.     But 

power  h  also  given  to  regulate  and  restrict  "the  location  of  buildings 

[ncd   for   specified   uses"   why   arc  not  one-iami!y   houses,  and   multi- 

i>   ■  iwrs,  each  of  which  may  be  regulated  and  restricted  so  as 

•t  districts? 

^   subjpcl  a  pamphlet  issued  by  the  City  Club  of  New  York 

(irnc  the  Nt-w   York  rts^lution  was  pending  before  the  Board  of 
iK  of  the  citv  entitled  "Protecting  the  Ftiturc  of  New  York,"  re- 
in the  report  of  the  Commission  on  Building  Districts  and  Re- 
IS.  p.  204. 


^a; 


i^Btei 
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back  is  made.^**    Restrictions  like  these,  which  no  on^  -^ 

exceed,  are  not  in  fact  restrictions  at  all.     In  Ala  h 

of  the  city  built  up  with  two  and  a  half  story  houses  is  re- 
stricted to  two  and  a  half  stories.  It  is  a  si:  ""  ■■  fact  in  this 
crmnection  that  men  own  their  homes  in  i  as  a  rule, 

and  in  New  York  City  only  as  a  rare  exception.^* 

■*  Upper  Fifth  Avenue  has  recently  been  made  a  tlircc-quarter  dUtrkt 
The  avenue  is  one  hundred  feet  wide,  permitting  a  building  height,  at  Xhe 
street  hne,  of  seventy-five  feet. 

"In  this  connection  the  work  of  the  architect  Andrew  J.  Thomas  of 
New  York  is  of  interest.  Some  >-car5  ago  Raymond  Unwin.  the  EngUsb 
city  planner,  wrote  a  pamphlet  for  the  Garden  City  and  Town  PUxmiof 
Association  entitled  Nothing  Gamed  by  Oi>€rcrowd%ng  (  P.  S.  King  &  Siin. 
London,  151J).  Mr.  Unwin  shows  that  the  effort  of  tlie  developer  of  ml 
e£t:ite  to  obtain  the  maximum  financial  return  from  a  given  tr^ct  frf 
building  land  oflrn  results  in  an  intensive  utilization  of  it  at  the  cxpenst 
of  an  amount  of  costly  roadway  so  excessive  as  to  defeat  hi*  •►  "-r»  Mf 
Thomas  lias  proved  that  nothing  is  caincd  by  ovcrKutlding.  tJw 

outlying   boroughs  of   New  York  City  accessible  to  the  city  n  a 

xonc  where  at  most  seventy  per  cent  of  interior  and  ninety  |Krr  cent  of 
corner  lots  may  be  covered,  Nlr.  Tliomas  has  built  apartments  five  and  «lx 
stories  in  height,  occupying  a  large  fraction  or  all  of  a  city  Mock  Thrte 
apartments,  covering  forty-five  per  cent  of  the  lot.  yield  a  larijer  nel  nrtom 
than  apartments  in  the  same  neighborhood  of  the  same  1  ■  ' 
same  amount  per  cubic  foot,  on  land  of  the  ^amc  val- 
same  price  i>er  square  foot,  which  cover  sevrr*-    rr-  ,,. 

smaller  unit>  lhi»  principle  also  holds  tnie  al*  :   Dm 

area  which   cm  he  covered  economically  may    :.    n., 1   u 

due  to  Mr.  Thomas's  plan  which  not  only  yives  hi^  icnanti  rr  jif, 

and  recreation  space,  but  obtains  Uie  same  rentable  area  nn  .ruu 

cuhaije. 

rte  bearing  of  these  facts  upon  the  toning  of  New  York  Otr  ?«  #I*¥J- 
ous      Apparently  it   will  \*c  possible  not  tiv»  far  from  the  > 
city,  in  all  the  buroughs  except  perhaps  Manhattan,  to  con-, 
able   portions   of   many  of   the  seventy   per  cent   7  "■  -r-z 

perhapis  fifty  per  cent  is  the  maximum  pcrcent;»gr  Iir 

covered — possible  Iwciiuw  it  can  be  done  not  only  ......  ^t....  p. .  .  :he 

public  but  without  injustice  li«  the  land  owner 


Tb'.-  r>"^^;^l' 


lent  huu»c  nem 


fTtct  of  Mr.  Thomas's  work  on  land  sub-division  I 
.    York  City  tenenicnt  house  law  made  it  v 
to  build  apartments  on  the  lot  tw«*ntv  five  )f 
■     to  convince  the  builder  that 
■.  should  be  the  block  or  a  C" 
of  it,  and  in  '\U  luiii  ittc  wider  single  lot  unit  in  these  ne]),:riiJor:ii<'»]> 
go  out  of  ure. 

5p^    ..  ;,'.  —lotion  lo  Mr.  Thomas's  w^-^- 
by  J-  Koyd,  Jr..  New  York  t<i 

J. 

^  ,jf, ,    i.rid     - 

.'  /I.  in  the  ' 

^ol.  ^  fj;j    i»jj  217.    All  lht$c  arljdcs  contain  plans  imJ  lUu-at^iUc-Hi 


at* 


-^'•H  Apartm 
J  fr^m  1 
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Original  Features  in  Later  Ordinances. — Not  all  the 
Lfiations  in  later  ordinances  from  the  New  York  model  are 
HTCCtions  of  more  or  less  obvious  shortcomings;   some  of 
icm  are  new  ventures  in  the  field  of  zoning-     In  some  ordi- 
recently  passed  a  new  area  limitalion,  varying  by  dis- 
•icts.  which  restricts  the  number  of   families  that  may  be 
lused  on  an  acre  or  given  fraction  of  it  has  been  adopted.** 
avowed  purpose  of  this  limitation  is  to  decrease  conges- 
>n — an  altogether  worthy  one.     The  same  object  could  be 
ted  by  increasing  the  requirements  with  regard  to  open 
It   cannot    be   regarded    as   settled    which    of    these 
methods  of  reaching  the  same  general  result  will  secure  the  best 
^jcsuhs. 

^H  In  one  or  two  ordinances  residences  are  altogether  excluded 
^Brom  the  heavy  manufacturing  districts,"'^  as  is  sometimes 
^Blone  in  Germany.*'*  If  the  district  is  kept  small,  this  may  be 
^^togcther  advantageous;  although  it  would  seem  to  involve  the 
"     creation  of  a  neighboring  district,  devoted  to  housing,  which 

tDuld  be  made  industrial  later,  if  expansion  of  the  original  in- 
ustrial  district  became  necessary.    If,  however,  the  industrial 
istrict  is  large  enough  to  allow  expansion,  it  would  be  a  hard- 
hip  and  an  economic  waste  to  keep  the  owners  of  land  from 
sing  it  (until  needed  for  manufacturing)   for  the  only  pur- 
Dses  for  \Nhich  it  could  be  utilized. 
On  the  Pacific  Coast  the  tendency  of  zoners  is  to  create  a 
I     greater  number  of  use  districts  than  is  ever  found  in  the  East. 
^Brlosi  interesting  there  are  the  districts  for  public  and  scmi- 
^^ublic  buildings,  often  limited  in  area  to  the  lot  a  particular 
building  occupies.     In  other  systems,  in  so  far  as  such  build- 


See,  for  instance,  sees.  26.63  ^^^  26.64  of  the  Milwaukee  ordinance, 

ivcn  in  full  on  p.  ^^is  uf  ihis  work.    Recent  statutes  in  some  cases  (Laws, 

IQJi,  No.  J07,  sec.  3;  Mo..   IQ2I.  p.  481,  sec,  3,  approved  April   l) 

Idly  aulhorize  locJiIities  to  include  such  a  provision  in  their  zoning 

ice5.     Milwaukiec.  however,  and  other  cities  in  states  in  which  there 

express  authoriration.  have  enacted  such  a  provision  in  their 

tinances,  and  would  seem  to  he  justified  in  doing  so  under  the 

Ich  their  state  laws  do  give  them,  to  pass  area  zoning  regulations. 

for   instance,  the  Alameda   ordinance,  art.    i,   sec.   to,  given   in 

341  of  this  work;  or  sec.  5  of  the  Newark,  New  Jersey  ordi- 


ill  on  p. 
re. 
Sec  p. 


214. 
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ings  are  zoned,  they  are  merely  assigned  to  some  district  with- 
out being  definitely  placed,  or  are  located  by  s{>ccial  license.  I 
A  recent  ordinance  for  a  small  municipality  which  is  prac- 
tically a  residential  suburb  of  a  neighboring  metropolis,** 
excludes  heavy  industry  entirely  from  tlie  municipality.  If 
the  suburb  should  be  zoned  in  this  way  in  a  zone  plan  for  the 
entire  metropolitan  area,  it  is  difficult  to  see  why  it  should  not 
be  so  restricted  in  a  zone  plan  for  the  suburb  alone.  Evi- 
dently in  many  respects  zoning  theory  in  this  country  is  fitiU 
in  process  of  evolution.** 

"  White  Plains,  N.  Y.  Another  method  of  accomplishing  the  sacne 
result  is  to  establish,  as  the  sole  heavy  industry  district,  areas  already 
fully  t>caipied  and  therefore  incapable  of  receiving  other  industrial  c»- 
tabli&hmcnts. 

"In  1916  the  City  Club  of  New  York  advocated  the  creation  of  a 
fourth  or  semi-residential  use  class  in  New  York  City,  to  consist  of  basi- 
ncss  on  the  ground  floor  and  residences  above;  see  Report  of  Commission 
on  Buildintj  Districts  and  Restrictions,  New  York  Gty,  19(6.  pp  93.  2o6,i 
309.  This  tlevclo^ment  is  common  in  big  cities,  the  buildings  somctimo' 
bein^  very  expensive  apartments,  but  more  often  moderate  and  low  priced 
tenements.  In  territory  classified  as  business  districts,  residence  is  af- 
forded liltic  protection,  and  yet  the  great  mass  of  tenement  d  '■  -'  '^lost 
live  in  ihcm.  There  is  no  reason  to  ciucstion  the  Icjfality  of 
horizontal  any  more  than  along  vertical  lines,  if  for  the  pu--..^  ....ire*t,1 
Such  a  ijisjrici  has  been  provided  for  in  the  Elizabeth,  New  Jersey, 
zoning  ordinance,  adopted  in   iq2J. 

Port  Zoning  ^Thc  Port  Committee  of  the  Oty  Club  of  New  YotIlJ 
in  a  report  dated  July  2,  1918,  made  the  following  soggcstion  with  rcgani] 
to  the  zoning  of  the  port  of  New  York: 

THE  CO^SDIVATION   OF   THE   H-AN   or  THE   K>BT  WITH   TirE  GENERAL  Cmf  ¥UM. 
nV   THE    DEVTaX)PMENT  OF   A    SVSTEU    Of  ZOXI?CG. 

The  water's  edge  should  be  zoned   with   the  satne  basic  prino^lics 

governed  the  adoption  of  the  lone  system   for   the  city's  upland*.     It   U 

quite  as  important  that  similar  industries  using  the  same  type  of  factorio, 

irving  a  strnilar  clientele,  and  delivering  goods  to  the  same  war^Kumes 

lid_  fari/»rV'«  He  l^v-atrd  toKciher  as  it  is  that  residences,  industrul  ftod 

'^busint       '     "  '  ified, 

Ti  i>ment  of  the  Port  requires  the  coordination  of 

the  ujpI.hk^-.   vMiu  nil    iicirby  piers.     There  can  be  no  permanency  to  tbCj 
plan  of  the  Port  imiil  a  compleie  !.ys!ciTi  of  zoning  has  been  developed. 

I  of    freight   by    dcrel 

anion  Ir  of  the  Island  oE   Mudsat- 

tan. 

2.    Relate  docks  to  receiving  and  cUsstfrcalion  ^ards  so  that  to  far 
po«»iblc  Ateantert  may  be  loaded  direetty  with  a  nuniiDum  of  litchteria^  o( 

CkTftO. 

^-  ^<pmcnt  of  Wtirrho«iae>  in  oonoedioa 

r  rs  for  the  tetnporary  holding  Md 
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Discretionary  Powers. — ^There  is  a  tendency  at  present 

make  the  location,  extension  and  cliange  of  structures  of 

ly  sorts  and  the  uses  in  them  dependent  upon  the  consent  of 

le  officials  administering  the  ordinance.     It  has  always  been 

rgartled  as  inexpedient  in  this  country  to  give  discretionary 

►wers  to  those  in  authority  when  it  is  possihle  by  statute  or 

'dinance.  or  rules  under  them,  to  lay  down  general  principles 

►veming  the  matter:  and  it  should  not  be  forgotten  that,  un- 

rss  a  structure  or  a  use  is  objectionable  or  may  be  so  if  not 

latcd,  limitations  of  this  sort  with  relation  to  it  may  be 

Establishing  Setbacks  by  Zoning. — In  many  zoning  ordi- 
lancrs  tlicre  are  provisions  for  the  establishment  of  front,  side 
[id  rear  setbacks,  varying  in  the  different  districts.  There 
are  many  decisions  with  regard  to  setbacks,  employed  before 
of  zoning  in  this  country,  holding  that  a  setback  can- 
nposed  under  the  police  power  and  without  conipensa- 
ion,*"  These  setbacks  were,  it  is  submitted,  radically  different 
from  the  setbacks  now  contemplated.  The  pre-zoning  setback 
if  these  decisions  requires  the  land  owner  to  leave  a  given  part 
f  his  land  open;  the  zoning  setback  in  effect  merely  prescribes 
'ion  of  a  part  of  the  space  which  must  be  left  open  irre- 
of  the  setl>ack.  The  pre-zoning  setback,  affecting  as 
docs  a  strip  of  land  of  the  same  width  irrespective  of  the 
iize  and  shape  of  the  lot,  is  a  burden  which  bears  unequally 
[yon  the  owners  of  lots  of  different  sizes  and  shapes;  the  zon- 

4.     Provide  facilities  for  store  door  delivery  wherever  possihle. 
^,    Relate  the  wholesale  (ood  markets  to  transportation  systems  and 
■ith  each  other. 

6.  Develop  types  of  piers  adopted  for  various  classes  of  husiness. 

7.  Develop  grain  and  other  bulk  cargo  terminals  with  modem  ma- 

7  Preserve  parts  of  the  Port  near  dwellings  and  not  needed  for  com- 

*"*  "•-'-   ' '('-'    "tirposes 

'/  Ccrpvratinus,  sec.  7^8,  and  ^ame  section  in  sup- 

leni -  ':c  Mso  Ingham  v.  Brooks  et  al..  95  Conn.  317,  anrt 

'fcrcjice  to  same  in   Windsor  v.  Whitney  el  nl.,  95  Conn.,  J57   (19^0); 

i|lh   V.   Hosford,   lofi   Kans.  36?   (1920);   Village  of   South  Orange  v. 

r,  93  N  J.  Eq.  Rep.  505  ( 192').    Wuh  regard  to  the  tendency,  equally 

ktis.  of  making  the  application  of  zoning  regulations  dependent  alto- 

m  the  consent  oi  property  owners,  see  above,  p.  ^. 

luis  V.  Hill,  116  Mo.  527  (1893)  ;  Frulh  v.  Board  of  Affairs,  75 

^  (I9<S)- 
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ing  setback,  since  it  does  not  increase  the  required  percentage 
of  open  space  on  the  lot,  if  a  burden,  is  equal  for  all:  or  if 
unequal  does  not  require  more  than  the  minimum  open  space 
necessary  for  liealth.  The  pre-zoning  setback  is  an  isolated 
provision;  the  zoning  setback,  especially  if  a  part  of  a  compre- 
hensive scheme,  is  an  element  of  a  plan  for  the  general  advan- 
tage. It  seems  reasonable  to  suppose  that,  if  zoning  is  valid 
at  all,  such  setbacks  imposed  under  the  police  power  as  a  part 
of  a  zoning  system  will  be  upheld  by  the  courts.*'  . 

Zoning  under  Police  Power. — It  is  a  practical  necessity  fl^ 
that  zoning  be  done  under  the  police  power  of  the  state,  without" 
compensation.  In  a  few  cases,  statutes  have  been  passed  au- 
thorizing zoning  hy  eminent  domain,  witli  damages  to  those 
claiming  to  be  injured,  to  be  assessed  upon  those  benefited.** 
Under  these  statutes  little  or  no  zoning  has  been  done;  all 
the  zoning  regulations  having  employed  the  police  power. 
The  reason  for  this  is  apparent.  Zoning  regulations  for  any 
given  community  cover  a  broad  expanse  of  territory  and  affect 
a  vast  number  of  interests.  Under  eminent  domain  proper 
notice  must  be  served  in  due  form  on  each  of  the  parties  in 
interest,  and  each  must  be  given  the  usual  opportunity  of  pre- 
senting his  case  for  damages.  In  spile  of  the  fact  that,  as  a 
rule,  there  are  no  damages,  or  that,  if  there  are,  tli  be 

collected  from  other  property  owners  by  other  prrn  in 

dtie  legal  form,  there  remain  the  delays  always  incident  to  stxh 
proceedings,  which  in  this  case  woultl  l>e  numerous  and  ex- 
pensive; and  the  claims  for  damages,  which,  whether  justifi- 
able or  not,  must  be  disposed  of  at  the  same  cost  of  time  and 
money.  Moreover,  the  same  right  to  clainj  damages  would 
accrue  to  the  landowner  whenever  tliere  was  a  change  in  ihc 
regulations  or  the  districts  created  under  theni.  This  wotild 
renilcT  mcxlificalions  in  the  system,  needed  to  ada(>t  i  "     fj- 

opmcnl  and  growth  in  the  community,  practically  i    ^         jIc, 


"  To, 


ti  in  full  ciw 

intcrr^ting  t>ccau*c  of   the  proviaioas  lor  a  boaxd  oi  jippe«U  to  vacy  H» 
terms. 

*See  Tables  of  St^ttutes. 


iONING  I.N  CANADA  AND  THE  UNITEXJ  STATES      -  281 

1(1  thu5  stercoUpe  any  zoning  that  the  community  succeeded 
obtaining,  making  it  a  very  douhtfnl  blessing.     Practically, 
therefore,  zoning  must  be  done  by  the  simpler  methods  possible 
idcr  the  police  power,  in  which  every  owner  can  and  should 
given  an  opportunity  to  be  heard,   without  the  expenses, 
irmalities  or  delays  of  legal  proceedings." 

Power  of  Local  Governments  to  Zone. — A  local  govern- 
rnt,  in  order  to  pass  valid  zoning  ordinances,  must  possess 
the  police  power  of  the  state  in  sufficient  measure  for  the  pur- 
pose. Local  governments  in  this  country  have  only  such 
wers  as  the  state  has  given  them.  In  some  states  the  con- 
itution  or  statutes  grant  more  or  less  generously  to  local  com- 
iiuiilies  the  p<jwer  to  enact  ordinances  for  their  general  wel- 
ire,  ihus  endowing  them  with  the  police  i>ower  for  local  uses, 
[is  general  grant  may  be  sufficient  to  permit  the  locality  in 
lestion  to  zone;  and  certainly  is  so  if  the  community  has  the 
ill  police  power  in  local  matters.  It  is,  however,  becoming 
more  and  more  the  custom  to  pass  laws  explicitly  conferring 
le  power  to  zone;  and  it  should  not  be  forgotten  that  this  fact 
rapidly  raising  a  strong  presumption  in  law  that  a  commu- 
ity  cannot  zone  without  such  express  statutory  authority. 

Constitutionality  of  Zoning. — Building  regulations  under 
le  police  power  of  necessity  limit  the  land  owner  more  or  less 
the  use  of  his  land :  and  for  these  limitations  no  compensa- 
in  is  provided.  The  validity  of  such  regulations,  whether 
ley  are  the  same  for  the  entire  city  or  vary  by  districts,  is 
'pendent  upon  the  question  whether  they  are  constitutional. 

The  police  power  may  be  used  for  the  promotion  of  the 
iiblic  health,  safety,  morals  and  order,  and  for  the  general 
re) fare.  Health,  safely,  morals,  and  order  are  words  of 
rfinite  meaning  and  comparatively  limited  content,  and  their 

The  first  Illinois  Eoning  law   (approved  June  28,  1919)   unlike  any 

r   ni.iUlTig  ii5e  of  tlic  poMcc  powcF,  tTiadc  elaborate  provision  for  per- 

•  c  to  each   property   owner  affected,   much  as,  of   necessity,   is 

1   emineni  domain.     For  this  reason  the  statute  was  reijardcd  as 

uible  by  many,  and  u  new  statute  (1921,  p.  180;  approved  June  jR) 

l»cen  passed.    No  zoning  was  ever  done  under  the  statute  of  1919. 

W  York  has  jusi  passed  a  statute  containing  a  similar  requirement 

[qlU,  ch.  Ji22)   for  the  establishment  of  building  lines  and  the  zoning  of 

t05e  xratts  of  towns  in  Westchester  County,  outside  incorporated  villages. 
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promotion  is  vital  to  the  state.  General  welfare  is  a  looser 
expression  and  measures  to  preserve  or  increase  it  arc  morej 
carefully  scrutinized  by  the  courts. 

For  many  years  cities  have  passed  regulations  of  the  height 
area  and  use  of  buildings  which  are  the  same  throughout  the 
city;  and  the  courts  have  accepted  proper  regulations  of 
sort  as  valid.    It  is  only  when  these  regulations  vary  in  differ 
cnt  parts  of  the  city  that  their  legality  is  still  in  any  doubt. 

Reasonableness. — Evidently  a  zoning  regulation,  to 
authorized  under  the  police  power,  like  any  measure  claimed  to 
be  an  exercise  of  any  power,  must  first  tend  in  a  sufficient  de- 
gree to  accomplish  a  purpose  justifiable  under  that  power,  and 
secondly  be  free  from  excess,  unreasonableness  or  similar  el 
ment.    Thus  a  given  height  regulation,  to  be  upheld  as  a 
regulation  by  the  courts,  must  materially  promote  the  publ 
health,  safety,  order  or  general  welfare  by  conserving  liglit 
air,  or  preventing  congestion,  etc..  and  must  not  be  so  d 
as  to  lower  land  values  unduly  or  be  otherwise  unreasooabJ 
Zoning  regulations,  however,  are  challenged  for  the  additiofi 
reason,  not  ap]>licable  to  the  others,  that  they  do  not  aflPord  t 
all  tlie  e(|ital  protection  of  the  laws  guaranteed  by  our  con^ti 
tutions. 

Classification, — It  is  well  settled  in  our  law  that  the 
vision  for  equal  protection  of  the  laws  docs  not  prevent  re 
able  classification.     If  all  persons  and  things  were,  in  natu 

id  situation,  absolutely  alike,  equality  of  ireatmcnt  would  be 
'secured  only  by  identical  laws  for  all.     Evidently,  how«.*\'er,  the 
differences  in  nature  and  situation,  which  arc  so  general,  pcrmi 
and   even   re(|inrc   differejiccs   in    the   law    in     -      :  * 

equality.    Uniformity  of  law  imdcr  such  circi.- 
t>e  like  furnishing  all  men,  fat  and  thin,  tall  and  short, 
lolhing  of  the  same  size,  when  equal  (  '  ■    ' 

ich  variations  as  would  give  each  a  si. 
like  offering  rich  and  poor  clothing  of  the  same  material 
]  ires  such  differences  as  will  give  eadt 


In  accordance  with  this  principle,  the  conrts  have 
tuned  taws  far  tenement  houses  subjecting  thc»c  stmcturt^i 
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^  ;  contra,  State  ex  rel.  Roerig  v.  City  of  Minneapolis   C'9*7).  '3^ 
479.  i6i  N.  W.  477. 
^fbrojtba, — See.    State    rx    rel.    Westminster    Presbyterian    Oiurch    of 
V.  Eilfiiccomb.  Chief  Eng.  BIdg.  Dcp..  City  of  Omaha,  pending  in 
Court. 

—See  Blakeslee  v.  Jersey  City  (1921),  95  N.  J.  Law  Rep. 
..-.,   «    \'illage  of  South  Orange  (Feb.  21.  1922).  —  At).  — . 
Nrtv  Kor^— See  Reformed  P.  D.  Church  v.  M.  A.  Bldg.  Co.  (iQIS). 
14  N.  V-  26S. 
OAio— State  ex  ret  Morris  v.  Osboni  (1920).  23  Ohio  N.  P.  (N.  S.) 
5401 

Oregon, — See  Sute  v.  Plummer  (19^),  97  Ore.  518,  i8g  Pac  405,  191 
P»c88j. 

GENERAL   S£SI[>E.NCE   PISTIUCT.    BUSINESS    EXCLUDED 

Colorado. — Contra,  Willison  v.  Cooke  ( I9I3).  54  Col.  ^Jo.  130  Pac  828. 
lUmots.^ Contra,  •  People  ex  rel.  Friend  v.  City  of  Chicago  (1913).  -S^I 
,  16.  103  N,  E.  609. 

LouisianA.^Contra,  Calvo  v.  City  of  New  Orleans  (1915).  136  La.  480, 
So.  33S;  State  ex  rel.  Blaise  v.  New  Orleans  (i9'7>.  14^  La.  73,  76  So. 
t 

>ui.~Contra.  Stubbs  v.  Scotl   (1915).  t^T  Md.  86,  95  Atl.   1060 
lie  salesroom). 
MiHMiOta. — Contra.  State  ex   rel  Lachlman  v.  HouRhlon   (1916'!,  but 
State   ex.   net   Twin   City    Bldg.   and    Investment   Co.   v.    Houghton 
Lt0l9)r  144  MiniL  I.  174  N.  W.  885,  176  N.  W.  159:  (eminent  domain)  see 
»er%  V.  Hougthton  {1919)-  i44  Minn.  231.  ^7S  N.  W.  542. 
Musouri.— Contra.  St.   I-ouis  v.   Dorr   (.i8y8),   145   Mo.  466. 
Nrw  york.—See  Whitridge  v.  Calestock  (1917),  too  Misc.  367,  l6s  N. 
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loxi-a. — Shiras  v.  Olmgrr  (1879)  50  Iowa  571  (stable) ;  N.  \V.  Lsundry 
Co.  V.  Des  Moines  (1916).  239  U.  S.  486  (dense  smoke)  ;  •!  Ctty  of  Uu 
Moines  v.  Manhailan  Oil  Co.  (192O,  184  N.  \V.  8i,v 

Minnesota. — Meyers  v.  Houghton  (1Q17)  137  Minn,  481,  163  N,  W. 
754;  Meagher  v.  Kesster  (19-20),  147  Minn.  182  (undertaker);  State  ct] 
rcl.  Banner  v.  Houghton  (lytq).  142  Minn.  28L  17a  N.  W.  ^^3:  Oty  of  SL| 
Paul  V.  Kcsslcr  (1920)   146  Minn.  124,  178  N    W.  171   (       " 

ASfissouri. — •  Gty  of  St.  Louis  v.  Russell   (189.^)   it'  It)- 

l^ew  Jersfy. — t  Village   of   Soiuh   Orange   v.    Haller    1  ly-i  f--.>,   J. 
113  All.  697;  see  X  Blakc5lcc  v.  Mayor  and  AWermcn  of  Jersey  City  (I9ttt> 
95  N.  J    Law  284,  t[>  Atl.  593. 

Nftt'  Korfr.— Matter  of  Russell  (ior6)  158  N.  Y.  Supp.  i6j. 

Washington. — City  of  Spokane  \\  Camp  (1908)  50  Wash,  S54.  97 
770  (stable). 

BUSTKESS    DISTKICT 

ArkoHMS. — tReinman  v.  Little  Rock  (1913-iS)  107  Ark.  174.237  U. 
171  (stable). 

California — Barbier  v.  Connolly  (1884)   113  U.  S.  27  (lauDftry). 

lUinois. — Contra.  People  ex  rcl.  Cioldbcrg  v.  Busse  (1909)  24O  lit  J^ 
88  N    E.  831   (junk  shop). 

Missouri — St.  Louis  v.  Russell  (1893)  116  Mo.  248,  22  S*  W  4R 
(sUbl«). 

Set  also  Toirn  of  Cuba  v.  Mississippi  Oil  Co^  150  Ala.  250.  43  ^  71 
(1907) ;  Coon  V-  Board  of  Public  Works.  7  Cal.  .App.  760  (^ 
&  Green  v.  Williams  155  Cal.  v^  f  1909)  .  NaJiscr  v.  Ciiv  u: 
in.  28S  (f9i6)  :  City  of   I'  '  v    Calumet  C  &  S    '^        - 

(ig,iO;  Ird);  Shiras  v.  «  ■  Iowa  571   (1879);   V,  n  1., 

gang.  151  Iowa  548  (1911,.  -  .....iae  v.  Graucl,  (i-^    ^''' 
V.  City  of   Poplar   Bluff,  263  Mo    516   (I9r4);  V. 
Mass.  315   (1872);  Quintini  v.  Board  of  Aldcrmn 
People  ex  rel.  Com  Hill  Realty  Co.,  209  N.  V.  434 
Hall  V.  House  of  St.  Giles  the  Cripple.  154  N.  ^ 
of  Rochester  v.  West,  164  N,  Y.  510  (1900);  Wr' 
174  N.  Y.  Supp.  451    (I9'0>.   W'ulclicr  v.   FirM    I 
Okla.  9.  1^  Pac.  106  (iQ09>  ;  State  ex  rel.  O-: 
Neb.  ^^  (1907"!;  Slate  ex  rcl.  Kriitent»unk  v 
N.   W.  376  <i<)i2);  State  v,  Whirl     '      '  ;' 
Prichard   (Pcnn.)   no  All.  315   (  i« 

Tfftn      Civ      -Sufx     1.^     (  \,,\   ?\   -    i^:tv    •■• 

Vf    .:■  ■  ..  '■    .    '■ 


Cases  with  rfiation  in  ptocfiiurt: 
District    of    Columbia— %  Weeks 


V.    Hcurich    (1Q13),   40 


Stvr  /rr/rf-y.— Cliffstdc  Park  Realty  Co.  v.  Borough  of  Cliffsidc  P»i 


.(1021).  ir 


«».  R^ 


idge  V    Park  (ioi7>   165  N.  Y.  Supv   640:  179  Ap^^ 


lUalty  0 
SfrfTi.  V 


ZONING  IN  CANADA  AND  THE  UNITED  STATES        aS? 

triing  provisions  and  not  on  zoning  as  a  whole.  Thus  the 
lassaciiusetts  courts,  sustained  by  the  Supreme  Court  of  the 
United  States,'^  have  upheld  a  height  zoning  provision.    There 

IS  to  be  no  difference  in  principle  between  zoning  by  height 
id  zoning  by  area.  It  has  for  some  lime  therefore  been  re- 
irded  as  rcaso!)ably  certain  that  proper  bulk  zoning  is  con- 
:itutional.     State  courts,  sustained  by  the  Supreme  Court  of 

United  Stales,  have  also  held  that  manufacturing  '**  or  other 
iierprises  which  on  any  reasonable  ground  may  be  deemed 


«xii).   Ptjuple  ex  rcL  Kcincrt  v.  Miller  (iqiq),  lOO  Misc.  ^lS,  r88  App.  Div. 

'v,  Y.  Supp.  b02;  People  ex  rel.  Sondcm  v.  Walsh   (1919).   108 

V.)  193.  196;  People  ex  rcl.  VVohl  v.  Leo  (1919).  I09  Misc.  448* 

►upp.  85;  t  People  ex  rel.  Small  v.  Leo  (1919),  178  N.  Y.  Supp. 

\t  ex  rcl.  McAvoy  v   Leo  (1919),  109  Misc.  255;  ^"8  N.  Y.  Supp. 

Vsi   Side    Mortgage   Co.    v.   l^o    (1919).    174    N.   Y.   Supp.   451; 

lie  ex  rel.  I'acey  v.  Leo  (19JI),  no  Misc.  51O;  193  ApD.  Piv.  gio;  180 

^     1.  553.  ^30  N'.  V.  602;  t  People  ex  rel.  Healy  v.  Leo  (1920),  185 

948:  i  People  ex  rel.  CoUim  v.  Leo  (1920),  no  Misc.  jrg,  180 

5S4-    People  ex  rel,  Helvetia  Realty  Co.  v.  Leo  (1921 ),  183  N.  Y. 

[185  N.  Y.  Supp.  949.  People  ex  rel.  Ruth  v.  Leo  (i92»>.  -V.  K. 

flmK  March  29.  1921.  p.  2195;  j88  N.  Y-  Supp.  945;  Guinness  v. 

flmer.  N.   W  Lato  Jounxai.  May  21.   1931.  190  N-  Y.  Supp.  9^; 

ex  rcl.  Sheldon  v.  Board  of  Appeals   O92O,   US   Misc.  449;   >fi9 

Supp.  77?- 

[iMtin^fS  Must  Be  KeasoiiabU.^S&n  Diego  Tuberculosis  Hospital  v. 

iSl  San  DieBO.  200  Pac.  393   Ci*>2i)  ;  State  ex  rcl.  Westminister 

Church   of   Omaha   v.   Edgtcomb,   Chief    E)ig    BMg.    Dept. 

laha.  |>cnding  in   State  Supreme  Court:   Handy  v.  Village  of 

Orange  f  Feb.  21,  1922)— Atl. — ;  People  ex  rel.  Wincburgh  Adt.  Co. 

irphy.    195    N.   Y.    126    (1909);    Bonnctt    v.    Vallier,    136   Wis.    193 

Piecemeal  Zoning. — See  Brown  v   City  of  Los  .^ngeles,  192  Pac. 

[Yoao).     Definition  of  C^jr— People  ex  rel.  Wohl  v.  Leo.  109  Misc. 

(78  N.  Y.  Supp.  851    ((9T9).     With  regard  to  revocation  of  permit 

before   passage  of  ordinance,  see  City  of   Des   Moines  v.   Man- 

11   '•       -:   N.   W.  ^j^   fi920. 

'  !«  on  ground  thai  building  doc*  not  conform  to  char- 

n  neighborhood,  and  docs  tend  to  depreciate  the  value 

crty.     Bostock  v.  Sams.  95  Md.  400  {\f]02). 

.'\  he  used  to  promote  pcncra!  comfort,  convenience  and 

_...„     Laicc  Shore,   M.   S.  and   S,   Rv.   Co.   v.  Ohio.   173  U.   S.  285 

I);  C.  B.  &  Q.  Ry.  Co.  v.  Drainage  Com'rs  (III.).  200  U.  S.  561  at 

[1936) 

by  T»ce  or  color  is  invalid,  under  the  United  States  Constitution: 

V   Warlev.  1^5  Ky.  550:  Reversed  345  V.  S.  60  ^917)  .  see  also 

■ttiy  of  Ai'lanu.  143  Ga.  192  ( I9»5) ;  State  v.  durry,  121  Md.  S^ 

^taic  V.   Darnell.  i(«6  N.  Car,  300  (19M):  Hopkins  v.  City  of 

lond.  117  Va.  692  f  i9»55- 

Xr\ch  V.  Swasey.  193  Mass.  364.  affirmc<l,  214  U.  S.  91  (1009I 
V.x  parte  Hadacheck.    165  Cal  416   ('1913).  Hadacheck  v.   Sebastian, 
U,  S-  394  (J915);  Reinman  v.  Little  Rock.  107  Ark.  174  (i9»3).  337 


a88  THE  LAW  OF  CITY  PLANNING  AND  ZONING 

objectionable  in  a  residential  or  business  neighborhood,  even 
if  not  an  actual  nuisance,  may  be  excluded.  The  legality  of 
reasonable  use  zoning  as  a  protection  against  manufacturing 
may  therefore  be  regarded  as  established.  Until  recently  the 
decisions  in  state  courts  with  regard  to  regulations  excluding 
business  from  residential  neighborhoods  (the  Supreme  Court 
of  the  United  States  has  not  as  yet  had  occasion  to  consider  the 
question)  had  been  almost  uniformly  against  their  validity. 
The  reason  given  was  that  these  regulations  were  based  upon 
aesthetic  considerations.  Certainly,  as  a  general  statement  of 
the  case  for  such  zoning,  this  is  most  inadequate  and  therefore 
unfair.  The  intrusion  of  business  into  residential  districts 
often  interferes  with  comfort  and  convenience  in  these  districts, 
and  with  health  and  safety,  especially  of  children ;  as  is  shown 
by  a  drop  in  land  values.  As  an  isolated  provision,  a  measure 
barring  business  from  such  districts  might  well  be  considered 
as  a  taking  of  property  rights  from  one  land  owner  for  the 
advantage  of  others.  If,  however,  business  is  excluded  as  a 
part  of  a  complete  and  well-considered  plan,  which  includes 
all  the  land  in  the  city  in  its  various  provisions,  and  assigns  to 
business  its  proper  place,  for  its  own  good  as  well  as  the  ad- 
vantage of  others,  residential  land  is  benefited  certainly  with- 
out loss  to  business  property,  and,  as  a  rule,  to  its  gain.  None 
of  these  cases  were  with  regard  to  such  a  comprehensive  plan. 

Recent  Decisions  on  Zoning. — Late  judicial  opini<ms 
have  done  much  to  clarify  the  law  on  the  subject  of  zoning. 
They  consist  of  a  case  in  an  inferior  court  in  Ohio,  an  opinion 
of  the  Justices  of  the  Supreme  Court  of  Massachusetts,  and  a 
case  in  the  Court  of  Appeals  in  New  York.*^ 

The  East  Cleveland  Case. — In  July,  1919,  the  City  of 
East  Cleveland,  Ohio,  passed  a  zoning  ordinance  establishing 
a  one  and  two-family  residence  district  restricted  against  indus- 
try, business  and  tenements,  a  general  residence  district  re- 

"  State  of  Ohio  ex  rel.  Morris  v.  Osborn,  City  Manager  of  East  Geve- 
land,  et  al..  Common  Pleas  Court,  Cuyahoga  County,  decided  April  3a 
1920,  reported  in  22  Ohio  Nisi  Prius  Reports  (New  Series),  page  549; 
Opinion  of  Justices,  234  Mass.  597,  and  also  House  Documents  (igx) 
No.  1774;  Lincoln  Trust  Co.  v.  Williams  Building  Corp.,  229  N.  Y.  313 
(1920). 
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stricted  against  business  and  industry,  a  business  district  and 
an  unrestricted  or  industrial  district.  An  owner  of  real  estate 
in  the  one  and  two-family  district  applied  for  a  permit  to  erect 
tenement  houses  upon  it;  and,  when  the  permit  was  refused, 
appealed  to  the  courts.  For  the  first  time,  judging  by  the 
opinions,  the  couii  considered  the  propriety  of  the  exercise  of 
the  police  power  ^'*  for  the  establishment  of  a  private  residence 
district  as  a  part  of  systematic  and  complete  zone  plan;  and  in 
so  considering  it  held  that  the  police  power  could  be  employed 
for  the  purpose.  If  tenements  can  legally  be  kept  out  of  any 
given  district,  so  can  business,  as  well  as  industn*;  and  it  fol- 
lows that  our  present  zoning  plans,  if  in  detail  carefully  and 
reasonably  conceived  and  executed,  will  be  sustained  by  the 
courts. 

The  Opinion  of  the  Massachusetts  Justices. — Alone 
among  the  states,  Massachusetts  has  authorized  the  passage  of 
zoning  laws  by  constitutional  amendment.'*'  Under  this 
endment  a  statute  has  just  been  passed  *^  which  permits  the 
establishment,  as  a  part  of  a  complete  zoning  regulation,  of 
districts  from  which  business  and  tenements  are  excluded.  It 
as  with  regard  to  the  validity  of  that  law  that  the  opinion  of 

he  judges  of  the  supreme  court  of  Massachusetts  already  men- 
tioned was  obtained.  It  seemed  reasonably  clear  after  reading 
the  Massachusetts  statute  that  it  was  in  accordance  with  the 
provisions  of  the  Massachusetts  constitutional  amendment.  In 
any  event  the  opinion  of  the  Massachusetts  Justices  that  it  was 
would  not  much  affect  the  fate  of  districts  from  which  the 

enement  was  excluded,  and  systematic  zoning,  outside  of 
Massachusetts.  But  the  Massachusetts  Justices  decided  also 
that  tlie  statute  was  in  conformity  with  the  Constitution  of  the 
United  States,  in  force  in  every  state  in  our  Union.  This,  and 
the  added  fact  that  the  provisions  with  regard  to  the  taking  of 


The  exclusion  of  tenements  from  given  districts  under  the  power 
of  eminent  domain  has  been  sustained  by  the  courts ;  State  ex  rel.  Twin 

Bidg.  and  Investment  Co.  v.  Houghton,  144  Minn.   i. 

Constitution,   Amendments,  art.  60. 

Now  General  Laws.  1920,  di.  40,  sees.  25-30.  The  existence  of  an 
earlier  statute  (now  1020  ch.  143,  sec.  3)  should  not  be  forgotten.  It  is 
|n  some  ways  more  comprehensive  than  the  later  law. 
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property  rights  in  the  United  States  Constitution  are  similar  to 
those  in  the  unamended  constitutions  of  the  other  states,  makes 
the  Massachusetts  opinion  a  weighty  authority  for  the  district 
from  which  the  tenement  is  excluded,  and  systematic  zoning, 
everywhere  in  this  country;  and  it  is  already  being  so  cited." 
The  New  York  Decision. — In  New  York,  where  sys- 
tematic zoning  regulations  were  first  passed  in  this  country, 
there  has  been  litigation  with  regard  to  many  phases  of  such 
zoning,  but  until  lately  none  involving  its  constitutionality. 
Last  July,  however,  such  a  case  was  decided  by  New  York's 
highest  court.    In  that  case  *^  the  Court  says : 

"The  [New  York  City  Zoning]  resolution  divided  the  real  estate 
[of  the  city]  into  three  districts,  'residence  district/  'business  dis- 
trict/ and  'unrestricted  district/  The  land  which  the  defendant  con- 
tracted to  purchase  was  in  the  residence  district.  The  question  pre- 
itentcd  is  whether  the  resolution  constituted  an  incumbrance  whidi 
would  relieve  the  purchaser  from  its  obligation  to  complete  the  pur- 
chase as  provided  in  the  contract. 

"In  a  great  metropolis  like  New  York,  in  which  the  public  health, 
welfare,  convenience  and  common  good  are  to  be  considered,  I  am  of 
the  opinion  that  the  resolution  was  not  an  incumbrance,  since  it  was 
a  proper  exercise  of  the  police  power.  The  exercise  of  such  power, 
within  constitutional  limitations,  depends  largely  upon  the  discretion 
and  good  judgment  of  the  municipal  authorities  with  which  the  courts 
arc  reluctant  to  interfere.  .  .  ." 

"Since  this  opinion  was  written  an  opinion  of  the  justices  of  the 
Supreme  Judicial  Court  of  Massachusetts  .  .  .  has  been  published, 
which  sustains  the  conclusion  above  expressed." 

In  the  light  of  these  opinions,  proper  zoning  in  this  country 
would  now  seem  to  be  reasonably  secure  against  judicial  attack. 
It  must  not  he  forgotten,  however,  that  the  police  power  varies 
with  hxal  conditions  in  different  parts  of  this  country;**  and 
that  it  is  not  impossible  that  there  are  details  or  phases  of 
zoning  which  will  be  held  valid  by  the  courts  in  some  states  bat 
will  not  be  so  sustained  in  others. 


**  In  Lincoln  Trust  Co.  v.  Williams   Building  Corp.,  229  N,  Y,  313 

"  Lincoln  Trust  Co.  v.  Williams  Building  Corp.,  229  K.  Y.  313^  }wl 
cite*l. 

-See  p.  20. 
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Pacific  Coast  Zoning. — Even  the  most  hopeful  advocate 
will  admit  that  there  are  many  questions  with  regard  to  zoning 
which  remain  unanswered.  For  this  reason,  until  the  law  has 
become  better  settled,  it  especially  behooves  zoners  and  city  offi- 
cials to  proceed  with  care.  On  the  Pacific  Coast,  zoning  ordi- 
nances create  from  eight  to  twelve  classes  of  tlistrict,  instead 
of  the  four  or  five  usually  to  be  found  in  other  parts  of  the 
country.**  There  is  no  reason  to  suppose,  and  certainly  none 
to  hoi>e,  that  zoning  has  become  stereot\*ped  in  this  country; 
but  on  the  contrar>'  changes  are  to  be  expected  and  desired. 
The  Pacific  Coast  districts,  however,  seem  to  lack  those  broad 
lines  of  demarcation,  those  solid  reasons  for  existence  which 
alone  will  justify  them  before  our  courts  and.  in  the  long  run, 
with  the  community  as  a  whole.  Certainly  the  prudent  zoner 
in  the  East  and  Middle  West,  for  the  immediate  future  at  least, 
will  avoid  such  elaborate  classification.  Even  the  law  and  prac- 
tice with  regard  to  the  comparatively  conservative  one-family 
detached  house  district  is  still  in  a  most  unsettled  condition. 

Unsettled  Legal  Questions  in  Zoning. — The  courts  have 
given  some  support  to  the  hope  that  private  residence  districts 
may  legally  be  established.  Where  shall  the  line  be  drawn 
between  them  and  the  less  private  district  ?  The  cases  are  too 
ifew  for  us  to  obtain  from  them  definite  information -on  the 
subject.  Certainly  the  line  must  be  based  upon  some  distinc- 
tion of  importance.  Under  some  zoning  ordinances  two  fam- 
ily districts  have  been  created ;  and  the  tenement,  and  in  some 

**The  zoning  statutes  of  California  (1917.  ch.  734,  p.  1419)  expressly 
provide  that : 

"Sec.  2.  The  council  may  by  ordinance  regulate,  reMrict  and  segre- 
gate the  location  of  industries,  the  several  classes  of  business,  trades  or 
callings,  tlie  location  of  apartment  or  tenement  houses,  club  houses,  group 
residences,  two-family  dwellings,  single  family  dwellings  and  the  several 
classes  of  public  and  semi-public  buildings,  and  the  location  of  buildings 
or  property  designed  for  specified  uses,  and  may  divide,"  etc. 

The  Oregon  Zoning  Statute  (Revised  Laws  1920,  sec.  3874,  passed  in 
1919)  practically  identical  with  that  of  California  throughout,  is  the  same 
in  this  respect.  As  yet  there  arc  no  decisions  with  regard  to  the  con- 
stitutionality of  either  of  these  laws.  With  regard  to  such  zoning,  see 
also  pp.  267,  272,  275,  277,  292. 

For  a  statement   of  the   Pacific  Coast   point  of   view  in  zoning  from 
the  pen  of  the  man  who  perhaps  has  done  more  of  it  than  anyone  else,  St 
"Zoning  in   Practice"  by  Charles  H.  Cheney,  in  the  Natianat  Afumt 
Reiiiw  for  January,  1920. 
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cases  the  three  decker,  barred.  If  this  line  is  drawn  on  the 
basis  of  congestion,  either  expressly,  or  indirectly  by  resort  lo  j 
height  and  area  restriction,  it  is  easy  to  see  how  it  may  witlitH 
some  confidence  be  regarded  as  legal.  As  a  pure  use  distinction," 
by  which  all  but  one  and  two-family  houses  are  barred  ex- 
pressly and  by  name,  it  is  harder  to  support.  Wliy  may  nol 
three  families  living  independently,  without  common  halls, 
better  housed,  in  some  cases,  than  two  with  common  halls? 
two-family  districts  can  be  created,  why  not  districts  for  three, 
and  four,  and  five  family  houses?  If  not,  just  where  shouN 
the  distinction  l>c  ma<le?  The  only  differentiation,  it  is  sul 
mitted,  which  is  clearly  based  upon  grave  considerations  of 
public  welfare  is  that  between  the  house  that  a  man  shares  with 
others  and  the  house  that  he.  with  liis  wife  and  children,  occa^^ 
pies  alone  and  can  make  a  real  home;  and  it  is  the  validity  olH 
the  one- family  house  district  most  essential  to  the  public  w'd- 
fare.  which  the  courts  are  most  likely  to  sustain.*** 


I 


***  Since  the  writing  of  this  chapter,  a  numl>er  of  decisions,  mentioDed| 
in  nolc  34  on  paKe  2i^\  oi  this  work,  have  been  rendere<i  in  New  Jerjcy  kvtC 
one  in  .Missouri,  holding  certain  zoning  ordinances  invalid;  and  a  simiUi 
decisicin  is  said  to  have  been  ytvcn  in  Texas.     In  ihi^  *•■•■■'   * 
not  space  to  discuss  these  decisions  adequately.     In  N' 
statutes   anthori?inK    miinicip.ilitics    to    pass    Jtonin^    r:  t 

cases  in  thai   state  decided  that  the  ordinances  in  m 
sections  of    them,   were   not    so  drawri   as   to    fulfil    ilr  n 

these  statutes.     As  a  rule  the   faults  in   these  ordinances   wire    more 
less  obvious,  and  do  not  need   to  be  pointed   out   here.     In   r»n   tn^tat 
iltd    the    court    intimate    that    zoning    was   contrary    to    iht 
Cf^nstitution:  indeed,  the  opinions  indicate  there  that  the  jii  ' 
Con.stitutiunal.     One  of  these  cases  (Handy  v.  Village  of  S' 
Atl. —  Keb.  21,   iy-2J>  held  that  ihe  statute  on  which  the  or 
review  was  b.ued   (i<>2o  ch.  ^40)   did  not  authorize  M"-   •  ■ 
that    ordinance    contained    crc.iting    onc-tamily    house 
not    follow,   of   course,   that   under  a   proper   statute    a    . 
creating  »uch  a  district  would  not  be  vahd :  but  in   futur«- 
of  suth  districts  will  have  this  decision  to  reckon  ^rith.     '1   - 
now  been  amended   (1922.  ch.  162)   to  disirids. 

In    Mi»souri    there   is   no   ctatiite   ;t  ni?.     The    Vt 

.caw   (City  of  SL  I-oui*  v.   T        " 
:i)ct  Term.  Ujai).  therefore, 


It   di 


adverse   decisions   iftid   lo   hare    been    rei»derril 

iliuiuta  «t(d  Ixiutstana. 
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No,  T. 


Note  E 

The  Massachusetts  Zoning  Constitutional 
Amendment,*"  Art.  LX 


The  General  Court  *■  shall  have  power  to  limit  buildings  according 
ihcir  use  or  construction  to  specified  districts  of  cities  and  towns. 


JV<7.  J.    The  New  York  Zoning  Law  for  New  York  City" 

New  York  City  Charter,  Sec.  242-a.     Board  of  esiimaie:  power 
rtgulate  height  of  buildings,  and  to  amettd,  supplement,  change  and 
'orcr  regulations.    The  board  of  estimate  and  apportionment  shall 
ivc  power  to  regulate  and  limit  the  height  and  bulk  of  buildings 
trcafter  ercKricd  and  to  regulate  and  determine  the  area  of  yards, 
trts  and  other  open  spaces.    The  board  shall  divide  the  city  into 
Ticts  of  such  number,  shape  and  area  as  it  may  deem  best  suited 
carry  out  the  purposes  of  this  section.     The  regulations  as  to  the 
f  bulk  of  buildings  and  the  area  of  yards,  courts  and  other 
■  s  shall  be  uniform  for  each  class  of  buildings  throughout 
:h   district.     The  reg\ilations  in  one  or  more  districts  may  differ 
im  those  in  other  districts.     Such  regulations  shall  be  designed  to 
ire  safety  from  fire  and  other  dangers  and  to  promote  the  public 
Kiltfa  and  welfare,  including,  so  far  as  conditions  may  permit,  pro- 
iions  for  adequate  light,  air,  and  convenience  of  access.    The  board 
ipay  reasonable  rc^'ard  to  the  character  of  buildings  erected  in 
istrict,  the  value  of  the  land  and  the  use  to  which  it  may  be  put 
he  end  that  such   regulations  may  promote  public  health,  safety 
»d  welfare  and  the  most  desirable  use  for  which  the  land  of  each 
ifict  may  be  adapted  and  may  tend  to  conserx-e  the  value  of  build- 
tgs  ami  enhance  tlie  value  of  land  throughout  the  city.     The  board 
lall  appoint  a  commission  to  recommend  the  boundaries  of  districts 
id  appropriate  regulations  to  be  enforced  therein.     Such  commis- 
m  shall  make  a  tentative  report  and  hold  public  hearings  thereon 
such  times  and  places  as  said  board  shall  require  before  submitting 
final  report.     Said  board  shall  not  determine  the  boundaries  of 
trict  nor  impose  any  regulation  until  after  the  final  report  of 
tission  so  appointed.     After  such  final  report  said  board  shall 
afford  persons  interested  an  opportunity  to  be  heard  at  a  time  and 
:e  to  be  .specified  in  a  notice  of  hearing  to  l>c  pubHshed  for  ten 
msccwtive  days  in  the  Cil>'  Record.    The  board  may  from  time  to 
after  public  notice  and  hearing  amend,  supplement  or  change 


'V'-t 


U^      .ill  It!, 


jre  cif  the  stale. 

ndcd  by  1916,  rh.  497,  50J  and  tQi?,  ch.  601. 
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said  regulations  or  districts  but  in  case  a  protest  against  a  propose^ 
ajnendment,   supplement   or  change   be   presented,   duly   signed   anu 
acknowledged  by  the  owners  of  twenty  per  centum  or  more  of  ih.' 
frontage  proposed  to  be  altered,  or  by  the  owners  of  twenty  per 
turn  of  the  frontage  immediately  in  the  rear  thereof,  or  by  the 
of  twenty  per  centum  of  the  frontage  directly  opposite  the  frooUigi 
proposed  to  l>e  altered,  such  amendment  shall  not  be  passed  except 
a  unanimous  vote  of  the  board.     Said  regulations  shall  he  enfor* 

by  the  superintendent  of  buildings  of  each  borough  and  the  Icni         

house  commissioner,  under  the  rules  and  regulations  of  the  board  o^B8 
standards  and  appeals.    Said  regulations  of  the  board  of  estimate  ao^^H 
apportionment  may  provide  that  the  board  of  appeals  may  dctermint 
and  var>''  their  application  in  harmony  with  their  general  purpo^  and^Hi 
intent  and  in  accordance  with  general  or  specific  rules  therein  ooo — -^M 
tained.  Vl 

Sec.  242-b.  Board  of  estimate;  powers  as  to  location  of  imdus* — ■^^''' 
tries  and  buildings  and  enforcement  of  regulations.  The  board  oi 
estimate  and  apportionment  may  regufate  and  restrict  the  location  oi 
trades  and  industries  and  the  location  of  buildings  designed  for 
specified  uses,  and  may  divide  the  citj-  into  districts  of  such  numberi 
shape  and  area  as  it  may  deem  best  suited  to  carry  out  the  purposes 
of  this  section.  For  each  such  district  regulations  may  he  trnfimed 
designating  the  trades  and  indiistries  that  shall  be  exclni)  ■'»- 

jected   to   special   regulations   and   designating   the    uses  ■  h 

buildings  may  not  be  erected  or  ahered.  Such  regulalioiv  ^  ,  '  \k- 
designed  to  promote  the  public  health,  safety  and  general  wciiarc. 
The  board  shall  give  reasonable  consideration,  among  otlier  things 
to  the  character  of  the  district,  its  peculiar  suitability  for  particular 
uses,  the  conservation  of  property  values,  and  the  direction  of  build- 
ing development  in  accord  with  a  well  considered  plan.  The  board 
shall  appoint  a  commission  to  recomnjcnd  the  bouiidarie<;  of  dr»tr*rti 
and  appropriate  regulations  and  restrictions  to  be  i  n. 

Such  conunission  shall  make  a  tentative  report  and  In  .r- 

ings  thereon  before  submitting  its  final  report  at  iiuch  time  as  «akl 
hoard  shall  require.  Said  board  shall  not  determine  the  boundaric* 
of  any  district  nor  impose  any  regulations  or  restrictions  until  after 
the  final  report  of  a  commission  so  appointed.     After  such  ''     '  rt 

said  board  ^hall  afford  persons  interested  an  opportunity  •  ni 

at  a  lime  and  place  to  be  specified  in  a  notice  of  he- 
lished  for  ten  consecutive  days  in  the  City  Rcccjrd. 
from  time  to  time  after  public  notice  and  hearing  ari^i 
or  change  said  regulations  or  districts  but  in  case  a  j  r  4 

proposed  amendment,  supplement  or  change  be  presented.  '  d 

and  acknowledged  by  the  owners  of  twenty  per  centum  i.i   >■  ^ 

the  frontage  proposed  to  br  altered,  or,  by  the  owners  of  Iwti 
cmtniD  of  the  frontage  immediately  in  the  rear  thereof,  or  by  tiic 
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-ncrs  of  twenty  per  centum  of  the  frontage  directly  opposite  the 
kntaf^o  proposed  to  be  aUcred,  such  amendment  sliall  not  be  passed 
ccept  by  a  unanimous  vote  of  the  board.     Said  regulations  shal]  be 
forced  by  the  superintendent  of  buildings  of  each  borough,  the 
leiuent  house  commissioner  and  the  fire  commissioner  under  the 
and  regulations  of  the  board  of  standards  and  appeals.     Said 
Lions  of  the  board  of  estimate  and  apportionment  may  provide 
'tbc  board  of  api>cals  may  determine  and  var>'  their  apphcation 
irmony  with  iheir  general  purpose  and  intent  and  in  accordance 
ith  general  or  specified  rules  therein  contained. 
Sec.  718-d.     Board  of  Appeals.     The  appointed  members  of  the 
"board  of  standards  and  appeals  and  the  chief  of  the  uniformed  force 
the  fire  department,  exclusive  of  the  other  members,  shall  hear  and 
:idc  appeals  from  and  review  any  rule,  regulation,  amendment  or 
tpeal   thereof,  order,   requirement,   decision   or   determination   of  a 
ipcrintendent  of  buildings  made  under  the  authority  of  title  two  of 
lapter  nine  of  this  act  or  of  any  ordinance  or  of  the  fire  commis- 
mcr  under  the  authority  of  title  tlircc  of  chapter  fifteen  of  this  act 
of  any  ordinance,  or  of  the  labor  law.     They  shall  also  hear  and 
idc  all  matters  referred  to  them  or  upon  which  tliey  are  required 
pass  under  any  resolution  of  the  board  of  estimate  and  apportion- 
int  adopted  pursuant  to  sections  two  hundred  and  forty-two-a  and 
to  hundred  and  forty-two-b  of  this  chapter.     No  member  of  the 
)afd  shall  pass  upon  any  question  in  which  he  or  any  corporation 
which  be  is  a  stockholder  or  security  holder  is  interested, 
flearingv  on  appeals  shall  be  before  at  least  five  members  of  the 
lard  of  appeals,  and  the  concurring  vote  of  five  members  of  the 
>ard  of  appeals  shall  be  necessary  to  a  decision. 

The  words  board  of  appeals  when  used  in  this  chapter  refer  to 
le  said  appointed  members  of  the  board  of  standards  and  appeals 
the  chief  of  the  uniformed  force  of  the  fire  department,  when 
Ling  under  tJie  powers  conferred  by  this  section. 


No,  J.    The  New  York  Zoning  Law  for  Cities 

This  law  *  gives  the  cities  of  New  York  state  the  same  powers  to 
that  were  previously  given  the  city  of  New  York,  and  in  csscn- 
lly  the  *amc  lantniage.     In  1920**  the  law  was  amended  by  adding 
►visions  with  regard  to  appeals  as  follows: 
Sec.  81.    Foard  of  Appeals.     1.    The  mayor  of  any  city,  except 
city  of  the  first  class,  may  appoint  a  board  of  appeals  consisting  of 
re  members,  each  to  be  appointed  for  three  years.     Such  board  of 
appeals  shall  hear  and  decide  appeals  from  and  review  any  order, 


•The  law  is  [9T7,  ch.  4SJ,  and  is  an  amendment  to  the  General  City 
Law     It  docs  not  apply  to  Rochester. 
•Ch. 


■Nfll 
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requirement,  decision  or  determination  made  by  an  administrative 
official  charged  with  the  enforcement  of  any  ordinance  adopted  pur- 
suant to  paragraphs  iwenty-four  and  twenty-five  of  section  twenty  of 
this  chapter.  They  shall  also  hear  and  decide  all  matters  refcrrwl  to 
them  or  upon  which  they  are  required  to  pass  under  any  ordinance  oi 
the  common  council  adopted  pursuant  to  such  two  paragraphs.  The 
concurring  vote  of  four  members  of  the  board  shall  be  necessary  to 
reverse  any  order,  requirement,  decision  or  determination  of  any  stidl 
administrative  official,  or  to  decide  in  favor  of  the  applicant  anf 
matter  upon  which  they  are  required  to  pass  under  any  such  or<fi- 
nance  or  to  efifect  any  variation  in  such  ordinance.  Kverj'  decision  of 
such  board  shall,  however,  be  subject  to  review  by  certiorari.  Such 
appeal  may  be  taken  by  any  person  aggrieved  or  by  an  officer,  dcput- 
xnent«  board  or  bureau  of  the  ctty. 

2.  Appeal  how  taken.  Such  appeal  shall  be  taken  within  sndi 
time  as  shall  be  prescribed  by  the  board  of  appeals  by  general  mlc^ 
by  filing  with  the  officer  from  whom  the  appeal  is  taken  and  with  the 
board  of  appeals  of  a  notice  of  appeal,  specifying  the  grounds  thereof. 
The  officer  from  whom  tlie  appeal  is  taken  shall  forthwith  trauumit 
to  the  board  all  the  papers  constituting  the  record  upon  which  the 
action  appealed  from  was  taken. 

3.  Stay.  An  appeal  stays  all  proceedings  in  furtherance  of  the 
action  appealed  from,  unless  the  officer  from  whom  the  appeal  it 
taken  certifies  to  the  board  of  appeals  after  the  notice  of  appeal  thai! 
have  been  filed  with  him  that  by  reason  of  facts  stated  in  the  ccr 
tiffcate  a  stay  would,  in  his  opinion,  cause  imminent  peril  to  life  or 
property,  in  which  case  proceedings  shall  not  lie  stayed  otherwt 
than  by  a  restraining  order  which  may  be  granted  by  the  board  of 
appeals  or  by  the  supreme  court,  on  application,  on  notice  to  the 
officer  from  whom  the  appeal  is  taken  and  on  due  cause  shown. 

4.  Hearing  of  and  decision  upon  appeal.  The  board  of  afvpeala 
shall  fix  a  reasonable  time  for  the  hearing  of  the  appeal  and  give  d 
notice  thereof  to  the  parties,  and  decide  the  &ame  within  reasonable 
time.  Upon  the  hearing,  any  party  may  appear  in  person  or  by  a^r 
or  by  attorney.  The  board  of  appeals  may  reverse  or  affirm,  wholly 
or  partly,  or  may  modify  the  order,  requirement,  decision  or  detcnm- 
nation  appealed  from  and  shall  make  such  order,  rcquireineni,  deci 
sion  or  dcterniiuattun  as  in  its  upinion  ought  tu  be  m.'idc  in  the 
premises,  and  to  that  end  shall  have  all  the  powers  of  th- 
whom  the  appeal  is  taken.  Where  there  are  practical  <  or, 
unnecc-ssar)'  hardship  in  the  way  ot  carrying  out  the  strict  leitcr  O! 
such  ordinance,  the  board  of  appeals  shall  have  power  of  pa&s 
upon  iippcalis,  to  vary  or  modify  any  of  it*  rulc«,  Tejfxilation*  or  p 
\':  '   ■         .  -■       -       .                               iructural     '                              Ticnl 


1 


«o  that 
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shall  be  observed,  public  safety  secured  and  substantial  justice 

Sec.  83.    Certiorari  to  review  decision  of  board  of  appeals,     i. 

etilion.     Any  person  or  personis,  jointly  or  severally  aggrieved  by 

any  decision  of  the  board  of  appeals,  or  any  officer,  department,  board 

IT  bureau  of  the  city,  may  present  to  the  supreme  court  a  petition, 
Kity  veri6cd.  setting  forth  that  such  decision  is  illegal,  in  whole  or 
D  part,  specifying  the  grounds  of  the  illegality.  Such  petition  must 
«  presented  to  a  justice  of  the  supreme  court  or  at  a  special  term 
i  the  supreme  court  within  thirty  days  after  the  filing  of  the  decision 
0  the  office  of  the  board. 
2.  Writ  of  certiorari.  Upon  presentation  of  such  petition,  the 
ustice  or  court  may  allow  a  writ  of  certiorari  directed  to  the  board 
tji  appeals  to  review  such  decision  of  the  board  of  appeals  and  shall 
prescribe  therein  the  time  within  which  a  return  thereto  must  be 
made  and  served  upon  the  relator  or  his  attorney,  which  shall  not  be 
less  than  ten  days  and  may  be  extended  by  the  court  or  a  justice 
thereof.  Such  writ  shall  be  returnable  to  a  special  term  of  the 
supreme  court  of  the  judicial  district  in  which  the  property  affected, 
or  a  portion  thereof,  is  situated.  The  allowance  of  the  writ  shall  not 
stay  '  lies  upon  the  decision  appealed  from,  but  the  court  may, 

I      on  a;  I.  on  notice  to  the  board  and  on  due  cause  shown,  grant 

^^^  restraining  order. 

^H  ^  Return  to  writ.  The  board  of  appeals  shall  not  be  required 
^^B>  return  the  original  papers  acted  upon  by  it,  but  it  shall  be  sufficient 
^^TO  return  certified  or  sworn  copies  thereof  or  of  such  portions  thereof 
as  may  be  called  for  by  such  writ.  The  return  must  concisely  set 
^^orth  such  other  facts  as  may  be  pertinent  and  material  to  show  the 
^^prounds  of  the  decision  appealed  from  and  must  be  verified. 
■  4.     Proceedings  upon  return.    If,  upon  the  heaung,  it  shall  appear 

to  thr  court  that  testimony  is  necessary  for  the  proper  disposition  of 
r,  it  may  take  evidence  or  appoint  a  referee  to  take  such 
_  as  it  may  direct  and  report  the  same  to  the  court  with  his 
ing.i  of  fact  and  conclusions  of  law,  which  shall  constitute  a  part 
f  the  proceedings  upon  which  the  determination  of  the  court  shall 
be  made.    The  court  may  reverse  or  affirm,  wholly  or  partly,  or  may 
modify  the  decision  brought  up  for  review. 

5-  Costs.  Costs  shall  not  be  allowed  against  the  board,  unless 
\t  .shall  appear  to  the  court  thut  it  acted  with  gross  negligence  or  in 
bad  faith  or  with  malice  in  making  the  decision  appealed  from. 

6.     Preferences.     All  issues  in  any  proceeding  under  this  section 
^^haJt  have  preference  over  all  other  civil  actions  and  proceedings. 
^^K    Sec.  83.    Amendments,  alterations  and  changes  in  district  Unes, 
^^Ttie  common  council  may  from  time  to  time  on  its  own  motion  or  on 
^     petition,  after  public  notice  and  hearing,  amend,  supplement  or  change 
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the  regulations  and  districts  established  under  any  ordinance  adopted 
pursuant  to  paragraphs  twenty-four  and  twenty-five  of  section  twenty 
of  this  chapter.  Whenever  the  owners  of  fifty  per  centum  or  more 
of  the  frontage  in  any  district  or  part  thereof  shall  present  a  petition 
duly  signed  and  acknowledged  to  the  common  council  requesting  an 
amendment,  supplement,  change  or  repeal  of  the  regulations  pre- 
scribed for  sudi  district  or  part  thereof,  it  shall  be  the  duty  of  Ae 
council  to  vote  upon  said  petition  within  ninety  days  after  the  filing 
of  the  same  by  the  petitioners  with  the  secretary  of  the  coandL  If, 
however,  a  protest  against  such  amendment,  supplement  or  diai^e  be 
presented,  duly  signed  and  acknowledged  by  the  owners  of  twenty 
per  centum  or  more  of  any  frontage  proposed  to  be  ahered,  or  by  die 
owners  of  twenty  per  centum  of  the  frontage  immediately  in  the  rear 
thereof,  or  by  the  owners  of  twenty  per  centum  of  the  frootagc 
directly  opposite  the  frontage  proposed  to  be  altered,  sudi  amcndmeat 
shall  not  be  passed  except  by  the  unanimous  vote  of  the  cotmciL 
Sec  2.    This  act  shall  take  effect  immediately. 

No,  4.    The  New  Jersey  Zoning  Law  pom  Cmss* 

An  Act  to  enable  cities  to  regulate  and  limit  the  height  and  bdk 
of  buildings,  to  regulate  and  determine  the  area  of  yards,  courts  and 
other  open  spaces,  and  to  regulate  and  restrict  the  locatioo  of  baiU- 
ings  for  trades  and  industries. 

Be  it  enacted,  etc. 

I.  The  common  council  or  governing  commission  of  cities  dnl 
have  power  to  regulate  and  limit  the  height  and  balk  of  bnikfings 
hereafter  erected  and  to  regulate  and  determine  the  area  of  jaids* 
courts  and  other  open  spaces.  The  common  council  or  gorermag 
commission  mav  divide  the  citv  into  districts  of  sudi  number,  shape 
dSicied.  ^"^  ^^^^  ^  i^  "^y  cl^cni  best  suited  to  carr>'  out  the  purposes  of  this 
section.  The  regulations  as  to  the  height  and  bulk  of  baiMings  and 
the  area  of  yards,  courts  and  other  open  spaces  shall  he  mnform  for 
*g^  each  class  of  buildings  throughout  each  district  The  tegnSatians  ia 
one  or  nrare  districts  may  differ  from  those  in  other  districts.  SadEt 
regulations  shall  be  designed  to  secure  safety  from  fire  and  odier 
dangers  and  to  promote  the  public  health  and  welfare,  including  pro- 
vision for  adequate  light,  air.  and  convenience  of  access.  The  oxn- 
mon  council  or  governing  commission  shall  pay  reasonable  regard  to 
the  character  of  buildings  erected  in  each  district.  tf>e  Taloe  of  the 
land  and  the  use  to  which  it  may  be  put  to  the  end  that  soc^  regula- 
tions may  promote  public  health,  safety  and  welfare  and  tbe  aost 
desirable  use  for  which  the  land  of  each  district  may  be  adirccd  xai 
may  tend  to  conser\e  the  values  of  the  buildings  and  echa=ice  rise 
value  of  land  throughout  the  city. 

*i9n^  ch.  X19. 
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Tlic  cnminon  council  or  governing  commission  of  cities  shall 

ivc  the  (lOvviT  to  regulate  and  restrict  the  location  of  buildings 

fgned  for  specified  uses,  as  well  as  the  location  of  trades  and  indus- 

and  may  divide  the  city  into  districts  of  such  number,  shape  and 

!a  as  it  may  deem  best  suited  to  carry  out  the  purposes  of  this  sec- 

i.     For  each  such  district  regulations  may  be  imposed  designating 

use  for  which  buildings  may  not  be  erected  or  altered,  and  desig- 

trades  and  industries  that  shall  he  excluded  or  subjected 

regulations.     Such  regulations  shall  be  designed  to  promote 

public  health,  safety  and  general  welfare.     The  common  council 

governing  commission  shall  give  reasonable  consideration,  among 

ther  things,  to  the  character  of  the  district,  its  peculiar  suitability 

particular  uses,  the  conservation  of  property  values,  and  the  di- 

:ion  of  building  development  in  accord  with  a  well-considered  plan; 

•(K'ided.  Howez'cr,   no  such   regulation  or   restriction   shall    become 

effective  in  any  city  until  after  a  public  hearing,  notice  of  which  has 

jcn  published  for  not  less  than  two  weeks  in  one  or  more  newspapers 

general  circulation  printed  and  published  in  such  city,  and  if  there 

no  newspaper  printed  and  published  in  such  city  then  in  one  or 

lore  newspapers  having  a  general  circulation  in  such  city. 

3,  The  common  council  or  governing  commission  of  cities  accept- 
the  provisions  of  this  act  shall  appoint  a  commission  to  be  known 

"Commission  on  Building  Districts  and  Restrictions,"  to  consist  of 
iree  members  for  a  term  of  four  years.    The  members  of  such  com- 
iion  on  building  districts  and  restrictions   shall  consist  of  three 
ibers  of  whom  one  shall  be  appointed  chairman.     Such  members 
be  paid  an  annual  salary  of  twenty-five   hundred  dollars  per 
r^r,  except  that  the  chairman  shall  be  paid  three  thousand  dollars 
tr  year. 

4,  The    common    council    or    governing    commission    may    from 
ic  to  time,  after  public  notice  and  hearing,  amend,  supplement  or 

;e  said  regulations  or  districts.     Such  proposed  amendment,  sup- 
Icmcni  or  change,  however,  must  first  be  referred  to  the  commission 
building  diMricts   and   restrictions    for   consideration   and   report 
n;il  action  shall  be  taken  thereon  by  said  common  council  or 
J,   commission.     But   in   case   a   protest   against   a   proposed 
ncndinent.   supplement  or  change   be   presented,   duly   signed   and 
iknnwlcdged  by  the  owners  of  twenty  per  centum  or  more  of  the 
rentage  of  the  property  proposed  to  be  altered,  or  by  the  owners  of 
renty  per  centum  nf  the  frontage  upon  the  street  immediately  in  tlie 
rar  tijereof,  or  by  the  owners  of  twenty  per  centum  of  the  frontage 
ppostle  the  property  proposed  to  be  altered,  such  amend- 
I  not  be  passed  except  by  a  three-quarters  vote  of  the  com- 
lU  council  or  governing  commission. 

5,  Such  commission  on  building  districts  and  restrictions  shall 
ivcslif^te  and  examine  into  the  opening,  grading,  widening,  light- 
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ing  and  paving  of  streets  and  sidewalks  and  shall  make  recommenda- 
tions to  the  governing  body  from  time  to  time  of  any  such  improve- 
ments as  in  their  opinion  will  advance  the  welfare  of  such  city  or 
the  inhabitants  thereof. 

6.  Such  commission  on  building  districts  and  restrictions  and 
the  governing  body  shall  have  power  and  authority  in  exceptional 
cases  in  their  discretion  to  waive  any  of  the  regulations  or  restric- 
tions theretofore  adopted  or  imposed,  but  only  after  a  public  hearing 
and  upon  the  unanimous  vote  of  all  the  members  thereof. 

7-  Such  commission  on  building  districts  and  restriction*  is 
authorized  to  employ  a  secretary  and  such  clerical  and  other  assistants 
as  may  be  agreed  upon  by  the  members  of  such  commission  and  such 
governing  body  is  hereby  authorized  to  appropriate  and  raise  such 
sum  or  sums  of  money  as  may  be  necessary  for  the  support  of  socfc 
commission  as  other  appropriations  are  made  and  raised. 

8.  This  act  shall  not  be  construed  so  as  to  limit  or  abridigv  anj 
right,  power  or  authority'  conferred  or  vested  in  city  plan  commissions 
in  cities  of  this  State. 

g.  Wherever  the  provisions  of  any  ordinance  or  regulation 
adopted  by  the  common  council  or  governing  commission  under  the 
provisions  of  this  act  impose  requirements  for  lower  height  of  build- 
ings or  a  less  percentage  of  lot  that  may  be  occupied,  or  require  widef 
or  larger  courts  or  deeper  yards  than  arc  imposed  or  required  by 
existing  provision  of  law  or  ordinance,  the  provision  of  such  local 
ordinance  or  regulation  adopted  under  the  provision  of  this  art  shall 
govern.  Where,  however,  the  provisions  of  the  New  Jerscj*  tene- 
ment house  law»  the  building  code  or  other  ordinance  or  rcguUtioo 
of  any  city  impose  requirements  for  lower  height  of  building,  or  Ictt 
percentage  of  lot  that  may  be  occupied,  or  require  wider  or  larger 
courts  or  deeper  yards  than  are  required  by  any  ordinance  or  regula* 
tion  which  may  be  adopted  by  the  common  council  or  governinjf  com* 
mission  under  the  provision  of  this  act,  the  provision  of  saicl  New 
Jersey  tenement  house  law  or  said  building  code  or  other  ordiiUDce 
or  regulation  shall  govern. 

10.  All  acts  and  parts  of  acts  inconsistent  with  the  proristons 
of  this  act  and  more  especially  an  act  entitled  "An  act  lo  enable  cities 
of  the  first  and  second  class  to  regulate  and  limit  the  height  and  bulk 
of  buildings,  to  regulate  and  determine  the  area  of  yards,  courts  axuS 
other  open  spaces,  and  to  rcgtilate  and  restrict  the  location  of  trades 
and  industries."  approved  February  twenty -seventh,  ot  '  ^nd 
nine  hundred  and  eighteen,  arc  hereby  declared  inopei  ay 

city  where  the  provisions  of  this  act  shall  have  beeti  :e- 

inaftcr  provided;  pro-'idcii.  hynvc^'cr,  that  if  any  i  his 

act  shall  be  declared  invalid,  it  shall  not  atTeci  the  remainder  of  this 
act,  but  the  same  shall  continue  in  full  force  ai)'*  rFTrri 
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IT.     Tltis  act  shall  take  effect  immediately,  but  its  provisions  shall 

Remain  inoperative  in  any  city  of  this  State  until  adopted  by  a  ma- 

►fity  vote  of  the  lopal  voters  thereof  at  an  election  under  the  same 

mditions  as  provided  in  sections  six  and  seven  of  an  act  entitled 

.n  act  relative  to  the  division  of  the  uniform  fire-fighting  force,  of 

ies  of  the   first  class  in  this  State,  into  two  platoons,"  approved 

February  eighteenth,  one  thousand  nine  hundred  and  sixteen. 

No.  5.    The  District  or  Columbia  Zoning  Law" 

An  Art  to  re^ilate  the  height,  area,  and  use  of  buildings  in  the 
listricC  of  Columbia  and  to  create  a  Zoning  Commission,  and  for 
other  purposes. 

'Be  it  enacted,  etc. 


duta. 


'That  to  protect  the  public  health,  secure  the  public  safety,  and 
protect  property  in  the  District  of  Columbia  there  is  hereby  created 
Zoning  Commission,  which  shall  consist  of  the  Commissioners  of 
District  of  Columbia,  the  officer  in  charge  of  public  buildings 
id  grounds  of  the  District  of  Columbia,  and  the  Superintendent  of 
United  States  Capitol  Building  and  Grounds,  which  said  commis- 
»n  shall  have  all  the  powers  and  perform  all  the  duties  hereinafter 
specified    and    shall   serve   without   additional    compensation.     Such 
iployces  of  the  government  of  the  District  of  Columbia  as  may  be 
rssary  to  carry  out  the  purposes  of  this  Act  shall   be  assigned 
such  duty  by  the  Commissioners  of  the  District  of  Columbia  with- 
it    additional   compensation.     There   is  hereby   authorized   for  the 
Epenscs  of  said   Commission,   including  the  employment   of  expert 
■vices  and  all   incidental   and   contingent   expenses,   a   sum   not  to 
ccccd   $5.o(K>,   payable   one-half   out   of   any   money   in   the   United 
ites  Treasury'  not  otherwise  appropriated  and  the  other  half  out  of 
revenues  of  the  District  of  Columbia. 

*Skc.  a.     That  within  six  months  after  the  passage  of  this  Act 

id  after  public  notice  and  hearing  as  hereinafter  provided,  the  said 

miJKsion  shall  divide  the  District  of  Columbia  into  certain  districts, 

be  known»  respectively,  as  height,  area,  and  use  districts,  and  shall 

tpt  regulations  specifying  the  height  and  area  of  buildings  there- 

;t  to  be  erected  or  altered  therein  and  the  purposes   for  which 

^s  and  premises  therein  may  be  used:  Provided,  That  such 

tions  n)ay  differ  in  the  various  districts:  Provided  further.  That 

permissible  height  of  buildings  in  any  disxrict  shall  not  exceed  the 

iximum  height  of  building  now  authorized  upon  any  street  in  any 

irl  of  that  district  by  the  Act  of  Congress  approved  June  i,  1910, 

■U,  S,  Public  Act  No.   K3,  66lh  Congress,  approved  March  1,  1920 
U.  S.  Sut.  at  Large.  500). 
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and  amendments  thereto,  regulating  the  heiglit  of  buildings   in 
District  of  Columbia:  And  provided  further,  That  no  such  distri< 
shall  be  established,  nor  shall  any   regulations  therefor  be  adopti 
nor  shall  the  height,  area,  or  use  of  buildings  to  be  erected  Xht\ 
!>e  prescribed  until  said  commission  has  aflFordcd  persons  mterrst^ 
an  opportunity  to  be  heard  at  a  public  hearing  as  hereinafter  pi 
vided:  and  provided  further.  That  in   residence  districts  the   usu 
.accessories  of  a  residence  located  on  the  same  lot,  including  the  oil 
of  a  physician,  dcntist»  or  other  person,  and  including  a  private  gara| 
containing  space  for  not  more  than  five  automobiles,  sHaU  not 
prohibited," 

"Sec.  3.    That  wherever,  under  the  provision  of  this  Act,  it 
required  that  a  public  hearing  shall  be  held,  notice  of  the  time 
place  of  such  hearing  shall  be  published  for  not  less  than  ten  cotise< 
live  days  in  one  or  more  newspapers  of  general  circulation  pnna 
and  published  in  the  District  of  Columbia;  and  such  public  hearii 
may  t)e  adjourned  from  time  to  time:  Provided,  That  if  the  time 
place  of  the  adjourned  meeting  is  publicly  announced  when  the 
journment  is  had,  no  further  notice  of  such  adjourned  meeting 
be  published." 

'*Sec.  4.    That  after  the  public  hearings  herein  provided  for 
have  been  concluded,  said  commission  shall  definitely  detrr-  - 
number  and  boundaries  of  the  districts  which  it  is  hereby  .. 
and  directed  to  establish,  and  shall  specify  the  height  ;i:  '  1 

buildings  which  may  thereafter  be  erected  therein,  and 
the  pun*oscs  for  which  such  buildings  thereafter  erecl< 
not  be  used.    Said  districts  so  established  shall  not  t>c  c 
on  order  of  said  commission  after  public  hearing.    Said 
may  initiate  such  changes,  or  they  may  be  initiated  upon  the 
of  the  owners  affected.    Where  the  proposed  change  is  to  add  a 
tiguous  area  to  a  use.  height,  or  area  district,  the  owners  of  at  le; 
50  per  centum  of  the  street   frontage  proposed  to  be  changed 
join  in  the  petition:  Provided.  That  if  the  front- 
changed  is  not  a  contiguous  arca^  the  owners  of  at 
of  a  frontage  within  the  area  not  less  than  tlirce  tilodts  in  I* 
join  in  such  petition  before  it  may  be  considered  by  said  c  i 
No  such  change  shall  be  made,  cither  by  said  commission  on  its 
motion  or  upon  stich  petition,  except  with  the  unanimous  vole  of 
commission,  if  the  owners  of  at  least  20  per  centum  of  the  fi 
pro|»ONed  to  be  changes!  protect  again*t  xuch  change." 

^'Srx.  5.     That  wid  commission  i^  authorized  and  einfiowPte<l 
make  aticli  '•• 
law  as  mrtv 
effect  t!  -x  tins  Aci:  : 

laiion  50  !  rc<iuirc  any  > .  , ..  ji 

or  designated  o^e  of  (a)  a  bttildinic  Un  which  a  permit  sbaQ  hk\ 
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l€d.  or  pUns  for  which  shall  be  on  file  with  the  inspector  of 
of  iJie  District  of  Columbia  at  the  time  the  orders  or  regula- 
ttomt  authorized  under  this  Act  are  promulgated;  or  (b)  a  permit  for 
the  erection  of  which  shall  be  issued  within  thirty  days  after  promul- 
gation of  the  orders  or  re^'^ulatiuns  authorized  or  adopted  under  this 
and  the  construction  of  which  in  either  of  the  above  cases  shall 
ivc  been  dihgently  prosecuted  within  a  year  from  the  da'te  of  such 
jnnit  and  the  ground  story  framework  of  which,  including  the 
scconH  tier  of  beams,  shall  have  been  completed  within  said  year, 
which  entire  building  shall  be  completed  according  to  such  plans 
bin  two  years  of  the  date  of  the  promulgation  of  such  orders  or 
Ttgulations;  or  (c)  prevent  the  restoration  of  a  building  partially 
_destroyed  by  fire,  explosion,  act  of  God  or  the  public  enemy,  or  pre- 
!nt  the  continuance  of  the  use  of  such  building  or  part  thereof  as 
:h  use  existed  at  the  time  of  such  partial  destruction,  or  prevent  a 
;e  of  such  existing  use  except  under  the  limitations  provided 
irttn  in  relation  to  existing  buildings  and  premises:  Provided 
ter.  That  no  frame  building  that  has  been  damaged  by  fire  or 
lerwise  more  than  one-half  of  its  original  value  shall  be  restored 
thin  the  fire  limits  as  provided  by  the  building  regulations  of  the 
istrict  of  Columbia;  or  (d)  prevent  the  restoration  of  a  wall  de- 
Lfed  unsafe  by  the  inspector  of  buildings  of  the  District  or  by  a 
ird  of  sur\'ey  appointed  in  accordance  with  any  existing  law  or 
lation." 

'Sec.  6.    That  any  lawful  use  of  a  building  or  premises  existing 
the  lime  of  the  adoption  of  orders  and  regulations  made  under  the 
thority  of  this  Act  may  be  continued,  although  such  use  does  not 
iform  with  the  provisions  hereof  or  with  the  provisions  of  such 
;rs  and  regulations;  and  such  use  may  be  extended  throughout 
building,  provided  no  structural  alteration,  except  those  required 
law  or  regulation,  is  made  therein  and  no  new  building  is  erected, 
here  the  boundary  line  of  any  use  district  divides  a  lot  in  a  single 
n»cr*hip  at  the  time  of  the  adoption  of  orders  and  regulations  under 
\t  authority  of  this  Act,  the  commission  may  permit  a  use  author- 
on  either  portion  of  such  lot  to  extend  to  the  entire  lot,  but 
tt  more  than  twenty-five  feet  beyond  the  boundary  line  of  the  use 
istrict." 

'Sec.  7.    That  maps  of  the  districts  established  by  said  commi^- 

and  copies  of  all  orders  and  regulations  as  to  the  height  and 

rea  of  buildings  to  be  erected  therein  and  as  to  the  uses  to  which 

ich   buildings   may   be    lawfully   devoted,   and   copies   of   alt    other 

icial  orders  and  regulations  of  the  commission  shall  be  filed  in  the 

ice  of  the  Engineer  Commissioner  of  the   District  of  Columbia. 

of  all  orders  and  regulations  shall  be  published  in  one  or  more 

iper?  printed  in  the  District  of  Columbia  for  the  information 

all  concerned." 


when 
orders  pro- 
mulgated. 

Within 
thirty 
days  after 
IKofnulga- 
tion,  etc. 


Condi  (to  n» 


Rwtorar- 

tion  of 

buildinc9 

partially 

demroyed 

by  fife, 

ttc. 


I 

a 


4 


Rcitric- 
tion  a«  to 
frame 
buildingi. 
Hc^stora- 
lion  of 
uiiufe 
M-all*. 


Exisiing 
Ufrc    of 
building 
may    be 
conttnued. 


Conditions 


< 


L.oti  lo- 
cated in 
adjoinini 

triclt. 


< 


Map% 

uf  uer*. 

Ctr     nf 

commifr 

klOtl  LU  ut 

filed. 


I 


304 


THE  LAW  OF  CITY  PL.\NNINC  AND  ZONING 


Ortificmte 
of  occu- 
pancy re- 
quired for 
luc  of 
buildinft, 
etc. 

Bull  dings 

vioUtinii 
order*, 
etc.  de- 
clared 
auittncca. 


H     Pcni 


Pcn&]t7 
for  main- 


Injunction 
proceed - 
incB. 


Enforce- 
ment by 
District 
Cooinii*- 


Coadiiiou. 


6l" 


Innmslit- 
cni  laws 


"Sfc.  8.    That  it  shall  be  unlawful  to  use  or  permit  the 
any  building  or  premises  or  part  thereof  hereafter  createJ,  cr 
changed,  or  converted  wholly  or  partly  in  its  use  or  structure  until  • 
certiticate  of  occupancy  shall  have  been  issued  By  authority  of  said 
zoning  commission." 

"SiiC  9.  That  buildings  erected,  altered,  or  raised,  or  conve 
in  violation  of  any  of  the  provisions  of  this  Act  or  the  orders 
regulations  made  under  the  authority  thereof  are  hereby  decia 
to  be  common  nuisances:  and  the  owner  or  person  in  charge  of 
maintaining  any  such  buildings,  upon  conviction  on  information 
in  the  police  court  of  the  District  of  Columbia  tiy  the  corporation 
counsel  or  any  of  his  assistants  in  the  name  of  said  District,  and 
which  court  is  hereby  authorized  to  hear  and  determine  such  cases. 
shall  be  adjudged  guilty  of  maintaining  a  common  nuisance,  and  shall 
be  punished  by  a  fine  of  not  more  than  $100  per  day  for  each 
every  day  such  nuisance  shall  be  permitted  to  continue,  and  shall 
required  by  said  court  to  abate  such  nuisance.  The  corporal 
counsel  of  the  District  of  Columbia  may  maintain  an  action  in 
Supreme  Court  of  the  District  of  Columbia  in  the  name  of  the 
trict  of  Columbia  to  abate  and  perpetually  enjoin  such  nuisance. 

"Sec.  10.  That  the  Commissioners  of  the  District  of  Colui 
shall  enforce  the  provisions  of  this  Act  and  the  orders  and 
tions  adopted  by  said  Zoning  Commission  under  the  authority  ihcr 
and  nothing  herein  contained  shall  be  construed  to  limit  the  aut 
of  the  Commissioners  of  the  District  of  Columbia  to  make  mu 
regulations  as  heretofore :  Provided,  TTiat  such  regulations  arc 
inconsistent  with  the  provisions  of  this  law  and  the  orders  and  r 
lions  made  thereunder.  In  interpreting  and  applying  the  pf 
of  this  Act  and  of  the  orders  and  regulations  made  theretini 
shall  be  held  to  be  the  minimum  requirements  for  the  promotion 
the  pubhc  health,  safety,  comfort,  convenience,  and  general  well 
This  Act  shall  not  abrogate  or  annul  any  easements,  covenants, 
other  agreements  between  parties :  Provided^  howcx>er.  That  m$ 
all  future  building  construction  or  use  of  premises  where  this  Act 
any  orders  or  regulations  adopted  under  the  authority  thereof  i 
a  greater  restriction  upon  the  use  of  buildings  or  premises  or 
height  of  building,  or  require  larger  open  spaces  than  arc  f 
or  required  by  existing  law,  regulations,  or  permits,  or  by  itich  case^ 
roents,  covenants,  or  agreements,  the  provisions  of  ihi*  Act  and  of 
the  orders  and  regulations  made  thereunder  shall  conlroi" 

"Sec.   ti.     That  all  laws  or  parts  of  laws  and  regulation*  in 
flict  with  the  provisions  of  tbis  Act  are  hereby  repealed."' 
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No,  6.    The  New  York  City  Building  Zone  Resolution* 

Resolution  regulating  and  limiting  the  height  and  bulk  of  buildings 
hereafter  erected  and  regulating  and  determining  the  area  of  yards, 
courts  and  other  open  spaces,  and  regulating  and  restricting  the 
location  oi  trades  and  industries  and  the  location  of  buildings  de- 
signed for  specified  uses  and  establishing  the  boundaries  of  dis- 
tricts for  the  said  purposes. 

Be  it  rcsolveJ  by  the  Board  of  Estimate  and  Apportionment  of 
The  City  of  New  York: 

ARTICLE  I — DEFINITIONS 

Sec.  I.    Definitions.    Certain  words  in  this  resolution  are  defined 
for  the  purposes  thereof  as  follows: 

(a)  Words  used  in  the  present  tense  include  the  future;  the  singu- 
numlier  includes  the  plural  and  the  plural  the  singular;  the  word 
rt"  includes  the  word  "plot";  the  word  "building"  includes  the  word 
:rxicture." 
(t)  The  "street  line"  is  the  dividing  line  between  the  street  and 
the  lot. 

(c)  The  ''width  of  the  street"  is  the  mean  of  the  distances  between 
sides  thereof  within  a   block.     Where  a  street  borders  a  public 

lace,  public  park  or  navigable  body  of  water  the  width  of  the  street 
the  mean  width  of  such  street  plus  the  width,  measured  at  right 
angtes  to  the  street  line,  of  such  public  place,  public  park  or  body  of 
Iter. 

(d)  The  "curb  level/'  for  the  purpose  of  measuring  the  height  of 
»y  portion  of  a  building,  is  the  mean  level  of  the  curb  in  front  of 
ich  portion  of  the  building.     But  where  a  building  is  on  a  comer  lot 

curb  level  is  the  mean  level  of  the  curb  on  the  street  of  greatest 
ridth.  If  such  greatest  width  occurs  on  more  than  one  street  the  curb 
el  is  the  mean  level  of  tlie  curb  on  that  street  of  greatest  width 
rtiich  has  the  highest  curb  elevation.  The  "curb  level"  for  the  pur- 
pose of  regulating  and  determining  the  area  of  yards,  courts  and  open 
spaces  is  the  mean  level  of  the  curb  at  that  front  of  the  building 
where  there  is  the  highest  curb  elevation.  Where  no  curb  elevation 
has  been  established  or  the  building  does  not  adjoin  the  street  the 
average  ground  level  of  the  lot  shall  be  considered  the  curb  level. 

(r)   A  "street  wall"  of  a  building,  at  any  level,  is  the  wall  or  part 
^£  the  tmitding  nearest  to  the  street  line. 

{f)  The  "lieight  of  a  building"  is  the  vertical  distance  measured 

the  case  of  flat  roofs  from  the  curb  level  to  the  level  of  the  highest 

»int  of  the  roof  beams  adjacent  to  the  street  wall,  and  in  the  case  of 
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pitched  roofs  from  the  curb  level  to  the  mean  height  level  of  the 
gable.  Where  no  roof  beams  exist  or  there  are  structures  wholly 
or  partly  above  the  roof  the  height  shall  be  measured  from  the  curb 
level  to  the  level  of  the  highest  point  of  the  building.  Where  a  buikl- 
ing  is  a  tenement  house  as  defiued  in  the  Tenement  House  Law  the 
height  of  the  building  on  the  street  line  shall  be  measured  as  pre- 
scribed in  said  law  for  the  measurement  of  the  height  of  a  tenement 
house  and  such  measurement  shall  be  from  the  curb  level  as  that  term 
is  used  in  said  law. 

(g)  The  "depth  of  a  lot"  is  the  mean  distance  from  the  street 
line  of  the  lot  to  its  rear  line  measured  in  the  general  direction  of 
the  side  lines  of  the  lot. 

(/i)  A  "rear  yard"  is  an  open  unoccupied  space  on  the  same 
lot  with  a  building  between  the  rear  line  of  the  building  and  the 
rear  line  of  the  lot. 

(i)  The  "depth  of  a  rear  yard"  is  the  mean  distance  between  the 
rear  tine  of  the  building  and  the  rear  line  of  the  lot. 

(/)  Lots  or  portions  of  lots  shall  be  deemed  "back  to  bade"  when 
they  are  on  opposite  sides  of  the  same  part  of  a  rear  line  common 
to  both  and  the  opposite  street  lines  on  which  the  lots  front  are 
parallel  with  each  other  or  make  an  angle  with  each  other  of  not 
over  45  degrees. 

(k)  A  "court"  is  an  open  unoccupied  space,  other  than  a  rear 
yard,  on  the  same  lot  with  a  building.  A  court  not  extending  to  the 
street  or  to  a  rear  yard  is  an  "inner  court."  A  court  extending  to 
the  street  or  a  rear  yard  is  an  "outer  court."  A  court  on  the  lot 
line  extending  through  from  the  street  to  a  rear  yard  or  another 
street  is  a  "side  yard." 

(/)  The  "height  of  a  yard  or  a  court"  at  any  given  level  shall 
be  measured  from  the  lowest  level  of  such  yard  or  court  as  actually 
constructed  or  from  the  curb  level,  if  higher,  to  such  level.  The 
highest  level  of  any  given  wall  bounding  a  court  or  yard  shall  be 
deemed  to  be  the  mean  height  of  such  wall.  Where  a  building  is  a 
tenement  house,  as  defined  in  the  Tenement  House  Law,  the  height 
of  a  yard  or  a  court  shall  be  measured  as  prescribed  in  such  law. 

(m)  The  "least  dimension"  of  a  yard  or  court  at  any  level  is  the 
h^ast  of  the  horizontal  dimensions  of  such  yard  or  court  at  such  leveL 
H  two  opposite  sides  of  a  yard  or  court  are  not  parallel  the  hori- 
zontal dimension  between  them  shall  be  deemed  to  be  the  mean  dt»- 
tance  between  them. 

(tt)  The  "length  of  an  outer  court"  at  any  given  point  shall  be 
measured  in  the  general  direction  of  the  side  lines  of  such  ooort 
from  the  end  opposite  the  end  opening  on  a  street,  or  a  rear  jan^ 
to  such  point 
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ARTICLE  n — USE  DISTBICTS 


Sec.  2,  Use  Districts.  For  the  purpose  of  regulating  and  re- 
'  the  location  of  trades  and  industries  and  the  location  of 
designed  for  specified  uses,  the  City  of  New  York  is  hereby 
ividcd  into  three  classes  of  districts;  (i)  residence  districts,  (2) 
isincss  districts,  and  (3)  unrestricted  districts;  as  shown  on  the  use 
tisirict  map  which  accompanies  this  resolution  and  is  hereby  declared 
be  part  hereof,  The  use  districts  designated  on  said  map  are 
lereby  established.  The  use  district  map  designations  and  map  desig- 
Hion  rules  which  accompany  said  use  district  map  are  hereby  de- 
lated 10  be  part  thereof.  No  huilding  or  premises  shall  be  erected 
>r  used  for  any  purpose  other  than  a  pun>ose  permitted  in  the  use 
lifitrict  in  which  such   building  or  premises   is  located. 

Sec.  3.     Rfsiiiinte   Distncts.     In    a   residence   district    no   build- 
ig  shutl  be  erected  other  tlian  a  building,  with  its  usual  accessories, 
Irrangcd,  intended  or  designed  exclusively  for  one  or  more  of  the 
[bllowing^  specified   uses: 

(1)  Dwellings,  which   shaTl   include  dwellings  for  one  or  more 
ies  and  lioarding  houses  and  also  liolels  which  have  thirty  or 
sleeping  rooms. 
'2)  Clubs,  excepting  clubs  the  chief  activity  of  which  is  a  service 
itomarily  carried  on  as  a  business. 

(3)  Churches. 

(4)  Schools.  libraries  or  public  museums. 

(5)  Philanthrupic  or  eleemos>'nary  uses  or  institutions,  other  than 
irrectional  institutions. 

(6)  Hospitals  and  sanitariums. 

(7)  Railroad  passenger  stations. 

(8)  Farming,  truck  gardening,  nurseries  or  green  houses. 
In  a  residence  di.strict  no  huilding  nr  premises  shall  be  used  for 

any  use  other  than  a  use  above  specified   for  which  buildings  may 

be  erected  and  for  the  accessory  uses  customarily  incident  thereto. 

ic  terra  accessory  use  shall  not  include  a  business  nor  shall  it  in- 

lude  any  building  or  use  not  located  on  the  same  lot  with  the  build- 

ig"  or  use  to  which  it  is  accessory.     A  private  garage  for  more  than 

ivc  motor  vehicles  shall  not  be  deemed  an  accessory  use. 

Sec.  4.    Business  Dutricts.     (a)   In  a  business  district  no  build- 
\g  or  premises  shall  be  used,  and  no  building  shall  be  erected  which 
arranfc;cd,   intended  or  designed  to  be  used,  for  any  of  the   fol- 
>wing    speciHcd    trades,    industries    or    uses:" 


The  list  is  here  snven  as  amended  December  21,  1917.     As  a  further 
id  to  the   luncr   cndtavorini?  to  prepare  a  similar   list   suitable  for  use 
any  given  locality,  the   following   additional   industries,  selected    from 
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(i)  Ammonia,  dilorine  or  bleaching  powder  manufacture. 
(3)  Asphah  mamifacture  or  re6ning. 

(3)  Assaying  (other  than  gold  or  silver). 

(4)  Blarif smithing  or  horseshoeing. 

(5)  Boiler  making. 

(6)  Brewing  or  distilling  of  liquors. 

(7)  Carpet  cleaning. 

(8)  Ccllnloid  manufacture. 

(9)  Crematory. 

(10)  Distillation  of  coal,  wood  or  bones. 

(11)  Dyeing  or  dry  cleaning. 

(12)  Electric  central  station  power  plant 

(13)  Fat  rendering. 

(14)  Fertilizer  manufacture. 

(15)  Garage  for  more  than  five  motor  vehicles,  not  indudii^  a 

warehouse  where  motor  vehicles  are  received  for  dead 
storage  only,  and  not  including  a  salesroom  where  motor 
vehicles  are  kept  for  sale  or  for  demonstration  purposes 
only. 

(16)  Gas  (illuminating  or  heating)  manufacture  or  storage. 

a  list  prepared  after  an  examination  of  the  various  zoning  ordinances  in 
this  counto'.  by  J.  P.  Fo.x,  Esq.,  of  New  York  City,  are  here  given: 

Acetylene  gas  manufacturing. 

Blast  furnace. 

Brick,  concrete  products,  terra  cotta  or  tile  manufacturing. 

Candle   manufacturing. 

Coke  manufacturing. 

Creosote  manufacturing  or  treatment. 

Disinfectant,   insecticide   or  poison   manufacturing. 

Djestuff   manufacturing. 

Emery  cloth  and  sandpaper  manufacturing. 

Explosives,  fireworks  or  gunpowder  manufacturing. 

Forging. 

Gasoline  or  naphtha  refining. 

Match  manufacturing. 

Oiled,  rubber  or  leather  goods  manufacturing. 

Ore  reduction. 

Paper  and  pulp  manufacturing. 

Pickle,  sauerkraut,  sausage  or  vinegar  manufacturing. 

Potash  refining. 

Pyroxylin   manufacturing. 

Railroad  yard  or  roundhouse. 

Rolling  mill. 

Salt  manufacturing. 

Shoe   blacking   manufacturing. 

Soda  and  soda  compounds  manufacturing. 

Stove  polish  manufacturing. 

Tobacco  manufacturing  or  treatment  for  chewing  purposes. 

Yeast  manufacturing. 
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17)  Glue,  size  and  gelatine  manufacture. 

18)  Incineration  or   reduction   of   garbage,   ofTal,  dead  animals 
or  refuse. 

19)  Iron,  steel,  brass  or  copper  works. 

20)  Junk,  scrap  paper  or  rag  storage  or  baling. 
'31)  Lamp  black  manufacture.  " 

22)  Lime,  cement  or  plaster  of  Paris  manufacture. 
[(23)   Milk  bottling  and  distributing  station. 
1(24)   Oil  cloth  or  linoleum  manufaciuri;. 
1(35)   Paint,  oil.  varnish  or  turpentine  manufacture. 
(26)  Petroleum  refining  or  storage. 
[{27)   Printing  ink  manufacture, 

1(28)   R»w  hides  or  skins — storage,  curing  or  tanning. 
[(29)  Repair  shop  for  motor  vehicles, 
\{y>)   Rubber  manufacture  from  the  crude  material. 
1(3*)  Saw  or  planing  mill. 
[(32)   Shoddy  manufacture  or  wool  scouring. 
[(33)  Slaughtering  of  animals. 
f(34)   Smelting, 
'(35)   Soap  manufacture. 
(36)   Stable  for  more  than  five  horses. 
j(37)   Starch,  glucose  or  dextrine   manufacture. 
1(38)  Stock  yards. 

39)   Stone  or  monumental  works. 
K40)  Sugar  refining. 
[(41 )  Sulphurous,   sulphuric,   nitric   or    liydrochloric   acid   manti- 

facture. 
(42)   Tallow,  grease  or  lard  manufacturing  or  refining. 

h(43)  Tar  di<itillation  or  manufacture. 
(44)  Tar  roofing  or  tar  waterproofing  manufacture. 
{b)  In  a  business  district  no  building  or  premises  shall  be  used, 
and  no  building  shall  be  erected,  which  is  arranged,  intended  or  dc- 
iMmed  to  be  used  for  any  trade,  industry  or  use  that  is  noxious  or 
i^Knsive  by  reason  of  the  emission  of  odor,  dust,  smoke,  gas  or  noise; 
^m  car  bams  or  places  of  amusement  shall  not  be  excluded. 

(c)  In  a  business  district  no  building  or  premises  shall  be  used, 
and  no  building  shall  be  erected,  which  is  arranged,  intended  or  de- 
signed to  be  used,  for  any  kind  of  manufacturing,  except  that  any 
kind  of  manufacturing  not  included  within  the  prohibitions  of  para- 

Rphs  a  and  b  of  this  section  may  he  carried  on  provided  not  more 
D  25  per  cent,  of  the  total  floor  space  of  the  building  is  so  used,  but 
cc  equal  to  the  area  of  the  lot  may  be  so  used  in  any  case,  although 
in  excess  of  said  25  per  cent.     The  printing  of  a  newspaper  shall 
deemed   nianntacturing.      No   use   permitted    in   a    residence 
by  section  3  shall  be  excluded  from  a  business  district. 
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Sec.  5.  Unrestricted  Districfs.  The  term  "unrestricted  district" 
is  used  (o  designate  the  districts  for  which  no  rcguUtions  or  restric- 
tions arc  provided  by  this  article. 

Sfc.  6.  Existing  RuUtiings  atui  Premises,  (a)  Any  use  txifX- 
wg  m  any  building  or  premises  at  the  time  of  tJie  passage  of  tint 
resolution  and  not  confomiing  to  the  regulations  of  the  use  district 
in  which  it  is  maintained,  may  be  continued  therein.  No  existing 
building  designed,  arranged,  intended  or  devoted  to  a  use  not  per- 
mitted by  this  article  in  tlic  district  in  which  such  use  is  Incited 
shall  be  enlarged,  extended,  reconstructed  or  struct  urally  altered 
unle&s  such  use  is  changed  to  a  use  permitted  in  the  district  in  which 
such  building  is  located.  Such  building  may.  however,  he  recoo- 
structed  or  structurally  altered  to  an  extent  not  greater  than  go  per 
cent,  of  the  value  of  the  building,  exclusive  of  foundations,  provided 
that  no  use  in  such  building  is  changed  or  extended,  except  as  au- 
thorized in  paragraph  b  of  this  section,  and  provided,  further,  that 
no  use  included  in  any  one  of  the  enumerated  subdivisions  of  para- 
graph a  of  section  4  is  changed  into  a  use  included  in  any  other 
enumerated  subdivision  of  paragraph  a  of  section  4  or  into  a  use  pro- 
hibited by  paragraph  6  of  section  4,  and  also  provided  th*l  no  use 
prohibited  by  paragraph  b  of  scrtion  4  is  changed  into  another  use 
prohibited  by  paragraph  b  of  section  4  or  into  a  use  included  in  an 
enumerated  subdivision  of  paragraph  a  of  section  4. 

(fr)  Any  use  existing  in  any  building  or  premises  at  the  time  of 
the  passage  of  this  resolution  and  not  conforming  to  the  rcgulatioctt 
of  the  use  district  in  which  it  is  maintained  mny  be  changed,  and 
Buch  use  may  be  extended  throughout  the  building,  provided  tliat 
in  cither  case : 

(1)  No  structural  alterations  shall  be  made  in  the  building,  exccpC 
as  authorized  by  paragraph  a  of  this  section,  and 

(2)  In  a  residence  district  no  portion  of  a  building  devoted  to  a 
use  included  in  subdivision  1  of  section  3  shall  be  changed  to  any 
prohibited  in  a  residence  district,  and 

(3)  In  a  residence  district  no  building  or  premises,  unlcjui  devi 
to  one  of  the  uses  that  is  by  section  4  prohibited  in  a  bitsinctt  di&trio, 
sliall  be  changed  to  any  of  such  uses,  and 

(4)  In  a  residence  or  business  district  no  building  ur  pan 

and  no  premises  unless  devoted  to  one  of  the  uses  tliat  is  L..   , 

gruphjb  d  Of  A  of  section  4  pnihibiied  In  a  business  district,  shaU  be 
diangcd  to  any  of  such  uses. 

If  a  use  is  chaneed  as  authorized  in  this  section,  the  new 
ti  I  after  he  i'  the  limitations  imiposed  bjr  aolK 

'J  i.  2.  ,\  aii-;  .|»h.** 

Sbc.  7.    Use  Distrut  Exctptiom.    Tlic  Board  of  ApfKtls, 


I 
1 


UK 
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■fay  chapter  503  of  tht  laws  of  1916,  may,  in  appropriate  cases, 
public  notice  and  hearing,  and  subject   to  appropriate  condi- 
tions and  safc^ards,  determine  and  var>'  the  application  of  the  use 
ilrict  regulations  herein  established  in  harmony  with  their  general 
irposc   and   intent   as   follows: 

(a)  Permit  the  extension  of  an  existing  building  and  the  exist- 
use  thereof  upon  the  lot  occupied  by  such  building  at  the  time 

•f  the  passage  of  this  resolution  or  permit  the  erection  of  an  addi- 
iona!  building  upon  a  lot  occupied  at  the  time  of  the  passage  of  this 
*^resolution   by   a  commercial   or   industrial    establishment   and   which 
Additional  building  is  a  part  of  such  establishment; 

(b)  Where  a  use  district  boundary'  line  divides  a  lot  in  a  single 
KT^hip  at  the  time  of  the  passage  of  this  resolution,  permit  a  use 

kuthorized  on  either  portion  of  such  lot  to  extend  to  the  entire  lot, 
►ut  not  more  than  25  feet  beyond  the  boundary'  line  of  the  district 
in  which  such  use  is  authorized; 

(c)  Permit  the  extension  of  an  existing  or  proposed  building  into 
a  Binre  restricted  district  under  such  conditions  as  will  safeguard 
the   character  of  the  more   restricted  district:'* 

(^)  Permit  in  a  residence  district  a  central  telephone  exchange 
or  any  building  or  use  in  keeping  with  the  uses  expressly  enumerated 
in  section  3  as  the  purposes  for  which  buildings  or  premises  may  be 
erected  or  used  in  a  residence  district; 

(e)  Permit  in  a  business  district  the  erection  or  extension  of  a 
iroge  or  stable  in  any  portion  of  a  street  between  two  intersecting 
streets  in  which  portion  there  exists  a  garage  for  more  than  five 
nolor  vehicles  or  a  stable  for  more  than  five  horses  at  the  time  of 
ic  passage  of  this  resolution ;  "• 
(/)  Grant  in  undeveloped  sections  of  the  city  temporary  and 
litional  permits  for  not  more  than  two  years  for  structures  and 
10  contravention  of  the  requirements  of  this  article. 
(g)  Permit  in  a  business  or  residence  district  the  erection  of  a 
irage  provided  the  petitioner  files  the  consents  duly  acknowledged 
>{  the  owners  of  80  per  cent,  of  the  frontage  deemed  by  the  Board 
to  be  immediately  affected  by  the  proposed  garage.  Such  permit 
►hall  specify  the  maximum  size  or  capacity  of  the  garage  and  shall 
'impose  appropriate  conditions  and  safeguards  upon  the  construction 
nse  of  the  garage.** 

AmCLE  lit — HEIGHT  DISTRICTS 


Sec.  8.    Height   Districts.    For   the   purpose   of   regulating   and 
imiling  the  height  and  bulk  of  buildings  hereafter  erected,  the  City 

*Par.  £  of  sec  7,  tmendrd  as  above.  March  23,  1917. 
**Par.  r  of  sec.  7.  amended  as  above.  December  21,  1917, 
"Pax.  0  of  sec  7.  amended  as  above,  September  21.  1917. 
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of  NcM'  York  is  hereby  divided  into  six  classes  of  districts :  (d)  ihic^ 
quarter  limes  districts,  (h)  one  times  districts,  {c)  one  and  omc-^ 
quarter  times  districts,  {d)  one  and  one-half  times  districts,  {c)  tw< 
times  districts.  (/)  two  and  one-half  times  districts;  as  shown 
the  height  district  map  which  accompanies  this  resolution  and 
hereby  declared  to  be  part  hereof.  The  height  distrias  designate 
on  said  map  arc  hereby  established.  The  height  district  map  dcsii 
nations  and  map  designation  rules  which  accompany  said  hct^hl 
district  map  are  hereby  declared  to  be  part  thereof.  No  building 
or  part  of  a  building  shall  be  erected  except  in  conformity  wuH 
the  regulations  herein  prescribed  for  the  height  district  in 
such  building  is  located. 

(a)    In  a  three-quarter  times  district  no  building  shall  t>e  erecti 
to  a  height  in  excess  of  three-quarter  times  the  width  of  the  street, 
but  for  each  one  foot  that  the  building  or  a  portion  of  it  sets  bade 
from  the  street  line  one   foot  shall  be  added  to  the  height  limit  o£ 
Buch  building  or  such  portion  thereof. 

{b)    In  a  one  times  district  no  building  shall  be  erected  to  a  heii 

iti  excess  of  the  width  of  the  street,  but  for  each  one  fool  that 

building  or  a  portion  of  it  sets  back  from  the  street  line  two  U 

shall  be  added  to  the  height  limit  of  such  building  or  such  portion 

thereof.  H 

(c)    In  a  one  and  one-quarter  times  district  no  butlding^  shall  bcA' 

erected  to  a  height  in  excess  of  one  and  one-quarter  times  the  width     ' 

of  the  street,  but  for  each  one  foot  that  the  building  or  a  portion  of 

it  sets  back  from  the  street  line  two  and  one-half  feet  shall  be  added fll 

to  the  height  limit  of  such  building  or  such  portion  thereof.  fl 

((f)    In  a  one  and  one-half  times  district  no  building   shall  bcH 

erected  to  a  height  in  excess  of  one  and  one-half  times  the  width  of  ■ 

the  street,  but  for  each  one  foot  that  the  building  or  a  portion  of  H 

it  sets  back  from  the  street  line  three   feet  shall  be  added  to  theV 

height  limit  of  such  building  or  such  portion  thereof.  H 

ie)    In  a  two  times  district  no  building  shall  be  erected  to  a  hct^btfl 

in  excess  of  twice  the  width  of  the  street,  but  for  each  one  foot  thatH 

the  building  or  a  portion  of  it  sets  back  from  the  street  line  four  ^^c^H 

shall  be  added  to  the  height  limit  of  such  butlding  or  sach  portloaH 

thereof.  H 

(/)    In  a  two  and  one*half  times  district  no  buildlttf;  shaC  beS 

erected  to  a  height  in  excels  of  two  and  one-half  times  the  widlh  H 

of  the  street,  but  for  each  one  foot  that  the  buildmg  or  a  portion  of  H 

it  sets  back  from  th»'  «trrff  linr  five  fret  shall  be  added  to  the  height  H 

limit  of  such  )  <  thereof."**  H 

Skc.  9.    //.  ,  tfs.     (a)  On  streets  less  than  H 

50  feet  in  width  the  ^oinc  height  regulations  siull  tic  aptkUcd  a«  an  H 

"*  Section  6  amended  as  atwve  November  15.   1921.  H 
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rtrwts  50  feet  in  width  and,  except  for  the  purposes  of  paragraph  d 
of  this  section,  on  streets  more  than  100  feet  in  width  the  same  height 
ftjpiUtions  shall  be  applied  as  on  streets  100  feet  in  width. 

(6)  Along  a  narrower  street  near  its  intersection  with  a  wider 
sirret,  any  building  or  any  part  of  any  building  fronting  on  the  nar- 
rower street  within  100  feet,  measured  at  right  angles  to  the  side 
ofihc  wider  street,  shall  be  governed  by  the  height  regulations  pro- 
vided for  the  wider  street.  A  corner  building  on  such  intersecting 
itrecta  shall  be  governed  by  the  height  regulations  provided  for  the 
wider  street  for  150  feet  from  the  side  of  such  wider  street,  measured 
iJong  such  narrower  street, 

{()  Above  the  height  limit  at  any  level  for  any  part  of  a  build- 

rag  a  dormer,  elevator  bulklicad  or  other  structure  may  be  erected 

piX)vidcd  its  frontage  length  on  any  given  street  be  not  greater  than 

^  per  cent,  of  the  length  of  such  street  frontage  of  such  part  of  the 

'''^tiding.     Such  frontage  length  of  such  structure  at  any  given  level 

^^all  be  decreased  by  an  amount  equal  to  one  per  cent,  of  such  street 

'^''ontagc  of  such  part  of  the  building  for  every  foot  such  level  is 

'*bovc  such  height  limit.    If  there  are  more  than  one  such  structures, 

>vir  aggregate  frontage  shall  not  exceed  the  frontage  length  above 

rmined  at  any  given  level. 

(li)  If  the  area  of  the  building  is  reduced  so  that  above  a  given 
vel  it  ewers  in  the  aggregate  not  more  than  2$  per  cent,  of  the 
'ea  of  the  lot,  the  building  above  such  level  shall  be  excepted  from 
ic  foregoing  provisions  of  this  article.    Such  portion  of  the  building 
be  erected  to  any  height,  provided  that  the  distance  which  it 
»ack  from  the  street  line  on  each  street  on  which  it  faces,  plus 
of  the  width  of  the  street,  equals  at  least  75  feet.     But  for  each 
IC   per  cent,  of  the  width  of  the  lot  on  the  street  line  that  such 
treei  wall  is  less  in  length  than  such  width  of  the  lot,  such  wall 
ly   be  erected   four  inches  nearer  to  the  street   line. 

(r)  When  at  the  time  plans  are  61ed  for  the  erection  of  a  building 

icrc   are  buildings  in  excess  of  the  height  limits  herein  provided 

I*  feet  of  cither  end  of  the  street  frontage  of  the  proposed 

jT  directly  opposite  such  building  across  the  street,  the  height 

which  the  street  wall  of  the  proposed  building  may  rise  shall  be 

Teased  by  an  amount  not  greater  than  the  average  excess  height 

of  the  walls  on  the  street  line  within  50  feet  of  either  end  of  the 

LrecC  frontage  of  the  proposed  building  and  at  right  angles  to  the 

■cet  frontage  of  the  proposed  building  on  the  opposite  side  of  the 

ret     The  average  amount  of  such  excess  height  shall   be  cora- 

ted  by  adding  together  the   excess  heights  above  the   prescribed 

light  limit  for  the  street  frontage  in  question  of  all  of  the  walla 

the  street  line  of  the  buildings  and  parts  of  buildings  within  the 

Itotc  defined  frontage  and  dividing  the  sum  by  the  total  number  of 

ildings  and  vacant  plots  within  such  frontage. 
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(f)  Nothing  in  this  article  shall  prevent  the  projection  of 
cornice  beyond  the  street  wall  to  an  extent  not  exceeding  6ve 
cent,  of  the  width  of  the  street  nor  more  than  five  feet  in  any  cue. 
Nothing  in  this  article  shall  prevent  the  erection  above  the  heighl 
limit  of  a  parapet  wall  or  cornice  solely  for  ornament  and  without 
windows  extending  above  such  height  limit  not  more  than  five  per 
cent,  of  such  height  limit,  but  such  parapet  wall  or  cornice  may  in 
any  case  be  at  least  five  and  one-half  feet  high  above  such  height 
limit. 

((/)  The  provisions  of  this  article  shall  not  apply  to  the  erection 
of  church  spires,  belfries,  chimneys,  flues  or  gas  holders. 

(/i)  Where  not  more  than  50  feet  of  a  street  frontage  would 
otherwise  be  subjected  to  a  height  limit  lower  than  that  allowed  im- 
mediately beyond  both  ends  of  such  frontage,  the  height  limit  on  such 
frontage  shall  !>e  equal  to  the  lesser  of  such  greater  hei'.* 

(1)   If  an  additional  story  or  stories  arc  added  to  a  hm  ^t- 

ing  at  the  time  of  the  passage  of  this  resolution,  the  c\  'Is 

of  which  are  in  excess  of  the  height  limits  prescribed  in  .  Ic, 

the  height  limits  for  such  additional  story  or  stories  shall  Ik  compittrd 
from  the  top  of  the  existing  walls  as  though  the  latter  were  not  in 
excess  of  iJic  prescribed  height  limits  and  the  carrying  up  of  existing 
elevator  and  stair  enclosures  shall  be  exempted  from  the  provisions 
of  this  article. 

ARTICLE  IV — AREA  DISTRICTS 

Sec.  10.  Area  Districts.  For  the  purpose  of  regulating  »nd  «le- 
termining  the  area  of  yards,  courts  and  other  open  spaces  for  build- 
ings hereafter  erected,  the  City  of  New  York  is  hereby  divided  into 
five  classes  of  area  districts:  A,  B,  C,  D  and  E;  as  shown  on  Ibc 
area  district  map  which  accompanies  this  resolution  and  is  hereby 
declared  to  be  part  hereof.  The  area  districts  designated  on  said  nap 
are  hereby  istabUshcd.  The  area  district  map  designations  and  map 
designation  rulrs  which  accompany  said  area  district  map  are  herrby 
declared  to  be  a  part  thereof.  No  building  or  part  of  a  building 
shall  be  erected  except  in  conformity  with  the  rcgiiluiions  herein 
prescribed  for  tlie  area  district  in  which  such  butldiiit:  is  loCAted. 
Unless  otherwise  expressly  provided  the  term  rear  yard,  side  yard, 
outer  court  or  inner  court  when  used  in  this  article  shall  '"•  '•'^'n^rd 
to  refer  only  to  a  rear  yard,  side  yard,  outer  court  or  ,rt 

required  by  this  article.  No  lot  area  shall  be  so  reduced  or  uuinnvned 
that  the  >*ards,  courts  or  a])en  spaces  jihall  t)c  smaller  than  prcacribed 
iu  tikis  article. 

Sff.  II      A  Districts,    In  an  A  district   a  cotirt   at   any  jfiveti 
ht  he  at  least  one  inch  in  least  dimension  fur  each  ooc  fouc 

of  i^hL 

Sec  11.    B  Diifricts,    In  a  B  district  a  rear  yard  at  any  giteo 
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height  shall  be  at  least  two  inches  in  least  dimension  for  each  one 

Cool  of  such  height.    The  depth  of  a  rear  yard  at  its  lowest  level  shall 

|bc  at  least  10  per  cent,  of  the  depth  of  the  lot.  but  need  not  exceed 

10  feel  at  such  level.    An  outer  court  or  a  side  yard  at  any  given 

Iheight  shall  be  at  least  one  inch  in  least  dimension  for  each  one  foot 

of  such  height.     An  outer  court  at  any  given  point  shall  be  at  least 

one   and  one-half  inches   in   least  dimension   for  each  one   foot  of 

ilcngiii.    But  for  each  one  foot  that  an  outer  court  at  any  given  height 

f-would,  under  the  above  rules,  be  wider  in  its  least  dimension   for 

such  height  than  the  minimum  required  by  its  length,  one  inch  shall 

be  deducted  from  the  required  least  dimension  for  such  height  for 

^ach  24  feet  of  such  height.    A  side  yard  for  its  length  within  50  feel 

if  the  street  may  for  the  purposes  of  the  above  rule  be  considered  an 

iter  court 

Sec  13.     C  Districts,     (a)  In  a  C  district  a  rear  yard  at  any 

iven  height  shall  be  at  least  three  inches  in  least  dimension  for  each 

one  fool  of  such  height.     The  depth  of  a  rear  yard  at  its  lowest  level 

shall  l>e  at  least  10  per  cent,  of  the  depth  of  the  lot  but  need  not  exceed 

110  feet  at  such  level.     An  outer  court  or  a  side  yard  at  any  given 

■eight  shall  be  at  least  one  and  one-half  inches  in  legist  dimension 

for  each  one  foot  of  such  height.    An  outer  court  at  any  given  point 

'shall  be  at  least  one  and  one-half  inches  in  least  dimension  for  each 

one  foot  of  length.     On  a  lot  not  mure  than  30  feet  in  mean  width 

in  outer  court  or  a  side  yard  at  any  given  height  shall  be  not  less 

rhan  one  inch  in  least  dimension  for  each  one  foot  of  such  height, 

ind  an  inner  court  at  any  given  height  shall  be  either  (i)  not  less 

:han  ti»*o  inches  in  least  dimension  for  each  one  foot  of  such  height 

If   (j)   it  s^iall  be  of  an  equivalent  area  as  hereinafter  specified  in 

paragraph  c  oi  section  17. 

(b)  If  the  owner  or  owners  of  any  part  of  a  C  district  set  aside 
perpetually  for  the  joint  recreational  use  of  the  residents  of  such 
>arl  designated  by  them,  an  area  at  least  equal  to  10  per  cent,  of  the 
'ca  of  such  part  in  addition  to  all  yard  and  court  requirements 
a  B  district,  such  part  shall  be  subject  to  the  regulations  herein 
ibcd  for  a  B  district.  Such  joint  recreational  space  ;.hall  be 
led  of  one  or  more  tracts,  each  of  which  shall  be  at  least  40 
Tret  in  least  dimension  and  5,000  square  feet  in  area  and  shall  be 
ipprovcd  by  the  Board  of  Appeals  as  suitable  for  the  joint  recrea- 
lal  use  of  such  residents. 

Sec,  14.  D  Districts,  [a)  In  a  D  district  a  rear  yard  at  any 
^iven  height  shall  be  at  least  four  inches  in  least  dimension  for  each 
me  foot  of  such  height  The  depth  of  a  rear  yard  at  its  lowest  level 
11  be  at  least  10  per  cent,  of  the  depth  of  tlie  lot,  hut  need  not 
'  t  at  such  level.  If  a  building  in  a  D  district  is  located 
c  district  as  designated  on  the  use  district  map,  the  depth 
if  a  rear  yard  at  its  lowest  level  shall  be  at  least  20  per  cent,  of  the 
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depth  of  the  lot,  but  need  not  exceed  ao  feet  at  such  level  How- 
ever, for  each  one  foot  in  excess  of  lo  feet  of  the  depth  of  soch 
rear  yard  at  its  lowest  level,  there  may  be  substituted  one  foo«  of 
depth  of  unoccupied  space  across  llie  whole  width  of  the  front  of 
the  lot  at  the  curb  level,  between  the  street  line  and  the  street  wall 
of  the  building:. 

ib)  In  a  D  district  an  outer  court  or  a  side  yard  at  any  given 
height  shall  be  at  least  two  inches  in  least  dimension  for  each  one 
foot  of  such  height.  An  cuter  court  at  any  given  point  shall  be  at 
least  two  inches  in  least  dimension  for  each  one  foot  of  length.  On 
a  lot  not  tnore  than  30  feet  in  mean  width  an  outer  court  or  a  side 
yard  at  any  given  height  shall  be  not  less  than  one  and  oa«-ha1f 
inches  in  least  dimension  for  each  one  foot  of  such  height.  On  such 
lot  an  outer  court  at  any  given  point  shall  be  not  less  than  one  and 
one-half  inches  in  least  dimension  for  each  one  foot  of  length.  On 
such  lot  an  inner  court  at  any  given  height  shall  be  either  (i)  not 
less  than  three  inches  in  least  dimension  for  each  one  foot  of  such 
height  or  (2)  it  shall  be  of  an  equivalent  area  as  specified  in  para- 
graph c  of  section  17. 

(c)  In  a  D  district  no  building  located  within  a  residence  district 
as  designated  on  the  use  district  map  shall  occupy  at  the  curb  lerel 
more  than  60  per  cent,  of  the  area  of  the  lot,  if  an  interior  lot,  or 
80  per  cent,  if  a  corner  lot.  In  computing  such  percentage  any  part 
of  the  area  of  any  corner  lot  in  excess  of  8,000  square  feet  shall  tw 
considered  an  interior  lot. 

(1/)  If  the  owner  or  owners  of  any  part  of  a  D  district  set  aside 
perpetually  for  the  joint  recreational  use  of  the  residents  of  sudi  part 
•signaled  by  them,  an  area  at  least  equal  to  10  per  cent,  of  the  area 
of  such  part  in  addition  to  all  yard  and  court  requirements  for  a  C 
district,  such  part  shall  he  subject  lo  the  regulations  herein  preHcrtbed 
for  a  C  district.     Such  joint  recreational  space  shall  be  >  af 

one  or  more  tracts,  each  of  which  shall  be  at  least  40  :  \si 

dimension  and  5,000  square  feet  in  arm  and  shall  be  approved  by 
the  Board  of  Appeals  as  suitable  for  the  joint  recreational  use  of 
such  residents. 

Sec.  15,  E  Districts,  (a)  In  an  E  district  a  rear  yard  at  any 
^en  height  shall  he  at  least  five  inches  in  least  dimension  for  cacb 
"one  font  of  such  height.  The  depth  of  a  rear  van!  at  ;Li  lowtat  level 
shall  be  at  least  \<.  per  cent,  of  the  depth  of  the  lot,  but  need  not  ex- 
ceed 15  feet  at  such  level.  If  a  building  in  an  H  <littric1  i  '  in 
a  residence  diNtrict  as  desigiuited  on  the  use  district  map.  '  of 
a  rear  yard  at  its  lowest  level  shall  be  at  least  2$  per  cent-  th 
of  the  lot.  but  need  not  exceed  7$  feet  at  mch  level,  }{<>..  .,..,  tar 
each  one  foot  in  excess  of  to  feet  of  the  depth  of  such  rear  yard  M 
its  lowest  level  there  may  he  substituted  one  foot  of  depth  of  cnoc^ 
cupied  space  acres*  the  whole  width  of  the  front  of  the  lot  at  the 


i 
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curb  level  between  the  street  line  and  the  street  wall  of  the  building. 
In  an  E  district  on  at  least  one  side  of  every  building  located  within 
a  residence  district  there  shall  be  a  side  yard  along  the  side  lot  line 
for  the  full  depth  of  the  lot  or  back  to  the  rear  yard. 

{b}  In  an  E  district  an  outer  court  or  side  yard  at  any  given 
height  shall  be  at  least  two  and  one-half  inches  in  least  dimension 
for  each  one  foot  of  such  height.  On  a  lot  not  more  than  50  feet 
in  mean  width  an  outer  court  or  a  side  yard  at  any  given  height 
shall  be  at  least  two  inches  in  least  dimension  for  each  one  foot  of 
such  height  An  outer  court  at  any  given  point  shall  be  at  least  two 
and  one-half  inches  in  least  dimension  for  each  one  foot  of  length. 

(<■)  In  an  K  district  no  building  located  within  a  residence  dis- 
trict as  designated  on  the  use  district  map  shall  occupy  at  the  curb 
level  more  than  50  per  cent,  of  the  area  01  the  lot,  if  an  interior  lot, 
or  70  per  cent,  if  a  corner  lot,  and  above  a  level  18  feet  above  the 
curb  no  building  shall  occupy  more  than  30  per  cent,  of  the  area  of 
tlie  lot,  if  an  interior  lot.  or  40  ]>er  cent,  if  a  corner  lot.  In  com- 
puting such  percentage  any  part  of  the  area  of  any  corner  lot  in 
excess  of  8,000  square  feet  shall  be  considered  an  interior  lot. 

Sec.  16.  Rear  Vanis,  (a)  Except  in  A  districts,  for  lots  or  por- 
tions of  lots  that  are  back  to  back  there  shall  be  rear  yards  extending 
along  the  rear  lot  lines  of  such  lots  .or  portions  of  lots  wherever  they 
are  more  than  55  feet  back  from  the  nearest  street.  Such  rear  yard 
shall  be  at  least  of  the  area  and  dimensions  herein  prescribed  for  the 
area  diMrict  in  which  it  is  located  at  every  point  along  such  rear 
lot  line.  Within  55  feet  of  the  nearest  street  no  rear  yards  shall  he 
rcqutretL  No  rear  yard  shall  be  required  on  any  corner  lot  nor  on 
the  portion  of  any  lot  that  is  back  to  back  with  a  corner  lot. 

(b)  Where  a  building  is  not  within  a  residence  district  as  desig- 
nated on  the  use  district  map,  the  lowest  level  of  a  rear  yard  shall 
not  be  above  the  sill  level  of  the  second  story  windows,  nor  in  any 
case  more  than  23  feet  above  the  curb  level.  Where  a  building  is 
within  a  residence  district  the  lowest  level  of  a  rear  yard  shall  not 
be  alwve  the  curb  level,  except  that  not  more  than  40  per  cent,  of  the 
area  of  the  yard  may  be  occupied  by  the  building  up  to  a  level  18 
fret  above  the  curb  level.  In  the  case  of  a  church,  whether  within 
Of  without  a  residence  district,  such  40  per  cent,  may  be  occupied  up 
to  It  level  of  30  feet  above  the  curb  level. 

(c)  Oiitnncys  or  flues  may  be  erected  within  a  rear  yard  provided 
tbcy  do  not  exceed  five  square  feet  in  area  in  the  aggregate  and  do 
not  oWruct  ventilation. 

(d)  Except  in  A  districts,  where  a  building  on  an  interior  lot 
between  lots  for  which  rear  yards  are  required  runs  through  the 
Mock  from  street  to  street  or  to  within  55  feet  of  another  street, 
there  shall  be  on  each  side  lot  line  above  the  sill  level  of  the  second 
^tory  windows  and  in  any  case  above  a  level  23  feet  above  the  curb 
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fevel  ;i  court  of  at  ]ca%t  ertuivalent  area  at  any-  given  bc^ftc 

rtf\mrf«\  Ujt  an  inner  court  at  »uch  height  and  havii^  a 
ftirm  nr>t  les^  than  that  required  for  an  outer  court  at  the 

(e)  When  a  propo<ted  building  is  on  a  lot  which  is  bade  to 
with  a  U/i  or  UM  on  which  there  is  a  building  or  bntlrtings 
rear  yard?t  les<»  in  depth  than  would  be  required  under  ttas  afticb^ 
the  depth  of  the  rear  yard  of  the  proposed  building  shall  not  be  re- 
quired to  U-  (greater  at  any  given  level  than  the  average  depth  of  dK 
rear  yard^  directly  hack  to  hack  with  it  at  such  level,  but  in  no  aat 
nhall  the  dqfth  of  such  rear  yard  be  less  at  any  height  than  the  kaai 
dimension  prescrilied  for  an  outer  court  at  such  height. 

Sw:,  ty.  Courts,  (a.)  If  a  room  in  which  persons  live,  sleep. 
work  or  roiiKrcK<'itc  receives  its  light  and  air  in  whole  or  in  put 
directly  from  an  open  space  on  the  same  lot  with  the  building,  there 
shall  be  at  least  one  inner  court,  outer  court,  side  yard  or  rear  vard 
uprm  which  a  window  or  ventilating  skylight  opens  from  such  roam. 
Such  inner  court,  outer  court  or  side  yard  shall  be  at  least  of  the 
area  and  dimensions  herein  prescribed  for  the  area  district  in  whtcfa 
it  is  located.  Such  rear  yard  shall  be  at  least  of  the  area  and  dimen- 
siotiM  herein  iircscrilK'd  for  an  inner  court  in  the  area  district  in  which 
it  is  tricnted.  In  an  A  district,  such  inner  court,  outer  court,  side  yard 
or  rear  yard  shall  be  at  least  of  the  area  and  dimensions  herein  pre- 
Hcrilied  for  a  court  in  such  district.  The  unoccupied  space  within 
the  lot  in  front  of  every  part  of  such  window  shall  be  not  less  than 
three  feel,  measured  at  rij^lit  anples  thereto.  Courts,  yards  and  other 
open  spnees.  if  provided  in  addition  to  those  required  by  this  section, 
need  ntti  he  of  die  area  and  dimensions  herein  prescribed.  The  pro- 
visions of  tills  seetioii  shall  not  be  deemed  to  apply  to  courts  or  shafts 
for  bathrooms,  toilet  compartments,  hallways  or  stairways. 

(h)  The  least  dimension  of  an  outer  court,  inner  court  or  side 
yard  at  its  lowest  level  shall  be  not  less  than  four  feet,  except  that 
where  the  walls  honndintr  a  side  yard  within  the  lot  are  not  more  than 
25  feet  in  mean  height  and  not  more  than  40  feet  in  length,  such 
least  diniensi<iii,  except  in  an  K  district,  may  be  not  less  than  three 
feet.  Where  any  otiter  court  opens  on  a  street  such  street  may  be 
considered  as  part  of  such  court. 

if-)  The  least  dln»ension  of  an  inner  court  at  any  given  height 
shall  he  not  less  than  that  which  would  be  required  in  inches  for 
rni'h  one  t'<M»t  of  heijrht  for  a  rear  yard  of  the  same  height,  except 
that  an  inner  ooiirt  of  equivalent  area  may  be  substituted  for  said 
court.  |»rovide»l  that  for  such  area  its  least  dimension  be  not  less  than 
one  half  of  its  i;realest  dimension.  If  an  inner  court  is  connected  with 
n  street  l>y  a  vide  yard  for  each  one  foot  that  such  side  yard  is  less 
than  o;  fret  In  depth  from  the  street,  one  square  foot  may  be  de- 
ducted from  the  required  area  of  tlie  inner  court  for  each  15  feet 
of  height  of  such  court.    If  the  lot  is  not  required  under  tidt 
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m  to  have  a  rear  yard,  an  outer  court,  not  opening  on  a  street, 
tall  open  at  any  level  on  an  inner  court  on  the  rear  Hne  of  the  lot 
such  mner  court  shall  be  deemed  a  rear  yard  in  such  case. 
Sec.  18.  Area  District  Exceptions,  (a)  The  area  required  in 
a  court  or  yard  at  any  given  level  shall  be  open  from  such  level  to  the 
sky  unobstnictcd,  except  for  the  ordinary  projections  of  skylights  and 
parapets  above  the  boitoni  of  such  court  or  yard,  and  except  for  the 
;r>'  projections  of  window  sills,  belt  courses,  cornices  and  other 
lental  features  to  the  extent  of  not  more  than  four  inches. 
lOT^'evcr,  where  a  side  yard  or  an  outer  court  opens  on  a  street  a 
cornice  may  project  not  over  five  feet  into  such  side  yard  or  outer 
court  within  five  feet  of  the  street  wall  of  the  building.  And  pro- 
rided  that  in  an  E  district  a  one-family  residence,  detached  on  all 
les  and  having  on  one  side  a  side  yard  of  a  clear  and  unobstructed 
ridth  of  not  less  than  five  feet,  may  have  a  cornice  or  cave  project- 
not  more  than  two  feet  six  inches  into  a  side  yard  on  the  opposite 

(b)     An  open  or  lattice  enclosed  iron  fire  escape,  6reproof  outside 

sfiiirway   or  solid-floored  balcony  to  a   fire   tower   may   project   not 

niorc  than  four  feet  into  a  rear  yard  or  an  inner  court,  except  that  an 

►en  or  lattice  enclosed  iron  fire  escape  may  project  not  more  than 

Ight  feet  into  a  rear  yard  or  into  an  inner  court  when  it  does  not 

occupy  more  than  20  per  cent,  of  the  area  of  such  inner  court. 

{c)     A  corner  of  a  court  or  yard  may  be  cut  oflf  between  walls  of 

same  building  provided  that  the  length  of  the  wall  of  such  cut-off 

Foes  .not  exceed  seven  feet. 

(rf)     An  offset  to  a  court  or  yard  may  be  considered  as  a  part  of 
ich  court  or  yard  provided  that  it  is  no  deeper  in  any  part  than  it  is 
ride  on  the  open  side  and  that  such  open  side  be  in  no  case  less  than 
feet  wide. 

{e)     If  a  buiJding  is  erected  on  the  same  lot  with  another  build- 
the  several  buildings  shall,  for  the  purposes  of  this  article,  be 
msidercd  as  a  single  building.    Any  structure,  whether  independent 
\l  or  attached  to  a  building,  shall  for  the  purposes  of  this  article  be 
xrnefl  a  building  or  a  part  of  a  building. 

(/)  If  an  additional  story  or  stories  are  added  to  a  building 
dsting  at  the  time  of  the  passage  of  this  resolution,  the  courts  and 
irds  of  which  do  not  conform  to  the  requirements  of  this  article, 
\e  least  dimensions  of  yards  and  courts  shall  be  increased  from  the 
of  the  existing  yard  or  court  walls,  as  though  they  were  of  the 
described  dimetisions  at  such  heights  and  the  carrying  up  of  existing 
If  '    tair  enclosures  shall  be  exempted  from  the  provisions 


Par.  d  of  sec  18,  amended  as  above,  September  21,  1917. 
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ARTICLE    V — GENERAL   AND   AOUINISTRATITE 

Sec.  19.  Interpretation;  Purpose,  In  interpreting  and  appl 
the  provisions  of  tills  resolution,  they  shall  be  held  to  be  the  mininndv 
requirements  adopted  for  the  promotion  of  the  public  health,  safety, 
comfort,  convenience  and  general  welfare.  It  is  not  intended  b>  this 
resolution  to  repeal,  abrog:ate,  annul  or  in  any  way  to  impair  or 
interfere  with  any  existing  provision  of  law  or  ordinance  or  iny 
rules,  regulations  or  permits  previously  adopted  or  issued  or  which 
shall  be  adopted  or  Issued  pursuant  to  law  relating  to  the  use  of 
buildings  or  premises;  nor  is  it  intended  by  this  resolution  to  inter* 
fere  with  or  abrogate  or  aqnul  any  easements,  covenants  or  other 
agreements  between  parties;  provided,  however,  that  where  this  rcso* 
lution  imposes  a  greater  restriction  upon  the  use  of  buildings  or 
premises  or  upon  height  of  buildings  or  requires  larger  v  irts 

or  other  open  spaces  than  arc  imposed  or  required  by  si  lOg 

provision  of  law  or  ordinance  or  by  such  rules,  rej^ulaiioris  or  pcrnats 
or  by  mcli  easements,  covenants  or  agreements,  tiic  provisions  of  this 
resolution  shall  control. 

Sec.  20.  Rules  and  Regulations:  Modifications  of  Provisions, 
The  Board  of  Standards  and  Appeals,  created  by  chapter  503  of  the 
laws  of  1916,  shall  adopt  from  time  to  time  such  rules  and  reguUrioos 
as  they  may  deem  necessary  to  carry  into  eiTect  the  provisioiu  of 
this  resolution.  Where  there  are  practical  difficulties  or  unneccsswry 
hardships  in  the  way  of  carrying  out  the  strict  letter  of  the  provisioiu 
of  this  resolution  the  Board  of  Appeals  shall  have  power  in  a  specific 
case  to  vary  any  such  provision  in  harmony  with  114  general  purpose 
and  intent,  so  that  the  public  health,  safety  and  general  welfare  maj 
be  secured  and  substantial  justice  done.  Where  the  street  Layout 
actually  on  the  ground  varies  from  the  street  layout  as  sliown  oa  tlie 
use.  hcicfht  or  area  diiilrict  map,  the  designation  shown  on  the  mapped 
street  shall  he  applied  by  the  Board  of  Appeals  to  the  unnafiptd 
streets  in  such  a  way  as  to  carry  out  the  intent  ar'  -  of  th« 

plan  fur  the  particular  section  in  question.     Before  i.  >>   acttoo 

authorized  in  this  section  the  Board  of  Appeals  %\xa\\  give  pubUc 
notice  and  hearing. 

No  garage  for  more  than  five  cars  may  be  erected  or  extended 
and  no  building  not  »ow  u^ed  a%  a  parage  for  Tnorc  than  five  car« 
may  have  its  use  changed  to  a  garage  for  more  than  fire  cars  nn  any 
portion  of  a  street  between  two  intersecting  streets  in  w^  '  rioo 
there  exists  an  exit  from  or  an  entrance  to  a  public  ^  in 

V  tton  there  cxi 

i:,  nrif!   in  nt>  •■, 

li'  .0* 

&.  .         ,  ■       .  liij 

protection  shall  also  booIy  to  duty  organised  schoote   for  childrttt 
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indcr  i6  years  of  ago.  giving  regular  instruction  at  least  five  days  a 

•eck  for  eight  months  or  more  each  year,  owned  and  operated  hy  any 

established  religious   body  or  educational  corporation.     This  Umita- 

iofi  on  the  ktcation  of  garages  shall  apply  to  unrestricted  as  well  as 

isitMSS  and  residence  districts;  hut  in  no  case  shall  it  apply  to  cases 

'here  applications  for  the  erection  or  extension  of  garages  or  the 

ini'crsion  of  existing  huildings  into  garages  may  be  pending  before 

le  Board  of  Appeals  at  the  time  of  the  adoption  of  this  resolution* 

Ssr.   21.     Vfticni'ful  Use:  CcriificaJe  of  Occupancy.     It  shall  be 

to  use  or  permit  the  use  of  any  building  or  premises  or  part 

hereafter  created,  erected,  changed  or  converted  wholly  or 

irtly  tn  its  use  or  structure  until  a  certificate  of  occupancy  to  the 

rfTect  that  the  building  or  premises  or  the  part  thereof  so  created, 

'ected,  changed  or  converted  and  the  proposed  use  thereof  conform 

the  provisions  of  this  resolution  shall   have  been  issued  by  the 

rpcriirtcndcnt  of  buildings  of  the  borough  in  which  such  building  or 

is  located,  or,  in  the  case  of  a  tenement  house  as  defined  in 

ment  House  Law.  by  the  tenement  house  commissioner.     In 

le  case  of  such   building?  or  premises  it   shall  be  the  duty  of  the 

superintendent  of  buildings  or  the  tenement  house  commissioner,  as 

le  case  may  be,  to  issue  a  certificate  of  occupancy  within  ten  days 

iter  A  request  for  the  same  shall  be  filed  in  his  office  hy  any  owner 

if  a  building  or  premises  affected  by  this  resolution,  provided  said 

wilding  or  premises,  or  the  part  thereof  so  created,  erected,  changed 

converted,  and  the  pntposed  use  thereof,  conforms  with  all  the 

uremenls  herein  set  forth.     Under  rules  and  regulations  of  the 

of  Standards  and  Appeals  a  temporary  certificate  of  occupancy 

part  of   a   building  may  be   issued  by   the  superintendent  of 

[ng4  or  the  tenement  house  commissioner  as  the  case  may  be. 

rpon  written  request  from  the  owner,  the  superintendent  of  build- 

l(f»  or  the  tenement  house  commissioner,  as  the  case  may  be.  shall 

If  a  certificate  of  occupancy  for  any  building  or  premises  existing 

It  the  lime  of  the  passage  of  this  resolution  certifying  after  inspcc- 

the  use  of  the  building  or  premises  and  whether  such  use  con- 

^rms  to  the  provisions  of  this  resolution. 

Sec  22.     Enforcement.  Legal  Procedure.  Penalties.    This  resolu- 

tJoii  ihall  t)c  enforced  hy  the  tenement  hou*;e  commissioner,  the  fire 

)mmissioner  and  by  the  superintendent  of  buildings  in  each  l)orough 

Icr  the  rules  and  regulations  of  the  Board  of  Standards  and  Ap- 

cals.    The  tenement  house  commissioner  shall  enforce  the  provisions 

trcin  contained  in  so  far  as  they  affect  or  relate  to  tenement  houses 

itied  by  the  Tenement  House  Law.    The  superintendent  of  build- 

II  in  cacli  borough  enforce  the  provisions  herein  contained  in 


■Flfal  paragraph  added  to  sec  20.  Junt  6,  1919.  and  amended  June 
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^J||^|)uiT<Itngs  or  premises  other  dt&n 

Mussionrr  shall  enforce   the  provbioitt  bcftSB 

.^    relate  to  the  asc  of  completed  bnildifC* 

of.  other  than  tenetnmt  hou&cs.     For  uy 

iic  provisions  of  t}iis  resolution  or  o(  tbe 

aintpted  thereunder,  the  owner,  general  a^ent 

i    \  building  or  premises  where  such   vioUtiofi  hsu 

'::i1l  exist,  and  the  lessee  or  tenant  of  an  cotire 

.riiiises  where  such  violation  has  been  cormnittcd 

ijuJ  the  owner,  general  agent,  contractor,  Icsice  or 

•  xn  of  a  building  or  premises  in  which  part  saek 

II  committed  or  shall  exist,  and  the  general  a 

imr.  contractor  or  any  other  person  who  commits,  tal 

-.   a^uMa  in  such  violation  or  who  maintains  any  buildta^ 

.   which  any  such  violation  shall  exist,  shall  be  Uabic  to 

.1  i>roccdure  and  the  same  penalties  as  are  prescribed  in 

itc  or  ordinance  for  violations  of  the  Building  Code,  and 

1  itions  the  same  legal  remedies  shall  be  had  and  they  shall 

.utcd  in  the  same  manner  as  prescribed  in  any  law  or  onfi- 

..o^tk^  .11  the  case  of  violations  of  said  Building  Code. 

Skc.  33-    Amendments.  Alterations  and  Changes  in  District  Lmt. 
Xh4  Hoard  of  Estimate  and  Apportionment  may   from  time  to 
Ml  it*  own  motion  or  on  petition,  after  public  notice  and  heating, 
ainend.   supplement   or   change   the   regulations   and   districts   herei 
rMrtblifthcd.     Whenever  the  owners  of   50  per  cent,  or  more  of 
littrtlnge  in  any  district  or  part  thereof  shall  present  a  petition 
•infiied  and  acknowledged  to  the  Board  of  Estimate  and  Apportion' 
mrnt  requesting  an  amendment,  supplement,  change  or  repeal  of  the 
regulations  prescribed  for  such  district  or  part  thereof,  it  shall 
duty  of  the  Board  to  vote  upon  said  petition  within  90  da>'5  after 
filing  of  the  same  by  the  petitioners  with  the  secretary  of  the 
If,  however,  a  protest  against  such  amendment,  supplement  or 
be  presented,  duly  signed  and  acknowledged  by  the  owners  of  10  per 
cent,  or  more  of  any  frontage  proposed  to  be  altered,  or  by  the 
of  20  per  cent,  of  the  frontage  immediately  in  the  rear  there 
by  the  owners  of  20  per  cent,  of  the  frontage  directly  ojxposi 
frontage  proposed  to  be  altered,  such  amendment  shall  not  be 
except  by  the  unanimous  vote  of  the  Board.     If  any  area  is 
after  transferred  to  another  district  by  a  change  in  dif-trict 
ar ies  by  an  amendment,  as  above  provided,  the  i "  ;  of 

rciiolutinn  in  regard  to  buildings  or  premises  exist  time  of 

ific  of  this  resolution  shall  apply  to    ■  "i«c» 

.it   the  time  of  passage  of  sudi  anu  i  rasB' 

f erred  area. 

Skc.  24.    CompUfitm  and  RtsfortiHtm  of  Ejrittimg  BnHdi^gt.    f«) 
Nothing  herein  contained  shall  require  any  change  hi  the  ptaiu. 
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miction  or  designated  use  of  a  building  for  which  a  building  per- 
ih  has  been  heretofore  issued,  or  plans  for  which  are  on  file  with 
building  superintendent  or  with  the  tenement  house  department 
the  time  of  the  passage  of  this  resolution,  and  a  permit  for  the 
rcction  of  which  is  issued  within  three  months  of  the  passage  of 
is  resolution  and  the  construction  of  which,  in  either  case,  shall 
iVe  been  diligently  prosecuted  within  a  year  of  the  date  of  such 
it.  and  the  ground  story  framework  of  which,  including  the 
md  tier  of  beams,  shall  have  been  completed  within  such  year, 
id  which  entire  building  shall  be  completed  according  to  such  plans 
61cd  within  Qvc  years  from  the  date  of  the  passage  of  this  resolu- 
in.  Provided,  however,  that  any  plan,  other  than  a  plan  for  a 
Lfage  for  more  than  five  motor  vehicles,  filed  with  the  building 
rperintendent  or  with  the  tenement  house  department  on  July  26, 
July  27.  19 16,  and  a  permit  for  the  erection  of  which  is  issued 
^rior  to  December  25,  1916,  shall  be  deemed  to  have  been  filed  at  the 
imc  of  the  passage  of  this  resolution.  Provided,  also,  that  the  Board 
of  Appeals  may,  after  public  notice  and  hearing,  extend  for  not  to 
:ce<d  one  year,  or,  in  cases  where  one  such  extension  may  have  been 
(ranted,  may  further  extend  for  one  year  the  time  within  which  such 
•ound-stor>'  framework,  including  the  second  tier  of  beams,  shall  be 
tmpleted  in  any  case,  where,  in  the  judgment  of  said  Board,  actual 
mstrijction  or  fabrication  was  begun  early  enough  to  allow  under 
kc  then  existing  conditions  adequate  time  for  completion  as  above 
?cificd»  and  where  such  construction  or  fabrication  was  diligently 
rosecutcd  and  where  such  completion  has  been  prevented  by  condi- 
lons  impossible  to  foresee  and  beyond  the  control  of  the  owner  and 
ulder* 

{b)     Nothing  in  this  resolution  shall  prevent  the  restoration  of  a 

lilding  wholly  or  partly  destroyed  by  fire,  explosion,  act  of  God  or 

of  the  public  enemy  or  prevent  the  continuance  of  the  use  of 

ich  building  or  part  thereof  as  such  use  existed  at  the  time  of  such 

tructlon  of  such  building  or  part  thereof  or  prevent  a  change  of 

ich  existing  use  under  the  limitations  provided  in  section  6.     Noth- 

ig  in  this  resolution  shall  prevent  the  restoration  of  a  wall  declared 

iafc  by  the  superintendent  of  buildings  or  by  a  board  of  survey. 

Sec  25.     IVhcn  Effective.    This  resolution  shall  take  effect  imme- 

itcly. 

Mo,  7,     The  Milwaukee,   Wisconsin,   Ordinance 

^^^  130— An  Obdinance 

To  create  Sections  26.3  to  2677  of  the  Milwaukee  Code  of  1914, 
coiutifuting   Chapter    Ill-a   thereof,    regulating   and    restricting    the 

"Tar.  a  of  sec.  24.  amended  as  above,  December  15,  1916,  October  19, 
;  &od  April  25,  1919. 
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so  far  as  they  relate  to  buildings  or  premises  other  than 
houses.  The  fire  commissioner  shall  enforce  the  provisions 
contained  in  so  far  as  they  relate  to  the  use  of  completed  buildmei 
or  premises,  or  pan  thereof,  other  than  tenement  house-s.  For  ftsj 
aJid  every  violation  of  the  provisions  of  this  resolution  or  of  tbe 
niles  and  re^ilations  adopted  thereunder,  the  owner,  general  agfts 
or  contractor  of  a  building  or  premises  where  such  violation  faai 
been  committed  or  shall  exist,  and  the  lessee  or  tenant  of 
building  or  entire  premises  where  such  violation  has  been 
or  shall  exist,  and  the  owner,  general  agent,  contractor, 
tenant  of  any  part  of  a  building  or  premises  in  which  p«n 
violation  has  been  committed  or  shall  exist,  and  the  general  a^enl, 
architect,  builder,  contractor  or  any  other  person  who  commits,  takcf 
part  or  assists  in  such  violation  or  who  maintains  any  buildioc:  or 
premises  in  which  any  such  violation  shall  exist,  shall  be  liaMc  to 
the  same  legal  procedure  and  the  same  penalties  as  arc  prescribed  m 
any  law,  statute  or  ordinance  for  violations  of  the  Building  Codv,  aod 
for  such  violations  the  same  legal  remedies  shall  be  had  and  they  shall 
be  prosecuted  in  the  same  manner  as  prescribed  in  any  law  or  ordi- 
nance in  the  case  of  violations  of  said  Building  Code. 

Sec.  23.  Amendments,  Alterations  and  Changes  in  District  Lit 
The  Board  of  Estimate  and  Apportionment  may  from  lime  to 
on  its  own  motion  or  on  petition,  after  public  notice  and  hcarii 
amendp  supplement  or  change  the  regulations  and  districts  herein 
established.  Whenever  the  owners  of  50  per  cent,  or  more  of  the 
frontage  in  any  district  or  part  thereof  shall  present  a  petition  duly 
signed  and  acknowledged  to  the  Board  of  Estimate  and  Apportion- 
ment requesting  an  amendment,  supplement,  change  or  repeal  of  the 
regulations  prescribed  for  such  district  or  part  thereof,  it  shall  be  the 
duty  of  the  Board  to  vote  upon  said  petition  within  90  days  after  the 
filing  of  the  same  by  the  petitioners  with  the  secretary  of  the  Board. 
If,  however,  a  protest  against  such  amendment,  supplement  or  change 
be  presented,  duly  signed  and  acknowledged  by  the  owners  nf  ao  per 
cent,  or  more  of  any  frontage  proposed  to  be  altered,  or  by  the  ovracn. 
of  20  per  cent,  of  the  frontage  immediately  in  the  rear  then 
by  the  owners  of  ao  per  cent,  of  the  frontage  dirnrtly  oppo4il 
frontage  proposed  to  be  altered,  such  amendmem  shall  tmU  be 
except  by  the  unanimous  vote  of  the  Board.  If  any  area  is 
after  transferred  to  another  district  by  a  change  in  (li:itrict  booi 
Bnr&  by  an  amendment,  as  abo\'e  provided.  *'  "" 
resolution  in  regard  to  buildings  or  premises  :se 

the  paasage  of  this  resolution  shall  apply  t-  i;t<-« 

existing  at  the  time  of  passage  uf  such  anu  rAn>- 

ferrcd  area. 

Src.  34.    Completion  and  Resioration  of  ExiJitv.^  1  rf^.7.     ft 

Nothing  herein  contained  shall  require  any  change  in  the  plans. 
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tioD  or  designated  use  of  a  building  for  which  a  building  per- 
nt  has  been  heretofore  issued,  or  plans  for  which  are  on  file  with 
the  building  superintendent  or  with  the  tenement  house  department 
at  the  time  of  the  passage  of  this  resolution,  and  a  permit  for  the 
:Ction  of  whicfi  is  issued  within  three  months  of  the  passage  of 
tis  resolution  and  the  construction  of  which^  in  either  case,  shall 
ive  been  diligently  prosecuted  within  a  year  of  the  date  of  such 
rrmit,  and  the  ground  story  framework  of  which,  including  the 
md  tier  of  beams,  shall  have  been  completed  within  such  year, 
ind  which  entire  building  shall  be  completed  according  to  such  plans 
IS  bled  within  five  years  from  the  date  of  the  passage  of  this  resolu- 
tion. Provided,  however,  that  any  plan,  other  than  a  plan  for  a 
parage  for  more  than  five  motor  vehicles,  filed  with  the  building 
ipcrintendcnt  or  with  the  tenement  house  department  on  July  26, 
July  27,  19 16,  and  a  permit  for  the  erection  of  which  is  issued 
^rior  to  December  25.  1916,  shall  be  deemed  to  have  been  filed  at  the 
Ixme  of  the  passage  of  this  resolution.  Provided,  also,  that  the  Board 
of  Appeals  may,  after  public  notice  and  hearing,  extend  for  not  to 
exceed  one  year,  or,  in  cases  where  one  such  extension  may  have  been 
granted,  may  further  extend  for  one  year  the  time  within  which  such 
ground-story  framework,  including  the  second  tier  of  beams,  shall  be 
:oniplcted  in  any  case,  where,  in  the  judgment  of  said  Board,  actual 
instruction  or  fabrication  was  begun  early  enough  to  allow  under 
ic  then  existing  conditions  adequate  time  for  completion  as  above 
llied.  and  where  such  construction  or  fabrication  was  diligently 
:utcd  and  where  such  completion  has  been  prevented  by  condi- 
imposbiblc  to  foresee  and  beyond  the  control  of  the  owner  and 
icr* 

b)     Nothing  in  this  resolution  shall  prevent  the  restoration  of  a 
mg  wholly  or  partly  destroyed  by  fire,  explosion,  act  of  God  or 
►f  the  public  enemy  or  prevent  the  continuance  of  the  use  of 
such  building  or  part  thereof  as  such  use  existed  at  the  time  of  such 
lestruction  of  such  building  or  part  thereof  or  prevent  a  change  of 
:h  existing  use  under  the  limitations  provided  in  section  6.     Noth- 
this  resolution  shall  prevent  the  restoration  of  a  wall  declared 
Fe  tiy  the  superintendent  of  buildings  or  by  a  board  of  survey. 
iEC.  25.     IVhen  Effective.    This  resolution  shall  take  effect  imme- 
iatdy. 

No.  7.    The  Milwaukee,  Wisconsin.  Ordinance 

lao— An  Ordinance 

To  create  Sections  26.3  to  26.yy  of  the  Milwaukee  Code  of  1914, 
ttituting   Chapter   Ill-a   thereof,   regulating   and    restricting   the 

•Par.  41  of  sec.  24,  amended  as  alwve,  December  15,  1916,  Ociobtfr  19, 
M7-  and  April  25,  1919. 
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location  of  trades  and  industries  and  the  location  of  buildings  designed 
for  specified  uses^  and  regulating  and  limiting  the  height  and  bulk  of 
buildings  hereafter  erected,  and  regulating  and  determining  the  area 
of  yards,  courts  and  other  open  spaces  surrounding  buildings,  and 
establishing  the  boundaries  for  the  said  purposes. 

The  Mayor  and  the  Common  Council  of  the  City  of  Milwaukee  do 
ordain  as  follows: 

Sec.  I.  There  are  added  to  the  Milwaukee  Code  of  1914  twenty- 
eight  (28)  new  sections  constituting  Chapter  Ill-a  thereof  to  read: 

CHAPTER   III-A 
BUILDING  ZONES 

Article  J.    Definitions 

Sec.  26.3.    Certain  words  in  this  chapter  are  defined  as  follows: 

Words  used  in  the  present  tense  include  the  future;  the  singular 
number  includes  the  plural  and  the  plural  the  singular;  the  word  lot 
includes  the  word  plot ;  the  word  building  includes  the  word  structure. 

Private  Garage.  A  private  garage  is  a  garage  for  not  more  than 
four  automobiles,  for  storage  only,  and  intended  for  private  use,  but 
in  which  space  may  be  rented  for  storage  only  of  not  more  than  two 
non-commercial  automobiles  by  others  than  the  occupants  of  the  build- 
ing to  which  such  garage  is  accessory. 

Non-conforming  Building  or  Use,  A  non-conforming  building  or 
use  is  one  that  does  not  conform  with  the  reg^ulations  of  a  given  use 
district. 

Lot.  A  lot  is  a  parcel  of  land  in  a  single  ownership  occupied  by 
not  more  than  one  building  and  the  accessory  buildings  or  uses  cus- 
tomarily incident  to  it,  including  such  open  spaces  as  are  required  by 
this  chapter. 

Corner  Lot.  A  corner  lot  is  a  lot  or  portion  of  a  lot  not  more 
than  fifty  feet  wide  at  the  junction  of  and  fronting  on  two  intersect- 
ing streets.  Any  portion  of  a  lot  more  than  fifty  feet  distant  from 
that  street  with  the  greater  frontage  shall  comply  with  all  the  pro- 
visions of  this  chapter  respecting  interior  lots. 

Interior  Lot.    An  interior  lot  is  a  lot  other  than  a  corner  lot. 

Depth  of  Lot.  The  depth  of  a  lot  is  the  mean  distance  from  the 
street  line  of  the  lot  to  its  rear  line  measured  in  the  general  direction 
of  the  side  lines  of  the  lot. 

Street  Line.  The  street  line  is  the  dividing  line  between  the 
street  and  the  lot. 

Rear  Yard.  A  rear  yard  is  an  open,  unoccupied  space  on  the 
lot  with  a  building  between  the  rear  line  of  the  building  and  the 
line  of  the  lot  unobstructed  to  the  sky. 
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Side  Vard.  A  side  yard  is  an  open  unoccupied  space  on  the  same 
loC  with  a  building  situated  between  the  building  and  the  side  line  of 
th«  kw  and  extending  through  from  the  street  to  the  rear  yard,  or 
whtre  no  rear  yard  is  required,  to  the  rear  line  of  the  lot. 

Oilier  Court.  An  outer  court  is  an  open,  unoccupied  space  other 
than  a  yard  on  the  same  lot  with  a  building  extending  to  either  the 
reel,  alley  or  the  rear  yard. 

inmr  Court.  An  inner  court  is  an  open,  unoccupied  space  on  the 
same  lot  with  a  building  not  extending  to  either  the  street,  alley  or 
ihc  rear  yard. 

IVidlh  of  a  Yard  or  Court,  The  width  of  a  yard  or  court  is  its 
least  horizontal  dimension  at  its  lowest  level. 

Lcfifjth  of  an  Outer  Court.    The  length  of  an  outer  court  is  the 

Porizontal  distance  between  the  end  opening  on  a  street  or  rear  yard 
nd  thr  end  opposite  such  street  or  rear  yard. 
/  ■  a  Yard  or  Court.    The  height  of  a  yard  or  court  is  the 

crri  incc  from  the  lowest  level  of  such  yard  or  court  to  the 

ighest  point  of  any  hounding  wall. 
Half  Story,    A  half  story  is  a  story  which  is  situated  in  a  sloping 
roof^  the  floor  area  of  which  docs  not  exceed  two-thirds  of  the  floor 
area  of  the  story  immediately  below  it  and  which  docs  not  contain  an 
independent  apartment. 

Building  Area.  The  building  area  is  the  maximum  horizontal  pro- 
jected arra  of  a  building  and  its  accessories. 

r     '     ■         of  Other   Words  as  in   Chapter  IV.     Any   words  not 
eft:  n  shall  be  construed  as  defined  or  construed  in  Chapter 

I  Milwaukee  Code  of   1914. 

Article  ^.     Use  Districts 

Set.  36.4.    Establishment  of  Use  Districts.     For  the  purpose  of 

•^  ami  restricting  the  location  of  trades  and  industries  and 

:on  of  buildings  designed  for  specified  purposes,  the  City  of 

mukee  is  hereby  divided  into  four  classes  of  districts;  residence 

lets;  local  business  districts;  coumuTcial  and  light  manufacturing 

;  and  industrial  districts;  as  shown  on  the  use  district  map 

accompanies  ihta  chapter  and  is  hereby  declared  to  be  part 

■cof.     The  use  districts  designated  on  said  map  arc  hereby  estab- 

lUJicd.    Tlic  use  district  designations  which  accompany  said  use  dis- 

•ict  m^p  nre  hereby  declared  to  be  part  thereof.     No  building,  struc- 

tf  hall  be  erected  or  used  for  any  purpose  other  than 

ptj:  ,  d  in  the  use  district  in  which  such  building,  slruc- 

lurc  or  premises  is  located. 

Srcr.  26.41.     Uses  Permitted  in  Residence  Districts,     In  a  residence 

'tct  00  building,  structure  or  premises  shall  be  used  and  no  build- 

igr  or  «tmctare  shall  be  erected  which  is  arranged,  intended  or  de- 
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si^ed  (o  be  used  except  for  one  or  more  of  the  foUowing^  specified 
uses: 

1.  Single  family  dwellings,  two  family  dwellings,  apartment  or 
tenement  houses. 

2.  Lodging  or  boarding  houses,  dormitories  or  convents. 

3.  Hotels. 

4.  Clubs,  excepting  clubs  the  chief  activity  of  which  is  a  serrioe 
customarily  carried  on  as  a  business. 

5.  Churches. 

6.  Schools,  colleges,  libraries  or  public  museums. 

7.  Philanthropic  and  eleemosynary  uses  or  institutions,  other 
correctional  institutions. 

8.  Hospitals  or  sanitaria. 

9.  Railroad  passenger  stations. 

10.  Farming,  truck  gardening,  nurseries  or  greenhouses. 
n.   Accessory  uses  customarily  incident  to  the  above  uses.     The 

term  accessory  use  shall  not  include — 

a.  A  business  outside  the  building  to  which  it  ts  accessory, 
which  occupies  a  total  floor  area  in  excess  of  25%  of  the  floor  area 
of  one  story  of  such  building,  or  which  by  reason  of  the  appearance 
of  the  building  or  premises,  or  the  emission  of  odor,  smoke,  dost 
noise  or  in  any  other  way  is  objectionable  or  detrimental  to  the  res 
dential  character  of  the  neijrhborhood,  or  which  involves  features  i: 
design  not  customary  in  buildings  for  the  above  uses  or  any 
tural  alteration  of  tlie  building. 

b.  A  garage  other  than  a  private  garage  on  a  lot  occupied  by 
more  than  two  families. 

c.  A  grou]>  of  private  garages  for  more  than  four  autofoofatlea. 

d.  Tile  storage  of  not  more  than  one  commercial  vehicle. 

12.  Telephone  central  offices. 

13.  In  undeveloped  sections  of  the  city  a  temporary  building  or 
use  incidental  to  the  residential  development  erected  and  so  used  f 
a  period  of  two  years  from  the  date  of  the  permit. 

Sec  2642.     Uses  Prohibited  in  Local  Business  Districts.    In 
local  business  district  no  building  or  premises  shall  be  ttse<l,  and 
ibuilding  shall  he  erected  which  is  arranged,  intended  or  decifrncd 
be  used  for  any  of  the  following  specified  trades,  i' 

I,     Any  kind  of  manufacturing  other  than  the  t 
products  the  major  portion  of  which  arc  to  be  sold  at  retail  on  the 
prcmLScs  to  the  ultimate  consumer. 

a:    A  bUck«.niith  shop  or  horseshoeing  establislunent. 

3.  A  milk  bottling  or  di^ributing  station. 

4.  A  carpet  or  bag  cleaning  estabU<;limeoL 

5.  A  coal  yard  or  lumber  yard. 

6.  Any  trade,  indu*i;try  or  uxe  prohibited  by  Section  3643  tn  a 
commercial  atni  light  manufacturing  district. 
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No  use  permitted  in  a  residence  district  by  Section  2641  shall  be 
Ecluded  from  a  local  business  district. 
Sec.  2643.     Uses  Prohibittd  in  Commercial  and  Light  Manufac- 
imring  Districts,    In  a  commercial  and  light  manufacturing  district 
building  or  premises  shall  be  used,  and  no  building  shall  be  erected 
rhich  is  arranged,  intended  or  designed  to  be  used  for  any  of  the 
illowing  specified  trades,  industries  or  uses;" 
45.     Any  other  trade,  industry  or  use  that  is  noxious  or  offensive 
reason  of  the  emission  of  odor,  dust,  smoke,  gas  or  noise,  but  car 
irns  or  places  of  amusement  shall  not  be  excluded. 

No  use  permitted  in  a  residence  district  by  Section  26.41  or  in  a 
:a]  business  district  by  Section  26.42  shall  be  excluded  from  a  com- 
ifcial  and  light  manufacturing  district. 

Sec.  26.44-  Uses  Prohibited  in  Jndustriai  Districts.  In  an  indus- 
ial  district  no  building  shall  be  used,  and  no  building  shall  be  erected 
rhich  is  arranged,  intended  or  designed  to  be  used  in  whole  or  in 
Lrt  as  a  dwelling  or  tenement  for  one  or  more  families.  This  pro- 
ision  shall,  however,  not  prohibit  the  erection  and  maintenance  of 
'clltng  quarters  in  connection  with  any  industrial  establishment  for 
ratchnicn  employed  upon  the  premises,  nor  of  dwellings  in  unde- 
veloped sections  for  a  period  of  five  years  from  the  date  of  the  permit. 
No  other  use  permitted  in  a  residence,  local  business  or  commercial 
id  light  manufacturing  district  shall  be  excluded  from  an  industrial 
istrict. 

Sec.  26.4?.     Exceptions  as  to  Existing  Buildings  and  Uses.     Any 

m-co«forming  use  existing  at  the  time  of  the  passage  of  this  chapter 

ly  be  continued  and  any  existing  building  designed,  arranged,  in- 

;ndcd  or  devoted  to  a  non-conforming  use  may  be  reconstructed  or 

Lructurally   altered,   and   the   non-conforming   use   therein   changed 

Subject  to  the  following  regulations: 

f.     The  structural  alterations  made  in  such  a  building  shall  not 
•     life  exceed  fifty  per  cent  of  its  assessed  value,  nor  shall 
ing  be  enlarged,  unless  the  use  therein  is  changed  to  a  con- 
iormtng  use. 

a.  No  non-conforming  use  shall  be  extended  by  displacing  a  con- 
irming  use. 

3.  In  a  residence  district  no  building  or  premises  devoted  to  a 
permitted  in  a  local  business  district  shall  be  changed  into  a  use 

tiot  permitted  in  a  local  business  district. 

4.  In  a  residence  or  local  business  district,  no-.bruilding  or  prenpiseB 
;voted  to  a  use  permitted  in  a  commercial  mvI  light  manufacturing 

listrict  shall  l)e  changed  into  a  use  notpermitted  in  a  commercial  and 
:hj  manufacturing  district. 

5.  In  a  residence,  local  business  or  commercial  and  light  manu- 

"The  lifts  of  industries  pars,  j-aa  is  omitted.  See  the  list  given  in  the 
ffif  York  City  resolution,  p.  308  of  ibis  wgck  and  note  to  same. 
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facturing  district  no  building  devoted  to  a  use  excluded  from  a  com- 
mercia]  and  light  manufacturing  district  shall  be  structurally  altered 
if  its  use  shall  have  been  changed  since  the  time  of  the  passage  of 
this  chapter  to  another  use  also  excluded  from  a  commercial  and 
light  manufacturing  district.  A  change  of  use  for  the  purpose  of 
this  subdivision  shall  be  deemed  to  include  any  change  from  a  use 
included  in  an  enumerated  subdivision  of  Section  26.43  ^^  ^  ^^^ 
included  in  another  enumerated  subdivision  of  Section  26.43. 

6.  In  a  residence,  local  business  or  commercial  and  light  manu- 
facturing district  no  building  devoted  to  a  use  excluded  from  a  com- 
mercial and  light  manufacturing  district  shall  have  its  use  changed 
to  another  use  which  is  also  excluded  from  a  commercial  and  light 
manufacturing  district  if  the  building  shall  have  been  structurally 
altered  since  the  time  of  the  passage  of  this  chapter.  A  change  of 
use  for  the  purpose  of  this  subdivision  shall  be  deemed  to  include  any 
change  from  a  use  included  in  an  enumerated  subdivision  of  Section 
2643  to  a  use  included  in  another  enumerated  subdivision  of  Section 

2643. 

Sec.  26.46.  Public  Service  Corporation  Uses.  A  structure  or 
premises  may  be  erected  or  used  in  any  location  by  a  public  service 
corporation  for  any  purpose  which  the  railroad  commission  decides  is 
reasonably  necessary  for  the  public  convenience  or  welfare. 

Article  3.    Height  Districts 

Sec.  26.5.  Establishment  of  Height  Districts.  For  the  purpose 
of  regulating  and  limiting  the  height  and  bulk  of  buildings  hereafter 
erected,  the  City  of  Milwaukee  is  hereby  divided  into  four  classes  of 
districts;  one  hundred  and  twenty-five  foot  districts;  eighty-five  foot 
districts;  sixty  foot  districts;  and  forty  foot  districts;  as  shown  on 
the  height  district  map  which  accompanies  this  ordinance  and  is 
hereby  declared  to  be  part  hereof.  The  height  districts  designated 
on  said  map  are  hereby  established.  The  height  district  map  designa- 
tions which  accompany  said  height  district  map  are  hereby  declared 
to  be  part  thereof.  No  building  or  part  of  a  building  shall  be  erected 
except  in  conformity  with  the  regulations  herein  prescribed  for  the 
height  district  in  which  such  building  is  located. 

Sec.  26.51.  Height  Limitations  in  One  Hundred  and  Twenty-five 
Foot  Districts.  In  a  one  hundred  and  twenty-five  foot  district  no 
building  shall  be  erected  to  a  height  in  excess  of  one  hundred  and 
twenty-five  feet,  and  no  buildings  used  in  any  part  for  residence 
purposes  shall  be  in  excess  of  eight  stories;  but  nothing  in  this  sec- 
tion shall  prevent  the  erection  on  a  business  building  of  a  tower,  to 
a  height  of  two  hundred  and  twenty-five  feet,  provided:  (i)  that 
the  area  of  s'.ich  tower  above  the  general  height  limit  fixed  for  build- 
ings by  the  preceding  section  shall  not  be  in  excess  of  twenty-five  per 
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cent  of  the  area  of  the  building;  and  (a)  that  an  open  space  shall  be 
left  above  the  general  height  limit  fixed  for  buildings  by  this  section 
on  each  and  every  lot  line  which  is  not  also  a  street  hne,  such  open 
space  being  at  least  of  the  minimum  dimensions  prescribed  by  Sec- 
tion 26.61  for  a  side  yard  in  an  A  area  district  for  a  building  having 
a  height  equal  to  the  maximum  height  of  the  tower  above  the  curb 
Jcvel. 

Sec.  26.52.  Height  Limitations  in  Eighty-five  Foot  Districts.  In 
an  eighty-five  foot  district  no  building  shall  I>e  erected  to  a  height  in 
excess  of  eighty-five  feet,  and  no  building  used  in  any  part  for  resi- 
dence purposes  shall  be  in  excess  of  six  stories. 

Sec.  26.53.  Height  Limitations  in  Sixty  Foot  Districts.  In  a 
sixty  foot  district  no  building  shall  be  erected  to  a  height  in  excess 
of  sixty  feet,  and  no  building  used  in  any  part  for  residence  purposes 
shall  be  in  excess  of  four  stories. 

Sec,  26.54.  Height  Limitatiotis  in  Forty  Foot  Districts.  In  a 
forty  foot  district  no  building,  except  as  hereinafter  provided  for, 
shall  be  erected  to  a  height  in  excess  of  forty  feet,  and  no  building 
used  in  any  part  for  residence  purposes  by  more  than  one  family 
shall  be  in  excess  of  two  and  one-half  stories;  provided,  however, 
that  in  a  local  business  district  where  a  building  is  used  for  business 
purposes  only,  this  height  may  be  increased  by  not  to  exceed  ten  feet, 

A  building  used  as  a  single  family  residence,  erected  on  a  lot  pro- 
viding a  side  yard  of  forty  feet  in  width  on  each  side  of  said  build- 
ing, may  be  erected  to  a  height  of  forty-five  feet. 

Sec.  26.55.  Exceptions  to  Height  Limitations.  The  provisions 
of  this  article  shall  not  apply  to  the  erection  of  the  following  struc- 
tures: 

1.  Chimneys,   flues,  grain  elevators  or  gas  holders. 

2.  Water  towers  or  tanks  other  than  those  located  on  the  roof  of 
a  building. 

3.  Bulkheads,  elevator  inclosures,  towers,  monitors,  penthouses, 
skylights  or  water  tanks  occupying  in  the  aggregate  less  than  twenty- 
five  per  cent  of  the  area  of  the  roof  on  which  they  are  located. 

4.  Parapet  walls  or  cornices  extending  above  the  height  limit 
not  more  than  five  feel. 

5.  Monuments,  towers,  spires,  church  roofs,  domes,  cupolas  or 
belfries  for  ornamental  purposes  and  not  used  for  human  occupancy. 

6.  Churches,  convents,  schools,  dormitories,  colleges,  libraries, 
pttblic  museums,  hospitals  and  sanitaria  in  a  forty  or  sixty  foot  height 
district;  provided,  however,  that  such  buildings  or  portions  thereof 
exceeding  the  height  limit  of  the  district  be  set  hack  from  lot  lines 
a  distance  equal  to  y^  the  height  of  such  building  or  portion  thereof 
and  also  be  set  back  from  the  street  or  alley  liners  a  distance  equal  to 
yi  the  height  of  such  building  or  portion  thereof  less  10  feet. 

7.  Structures  erected  prior  to  the  passage  of  this  chapter,  the 
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foundations  of  which  have  been  completed  and  which  were  dcsif 
to  carry  structures  above  the  height  provided  herein,  shall  not  exceed 
the  height  provided  for  in  the  desijjn  of  the  foundation  and  in  no 
event  shall  exceed  the  185  ft.  height,  provided,  however,  that  such 
Structures  shall  be  completed  within  five  (5)  years  from  the  date  of 
the  passage  and  pubh'cation  of  this  chapter. 


Article  4.    Area  Districts 

Sec.  26.6.  EstabHshmcnt  of  Area  Districts.  For  the  purpose 
regulating  and  determining  the  area  of  yards,  courts  and  other  open 
spaces  for  buildings  hereafter  erected,  the  City  of  Milwaukee  is 
hereby  divided  into  four  classes  of  area  districts:  A,  B,  C  and  D; 
as  shown  on  the  area  district  map  which  accompanies  this  chapter 
and  is  hereby  declared  to  be  part  hereof.  The  area  districts  dcsi|E- 
nated  on  said  map  are  hereby  established.  The  area  distria  m^ 
designations  which  accompany  said  area  district  map  are  hereby 
declared  to  be  a  part  thereof.  No  building  or  part  of  a  buildine  shall 
be  erected  and  no  existing  building   shall   be  altered,   *  nx 

rebuilt  except  in  conformity  with  the  regulations  herein  .'cd 

for  the  area  district  in  which  such  building  is  located. 

Required  Yards  and  Courts.  Every  room  in  which  one  or  more 
persons  live,  sleep,  work  or  congregate,  except  storage  rooms  or  oihpr 
rooms  where  the  nature  of  the  occupancy  does  not  require  direct 
light  and  air  from  the  outside,  shall  have  a  window  area  equa)  to 
one-tenth  of  the  floor  area  of  the  room.  Such  windows  and  ollters 
which  are  required  by  the  building  code  shall  open  directly  cither 
upon  a  street  or  alley  or  upon  a  rear  yard,  side  yard,  outer  courl  or 
inner  court  located  upon  the  same  lot  and  conforming  to  the  require- 
ments prescribed  by  this  article  as  to  its  minimum  area  and  least 
dimensions. 

Yards  and  Courts,  When  Not  Required.  The  provisions  of  iWs 
article  shall  not  be  deemed  to  apply  to  courts  or  shafts  for  bathrooms^ 
toilet  compartments,  hallways  or  stairways,  nor  .ihall  they  apply  to 
yards  and  courts  which  may  be  provided  in  addition  to  those  re- 
quired by  this  article. 

No  Reduction  of  Yards  or  Courts  Allowed.  No  lot  area  sliall  at 
any  time  be  so  reduced  or  diminished  that  tlie  yards,  courts  or  open 
spaces  shall  be  smaller  than  prescribed  by  this  article. 

Sec  26.61.  Regulations  in  A  Districts.  The  following  regnU- 
tions  shall  apply  to  A  DiMricts: 

Rear  Yards.  No  rear  yard  shall  be  less  than  ten  feet  wide  on  an 
interior  lot.  nor  le»s  than  ^ve  feet  wide  on  a  corner  lot  for  u  buildiaf 
two  stories  or  lesA  in  height     A*  ^tory  height  the 

width  of  sudi  rear  yard  xliall  be  i. 

Si4t*  Yards.    No  side  yard  shall  be  less  tlian  tJucc  feet  wide  (or  a 


ZONING  IN  CANADA  AND  THE  UNITED  STATES        33t 


lidding  two  stories  or  less  in  height  and  eighty  feet  or  less  in  length, 
each  additional  story  height  the  width  of  such  side  yard  shall  be 
icrea&ed  one  foot,  and  for  any  additional  length  the  width  of  such 
yard  sliall  be  further  increased  at  the  rate  of  one  foot  in  twenty 
ret. 
Outer  Courts.  No  outer  lot-line  court  shall  be  less  than  three  feet 
wide  for  a  court  two  stories  or  less  in  height  and  forty  feet  or  less 
^Mp  length.  At  each  additional  story  height  the  width  of  such  court 
^Bhall  be  increased  one  foot,  and  for  any  additional  length  the  width 
^Kf  such  court  shall  be  further  increased  at  the  rate  of  one  foot  in 
fifteen  feet. 

No  outer  court  not  on  a  lot  h'ne  shall  be  less  than  six  feet  wide  for 
a  court  two  stories  or  less  in  height  and  forty  feet  or  less  in  length. 
At  each  additional  story  height  the  width  of  such  court  shall  be 
increased  one  foot,  and  for  any  additional  length  the  width  of  such 
court  shall  be  further  increased  at  the  rate  of  one  foot  in  ten  feet. 
Inner  Courts.  No  inner  lot-line  court  shall  be  less  than  six  feet  in 
ridlli  nor  less  than  sixty  square  feet  in  area  for  courts  two  stories 
in  height,  except  that  an  inner  lot-line  court  one  story  high 
be  not  less  than  four  feet  wide  and  not  less  than  forty  square 
ret  in  area.  At  each  additional  story  height  every  such  court  shall 
increased  by  at  least  one  lineal  foot  in  its  length  and  one  lineal 
foot  in  its  width. 

No  inner  court  not  on  a  lot  line  shall  be  less  than  ten  feet  in  width 

►r  less  than  one  hunHrcd  and  fifty  square  feet  in  area  for  courts  two 

tones  or  less  in  height.    At  each  additional  story  height  every  such 

mrt  shall  be  increased  by  at  least  one  lineal  foot  in  its  length  and 

te  lineal  foot  in  its  width. 

Exceptions.     Any  building  erected  or  used  in  any  part  for  resi- 
;noe  purposes  shall  be  erected  in  conformity  with  the  provisions  pre- 
ribed  by  Section  26.62  for  B  districts,  and  as  provided  for  in  Sec- 
Eon  26.65. 

26^62.    Regulations  in  B  Districts,    The   following  regula- 
shftll  apply  in  B  Districts: 
Rrar  Yards,     No  rear  yard  shall  be  less  than  fifteen  feet  wide  on 
_an  interior  lot  nor  less  than  ten  feet  wide  on  a  corner  lot  for  a  build- 
two  stnnes  or  less  in  height.    At  each  additional  ston,*  height  the 
ridth  of  such  rear  yard  shall  be  increased  one  and  one-half  feet. 
Sidf  Yards.    No  side  yard  shall  be  less  than  four  feet  wide  for  a 
ling  two  stories  or  less  in  height  and  sixty  feet  or  less  in  length. 
:h  additional  story  height  the  width  of  such  side  yard  shall  be 
one  foot,  and  for  any  additional  length  the  width  of  such 
ird  shall  be  further  increased  at  the  rate  of  one  foot  in  fifteen 
On  a  lot  improved  with  two  side  yards  if  the   southerly  or 
HHrly  of  such  yards  exceeds  the  width  required  by  this  paragraph 
one  foot  the  other  side  yard  may  be  reduced  in  width  one  foot. 
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Outer  Courts.  No  outer  tot-line  court  shall  be  less  than  five  feet 
wide  for  a  court  two  stories  or  less  in  height  and  thirty  feet  or  less 
in  length.  At  each  additional  story  height  the  width  of  such  court 
shall  be  increased  one  foot,  and  for  any  additional  length  the  width 
of  such  court  shall  be  further  increased  at  the  rate  of  one  foot  in 
ten  feet. 

No  outer  court  not  on  a  lot  line  shall  be  less  than  eight  feet  wide 
for  a  court  two  stories  or  less  in  height  and  thirty  feet  or  less  in 
length.  At  each  additional  story  height  the  width  of  such  court  shall 
be  increased  one  foot,  and  for  any  additional  length  the  width  of  such 
court  shall  be  further  increased  at  the  rate  of  one  foot  in  eight  feet 

Inner  Courts.  No  inner  lot-line  court  shall  be  less  than  six  feet  in 
width  nor  less  than  sixty  square  feet  in  area  for  courts  two  stories  or 
less  in  height.  At  each  additional  story  height  every  such  court  shall 
be  increased  by  at  least  one  and  one-half  lineal  feet  in  its  length  and 
one  lineal  foot  in  its  width. 

No  inner  court  not  on  a  lot  line  shall  be  less  than  ten  feet  in  width 
nor  less  than  one  hundred  and  fifty  square  feet  in  area  for  courts 
two  stories  or  less  in  height.  At  each  additional  story  height  every 
such  court  shall  be  increased  by  at  least  two  lineal  feet  in  its  length 
and  one  and  one-half  lineal  feet  in  its  width. 

Setbacks.  Setbacks  are  required  and  shall  conform  to  the  regula- 
tions prescribed  by  Section  26.63  for  setbacks  in  'C*  Districts. 

Building  Area.  No  building  shall  occupy  more  than  seventy  per 
cent  of  the  area  of  an  interior  lot,  nor  more  than  eighty-five  per  cent 
of  a  corner  lot. 

Exceptions.    For  exceptions  see  Section  26.65. 

Sec.  26.63.  Regulations  in.  C  Districts.  The  following  regula- 
tions shall  apply  in  C  Districts: 

Rear  Yards.  No  rear  yard  shall  be  less  than  twenty  feet  wide  on 
an  interior  lot  nor  less  than  ten  feet  wide  on  a  corner  lot  for  a  build- 
ing two  stories  or  less  in  height.  For  each  additional  story  in  height 
the  width  of  such  rear  yard  shall  be  increased  three  feet. 

Side  Yards.  No  side  yard  shall  be  less  than  five  feet  wide  for  a 
building  two  stories  or  less  in  height  and  fifty  feet  or  less  in  length. 
For  each  additional  story  in  height  the  width  of  such  side  yard  shall 
be  increased  one  and  one-half  feet,  and  for  any  additional  length  the 
width  of  such  side  yard  shall  be  further  increased  at  the  rate  of 
one  foot  in  ten  feet.  On  a  lot  improved  with  two  side  yards  for  each 
foot  that  the  southerly  or  easterly  of  such  side  yards  exceeds  the 
width  required  by  this  paragraph  the  other  side  yard  may  be  reduced 
one  foot,  but  in  no  case  shall  such  side  yard  be  less  than  three  feet 
wide.  On  a  lot  having  a  width  of  less  than  thirty-three  and  one-half 
feet  at  the  time  it  is  placed  in  a  C  District  and  tmproved  with  two 
side  yards  the  width  of  each  of  such  yards  may  be  reduced  one  foot. 
On  a  vacant  lot  pr  on  two  adjacent  vacant  lots  having  a  width  of 
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thirty  (30)  feet  or  less,  at  the  time  they  are  placed  in  a  C  District 

and  adjacent  lots  on  both  sides  of  such  lots  are  thirty  (30)  feet 
wide  or  less  with  buildings  already  erected  upon  them  which  buildings 
are  so  located  on  the  respective  lots  as  to  leave  a  side  yard  on  the 
north  or  west  side  of  such  buildings  of  at  least  eighteen  (18)  inches 
and  on  the  south  or  east  side  of  such  buildings  of  at  least  four  (4) 
feet,  the  improvements  upon  such  vacant  tots  may  be  so  placed  so  as 
to  leave  a  side  yard  on  the  north  or  west  side  of  not  less  than  eigh- 
teen (18)  inches  and  on  the  south  or  east  side  of  not  less  than  four 
(4)  feet. 

Outer  Courts.  No  outer  lot-line  court  shall  be  less  than  seven  feet 
wide  for  a  court  two  stories  or  less  in  height  and  thirty  feet  or  less 
in  length.  For  each  additional  story  in  height  the  width  of  such 
court  shall  be  increased  one  and  one-half  feet,  and  for  any  additional 
length  the  width  of  such  court  shall  be  further  increased  at  the  rate 
of  one  foot  in  eight  feet. 

No  outer  court  not  on  a  lot  line  shall  be  less  than  ten  feet  wide 
for  a  court  two  stories  or  less  in  height  and  thirty  feet  or  less  in 
length.  For  each  additional  story  in  height  the  width  of  such  court 
shall  be  increased  two  feet,  and  for  any  additional  length  the  width 
of  such  court  shall  be  further  increased  at  the  rate  of  one  foot  in 
six  feet. 

Inner  Courts.  No  inner  lot-line  court  shall  be  less  than  eight  feet 
in  width  nor  less  than  one  hundred  square  feet  in  area  for  courts  two 
stories  or  less  in  height.  For  each  additional  story  in  height  every 
such  court  shall  be  increased  by  at  least  three  lineal  feel  in  its  length 
and  two  lineal  feet  in  its  width. 

No  inner  court  not  on  a  lot  line  shall  be  less  than  fourteen  feet  in 
its  width  nor  less  than  two  hundred  and  eighty  square  feet  in  area 
for  courts  two  stories  or  less  in  height.  For  each  additional  story 
in  height  every  such  court  shall  be  increased  by  at  least  four  lineal 
feet  in  its  length  and  three  lineal  feet  in  its  width. 

Setbacks.  Where  in  a  residence  district  as  designated  on  the  use 
district  map  at  least  one-quarter  of  the  frontage  on  either  side  of  a 
street  between  two  intersecting  streets  is  improved  with  buildings  and 
at  least  one-half  of  the  buildings  so  situated  conform  to  a  minimum 
setback  line  no  new  building  shall  be  erected  and  no  existing  build- 
ing shall  be  reconstructed  or  altered  to  project  beyond  such  setback 
line  unless  an  open  space  be  left  on  each  side  of  the  building  beyond 
such  setback  line.  Each  of  these  open  spaces  shall  have  at  every 
point  a  minimum  width,  in  addition  to  the  width  of  any  prescribed 
yards  or  courts,  equal  to  at  least  twice  the  number  of  feet  that  such 
point  projects  beyond  such  setback  line,  provided  that  on  a  lot  between 
and  adjoining  two  lots,  each  with  a  building  projecting  beyond  such 
setback  line,  those  portions  of  such  open  spaces  that  are  back  of  the 
front  line  of  the  building  with  the  lesser  projection  may  be  omitted. 
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Building  Area.  No  building  shall  occupy  more  than  fifty  per  c«nt 
of  the  area  of  an  interior  lot;  nor  more  than  sixty  per  cent  of  a  corner 
lot,  provided  tliat  when  a  building  is  used  for  business  purpo««fi  oaty, 
no  building  shall  occupy  more  than  seventy  (70)  per  cent  of  the  area 
of  an  interior  lot,  nor  more  than  eighty-five  (85)  per  cent  of  a  corno* 
lot. 

Number  of  Families  Housed.  No  dwelling  or  apartment  houK 
shall  hereafter  he  erected  or  altered  to  accommodate  or  make  pro- 
vision for  more  than  fifty  families  on  any  acre  of  land  nor  more  than 
a  proportional  number  of  families  on  a  fractional  part  of  any  aCT«  of 
land,  provided,  however,  in  a  local  business  district  not  more  than 
twenty  families  per  acre  may  be  housed.  Tlie  maximum  number  of 
families  which  may  hereafter  be  housed  on  any  plot  of  ground  shall 
not  exceed  the  integral  number  obtained  by  multiplying  the  acrca^ 
of  such  plot,  exclusive  of  the  area  within  street  lines,  by  fifty,  or  tn  a 
local  business  district  by  twcntj'. 

Exceptions.    For  exceptions  see  Section  26.65. 

Sbc.  36.64.  Regulations  in  D  Districts.  The  following  repUf 
tions  shall  apply  to  D  Districts: 

Hear  Yards.  No  rear  yard  shall  be  less  than  twenty-five  feet  wide 
on  an  interior  lot  nor  less  than  ten  feet  wide  on  a  comer  lot  for  a 
building  two  stories  or  less  in  height.  For  each  additional  story  !■ 
height  the  width  of  such  rear  yard  shall  be  increased  six  feet. 

Side  Yards.     No  side  yard  shall  be  less  than  six  fer  ■  :r  a 

btiilding  two  stories  or  less  in  height  and  fifty  feel  or  Ic  :ji:th. 

For  each  additional  story  in  height  the  width  of  such  side  ya.ni  aJuB 
be  increased  three  feet^  and  for  any  additional  length  the  vridtli  of 
•uch  side  yard  shall  be  further  increased  at  tlie  rate  of  ooe  foot  is 
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ei|[hK  feet     At  least  one  side  yard  shall  be  provided  '-   

located  m  a  residence  district  as  designated  on  Che  nsc 

On  a  lot  having  a  width  of  less  than  thirty-sev'' 

placed  in  a  D  District  and  improved  with  two  s 

each  of  xndi  yards  may  be  reduced  one  foot.    On  a  lio(  h^ 

of  less  than  thirty-three  and  one-half  feet  at  the  titsic 

ID  a  D  District  and  improrrd  with  two  side  yards  the  v 

of  such  yards  may  be  reduced  two  feet.    Go  a  loc  imprc.  .^  .,  .^ 

side  yards  for  each  foot  that  the  southerly  or  easterly  of  mch 

yan£i  exceeds  the  width  required  hy  thb  para^r^h  the  other 

yard  may  be  redacvd  ooe  foot,  bat  ro  no  case  afaaU  the  ndr  yand 

lefts  than  three  feet  wide.    On  a  vaeatit  loc  or  on  tw  ■  ■•*.  vaeasr 

lots  having  a  width  of  thirty  feet  or  less  at  the  tin-.  • :  placed 

in  a  'D'  district  and  adjaceni  lots  on  both  sides  of  soch  lots  arc  titlrty 

fret  wide  or  less  with  bnilAngs  alrrailv   errrlnl  imon  them    w' 

hoOdings  are  so  located  00  the  resprc 

on  the  north  or  west  tide  of  stKh  boikl..«^  <.m  «.  .-. 

cad  oa  the  sooth  or  cast  side  of  soch  haiMitvt  of  ^  .-tt 
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le  improvements  upon  such  vacant  lots  may  be  so  placed  as  to  leave 
a  side  yard  on  the  north  or  west  side  of  not  less  than  eighteen  inches 
And  on  (he  south  or  east  side  of  not  less  than  four  feet 

Ccuris  and  Setbacks.     All  courts  and  setbacks  shall  conform  to  the 
reflations  prescribed  by  Scaion  26.63  for  courts  and  setbacks  in  C 
►jitricts.     In  a  residence  district  as  designated  on  the  use  district 
ip  all  windows  required  by  the  building  code  shall  open  directly 
[thcr  upon  a  street  or  upon  a  rear  yard  or  side  yard,  provided  that 
an  interior  lot  having  a  width  of  less  than  thirty-five  feet  at  the 
it  is  placed  in  a  D  District  such  windows  may  open  on  an  outer 
:-line  court. 
Building  Area,     No  building  shall  occupy  more  than  thirty  per 
^nt  of  the  area  of  an  interior  lot,  nor  more  than  forty  per  cent  of  a 
irner  lot.  provided  that  on  an  interior  lot  containing  at  the  time  it 
placed  in  a  D  District  less  than  one-tenth  of  an  acre  a  building 
ly  be  erected  so  as  to  occupy  not  more  than  one  thousand  three 
tndrcd  square  feet  nor  more  than  thirty-five  per  cent  of  such  lot. 
Number  of  Families  Housed.     No  dwelling  or  apartment  house 
tall  hereafter  be  erected  or  altered  to  accommodate  or  make  provi- 
lon  for  more  than  twenty  families  on  any  acre  of  land  nor  more  than 
proportional  number  of  families  on  a  fractional  part  of  any  acre  of 
id.     The  maximum  number  of   families  which  may  hereafter  be 
Hised  on  any  plot  of  ground  shall  not  exceed  the  integral  number 
Cained  by  multiplying  the  acreage  of  such  plot,  exclusive  of  the 
fea  within  street  lines,  by  twenty.     The  limitation  imposed  by  this 
:tion  shall,  however,  not  prohibit  the  erection  of  a  single  family 
'cllitig  0)1  any  lot  containing  at  the  time  it  is  placed  in  a  D  District 
ja  of  less  than  one-twentieth  of  an  acre,  nor  the  erection  of  a 
nly  dwelling  on  any  lot  containing  at  the  tin:ie  it  is  placed  in 
^15  District  more  than  one-fifteenth  of  an  acre. 
f^ceplion^    Where  a  lot  is  not  within  a  residence  district  as  desig- 
on  the  use  district  map  all  yards  and  building  areas  shall  con- 
to  the  regulations  prescribed  by  Section  26.63  ^^r  yards  and 
tiding  areas  in  C  Districts. 

Sec.  26.65.  General  Regulations  in  Area  Districts.  The  follow- 
ing regulations  shall  apply  to  all  area  districts  unless  specifically 
cc«pttd. 
HeiQlit  <yf  Buildings  Interpreted  in  Stories.  In  applying  the 
requirements  of  this  article  the  first  story  shall  be  considered  as  being 
more  thnn  twenty  feet  high  and  for  each  additional  thirteen  feet 
fraction  thereof  the  building  shall  be  considered  to  have  at  least 
le  additional  story. 
Building  Area  Limitation,  Where  Applied.  The  limitation  of 
-rea  in  this  article  shall  apply  at  the  curb  level  in  the  case  of 
-:  located  tn  a  residence  district  as  designated  on  the  use 
itxict  map  and  at  the  sill  level  of  the  second  story  windows,  but  not 
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more  than  twenty-three  feet  above  the  curb  level  in  the  ca»e  ol  t 
building  located  in  a  distria  other  than  a  residence  district  us  deiic- 
nated  on  the  use  district  map. 

Rear  Yard.  iVhen  Required.     In  B,  C  and  D  Districts  there  shall 
be  a  rear  yard  on  every  lot,  or  portion  thereof,  the  rear  line  of  w 
is  more  than  fifty  feet  back  from  the  front  street  line.    In  A  Dislnti* 
there  shall  be  a  rear  yard  on  every  lot,  the  rear  of  which  abuts 
an  alley. 

Rear  Yard,  When  Not  Required.  A  comer  lot  or  an  interkkf  lot 
running  through  the  block  from  street  to  street  or  to  within  fifty  (e« 
of  another  street  shall  not  be  required  to  provide  a  rear  yard. 

Rear  Yard,  Computation  of  Depth.  In  computing  the  depth  of  a 
rear  yard  aSutting  on  a  street  or  alley  the  measurement  may  include 
one-half  the  width  of  such  street  or  alley,  but  in  no  case  exceeding 
ten  feet 

Rear  Yard,  Reduction  in  Sise.  On  a  lot  less  than  one  htandrcd 
feet  deep  the  width  of  a  rear  yard  required  in  preceding  section*  of 
this  article  for  a  building  two  stories  or  less  in  height  may  W  reduced 
one  per  cent  for  each  foot  such  lot  is  less  than  one  In 
depth,  provided  that  such  reduction  shall  in  no  case  e-\  r 

the  required  width.    For  each  additional  story  in  height  the  widlli  o: 
such  yard  shall  be  increased  by  the  amounts  required  by  pr 
sections  of  this  article. 

Rear  Yard,  Level  of.  Where  a  lot  is  not  within  a  residence  di: 
trict  as  designated  on  the  use  district  map,  the  lowest  level  of  a  r 
yard  shall  not  be  above  the  sill  level  of  the  second  story  windows 
in  any  case  more  than  twenty-three  feet  above  the  curb  level.  Wlie 
a  lot  is  within  a  residence  district  as  designated  on  the  use  di 
map  the  lowest  level  of  a  rear  yard  shall  not  be  above  tlic  curb  I 
or  the  level  of  the  ground  back  of  the  building  whiche^'er  is  t]: 
highest,  and  not  above  the  sill  level  of  the  first  story  windows  in 


Accessory  BuUdings,    Accessory  buildings  in  C  and  D  DJi 
may  occupy  ten  per  cent  of  the  lot  area  in  addition  to  the  buil 
area  limitations  up  to  a  height  of  fifteen   feet  measured  fr< 
ground  floor  of  such  buildings  to  the  roofplatc  thereof,  prt»v 
in  a  residence  district  not  more  than  forty  per  cent  of  requiri 
of  a  rear  yard  is  occupied  by  such  accessory  buildings.    On  a  li 
D  District  as  designated  on  the  area  district  map  and  not 
by  more  than  one  family,  where  a  lot  exceeds  12,000  sq.  ft  (a 
one  additional  automobile  may  be  housed  in  addition  to  focir  aulor 
biles  for  each  3.000  sq.  ft.  such  lot  exceeds  12.000  sq.  ft  in  area. 

Chimneys  nnd  Flues.     Chimneys  nr  flno<  nnijr  be  rri'cied  wttWj 
a  rear  yard  provided  ''  ..  square  feet  hs  area 

the  aggregate  and  do 

fire  Eicapu,    Open  or  lattice  enclosed  iron  fire  eKapes  vazj  pi 
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jtct  not  more  than  eight  feet  and  fire-proof  outside  stairways  or  solid- 
_floi>rcd  balconies  to  fire  towers  may  project  not  more  than  four  feet 
to  a  rear  yard 
Cui-Offs.    A  corner  of  a  yard  or  court  may  be  cut  off  between 
lis  of  the  same  building  provided  that  the  length  of  the  wall  of 
(ch  cut-off  docs  not  exceed  five  feet. 

Extmsion  to  Yards  or  Courts.    Windows  opening  on  a  portion  of 
ya.rd  or  court  which  is  an  extension  to  a  yard  or  court  conforming 
the  minimum  requirements  of  a  yard  or  court  shall  be  deemed  to 
\y  with  the  provisions  of  this  article.     Such  extension  on  which 
's  open  shall  not  be  deeper  in  any  part  than  it  is  wide  on  the 
open  side  nor  shall  such  open  side  be  less  than  six  feet  wide.     The 
ra  contained  in  an  extension  to  a  yard  or  court  shall  in  no  case  be 
rluded  in  computing  the  required  area  of  a  yard  or  court. 
projections  Allowed.    The  area  required  in  a  yard  or  court  at  any 
'cn  level  shall  be  open  from  such  level  to  the  sky  unobstructed, 
Ecept  for  the  ordinary  projections  of  skylights  and  parapets  above 
le  bottom  of  such  court  or  yard,  and  except  for  the  ordinary  pro- 
:tions  of  window  sills,  belt  courses,  gutters,  cornices  and  other  orna- 
rnlal  features  to  the  extent  of  not  more  than  six  inches,  provided 
lat  wider  cornices  on  the  street  front  may  turn  the  corner  and  pro- 
their  full  width  into  a  side  yard  or  outer  court  within  five  feet 
the  street  wall  of  the  building. 

Bay  H^indows  and  Oriels.  Tn  a  stde  yard  not  less  than  six  feet 
wide  an  oriel  or  bay  window  not  more  than  fifteen  feet  wide  and 
without  a  gable  may  be  constructed  to  extend  not  nearer  than  four 
one-half  feet  from  the  side  lot  line. 

Article  5,    General  Provisions 

Stc,   26.^.    District  Boundaries,  How  Determined.     The   boun- 
daries between  districts  are,  unless  otherwise   indicated,   either  the 
roter  lines  of  streets  or  imaginary  lines  drawn  parallel  to  and  one 
Ircd  and  twenty  feet  back  from  one  or  more  of  the  street  lines 
ing  the  less  restricted  side  or  sides  of  a  block.    Where  uncer- 
cxisls  or  the  street  layout  actually  on  the  ground  varies  from 
street  layout  as  shown  on  the  use,  height,  or  area  district  map, 
(e  district  boundary  line  shall  be  determined  and  recorded  by  the 
tpector  of  buildings  in  accordance  with  the  intent  of  this  chapter. 
Dit'ision  of  Lots  by  Boundary  Lines.    Where  a  district  boundary 
10  divides  a  lot  in  a  single  ownership  at  the  time  of  the  passage  of 
?r,  the  regulations  for  cither  portion  of  such  lot  may  extend 
re  lot,  but  not  more  than  twenty -five  feet  beyond  the  boun- 
iry   line  01  the  district  for  which  such  regulations  arc  established. 
Effect  of  Widening  a  Street,     Whenever  a  street  other  than  a 
ilevard  or  parkway  is  so  widened  as  to  be  within  one  hundred  and 
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twenty  feet  of  a  boundary  line  of  a  more  restricted  district,  lh«  less 
restricted  district  shall  thereupon  extend  one  hundred  and  iwttitT 
feet  back  from  the  widened  street  and  such  change  in  the  district 
boundary'  lines  shall  have  the  same  force  and  eifect  as  thou^  'Cp^i 
rately  ordained. 

Sec.  26.71.  Effect  of  This  Chapter  Upon  Contracts  and  Agtt 
ments  and  Upon  Other  Latvs  and  Regulations.  In  their  intcrprcct 
tion  and  application  the  provisions  of  this  chapter  shall  be  held  to  be 
the  minimum  requirements  adopted  for  the  promotion  of  the  puii 
safety,  health,  convenience  and  general  welfare.  It  is  not  ini 
by  this  chapter  to  interfere  with  or  abrogate  or  annul  any  eascBMcntiv' 
covenants  or  other  agreements  between  parties;  nor  is  it  ititendol  by 
this  chapter  to  repeal,  abrogate,  annul  or  in  any  way  to  iinpair  or 
interfere  with  any  existing  provision  of  law  or  ordinance  or  &ny 
rules,  regulations  or  permits  previously  adopted  or  issued  or  wbii 
shall  be  adopted  or  issued  pursiiant  to  law  relating  to  the  u>c 
buildings  or  premises:  provided,  however,  that  where  this  cbapt 
imposes  a  greater  restriction  upon  the  use  of  buildings  or  premi: 
or  upon  the  height  of  buildings  or  requires  larger  yards,  courts  or 
other  open  spaces  than  are  imposed  or  required  by  such  existing 
provision  of  law  or  ordinance  or  by  such  rules,  regulations  or  per* 
mits,  the  provisions  of  this  chapter  shall  control. 

Sec.    26.72.     Enforcement    by    Building    Inspector;    Issuanci    d, 
Building  Permits.    This  chapter  shall  be  enforced  by  the  inspector  o 
buildings.    He  shall  issue  no  permit  for  the  constniction  or  a?teraiti 
of  any  building  or  structure  or  part  thereof  plans  and  io 

and  intended  use  for  which  arc  not  in  all  respects  in  coi.. --...-.,.  \ni 
the  provisions  of  this  chapter.  In  case  the  intended  use  owing  to  ii 
nature  or  the  vagueness  of  its  statement  falls  within  more  than 
of  the  classes  of  uses  established  by  Article  2  of  this  chapicr 
building  or  structure  shall  not  be  permitted  in  any  district  in  m 
any  such  classes  arc  prohibited. 

Sec.  26.73.     Certificates  of  Occupancy.     It  shall  be  un'  -> 

use  or  permit  the  use  of  any  building  or  premises  or  par; 
hereafter  create<I,  erected,  altered,  changed  or  converted  whoiky  or 
partly  in  its  use  or  structure  until  a  certificate  of  ocaipancy  lo  ibc 
effect  that  the  building  or  premises  or  tlic  part  thereof  so  created, 

erected,  altered,  changed  or  converted  and  the  proposed  a?r  **- f 

conform  to  the  provisions  of  this  chapter  shall  have  been 

Ihc  inspector  of  buildings.     It  shall  be  the  di  ,-.:.r  l 

buildinK^s  to  ii%ue  a  certificate  of  occupancy  v  .firr 

rcqit'  1:  same  is  filed  in  his  office  ' 

or    I  :»flFcctcd    by   this   chapter, 

(  or  ihc  part  thereof  *o  created,  erected,  altered,  clianiced 

^.  ...:.:■  ii.  and  the  proposed  use  thereof,  conforms  with  aH  the 

quireatcnift  of  Article  4  of  thia  chapter. 


I 


ZONING  IN  CANADA  AND  THE  UNITED  STATES        339 

Fees  for  Certificates  of  Occupancy.  There  shall  he  charged  for 
each  crrtificate  of  occupancy  for  a  single  family  dwelling  and  uses 
thereto  a  fee  of  one  dollar,  and  for  all  other  uses  a  fee  of 
rs.  Such  fees  shall  he  paid  into  the  city  treasury  and 
credited  to  the  general  city  fund. 

Temporary  Certificates  of  Occupancy.     Pending  the  issuance  of  a 
ular  certificate,  a  temporary  certihcate  may  be  issued  for  period 
>t  exceeding  six  months,  during  the  completion   of  alterations  or 
iring  partial  occupancy  of  a  building  pending  its  completion.    Such 
nporary  certificates  shall  not  be  issued  except  under  such  rcstric- 
>ns  and  provisions  as  will  adequately  insure  the  safety  of  the  occu- 
lts.    No  temporary  certificate  shall  be  issued  if,  prior  to  its  com- 
jction,  the  building  fails  to  conform  to  the  provisions  of  the  build- 
ordinance  or  of  this  chapter  to  such  a  degree  as  to  render  it 
ic  for  the  occupancy  proposed. 

Choxges  Requiring  Issuance   of  New  Certificate  of  Occupancy. 
the  conditions  of  use  or  occupancy  of  any  building  or  premises  or 
irt  thereof  are  substantially  changed,  or  so  changed  as  not  to  be  in 
iformity  with  the  conditions  required  by  a  certificate  issued  there- 
»r.  or  if  the  dimensions  or  area  of  the  lot  upon  which  a  building  is 
located  or  its  yards  or  courts  are  reduced,  said  certificate  shall  be 
;^oid  and  the  owner  shall   notify  the  inspector  who  shall   order  an 
>peciioti  of  the  building  premises  or  lot.     If  the  building  conforms 
all  the  requirements  of  this  chapter  and  of  Chapter  IV  a  new  cer- 
\Xt  sliall  be  issued  as  herein  provided. 

Procedure  in  Case  of  N'on-conforinity.    If,  on  any  inspection,  the 
»n<iitioni  of  a  building  or  premises  or  its  use  or  occupancy  are  found 
to  conform  lo  the  requirements  of  this  chapter  or  of  Chapter  IV 
the  conditions  of  an  existing  certificate   therefor,  the  inspector 
ill  at  once  i?sue  written  notice  to  the  owner,  specifying  the  manner 
vrhich  tlie  building  or  premises  or  its  use  or  occupancy  fails  to  so 
iform,  and  the  owner  shall  at  once  take  steps  to  make  it  so  con- 
as  directed  by  the  inspector;  and  if  it  is  necessary   for  the 
ir  protection  of  the  occupants  he  shall  order  the  use  or  tlie  occu- 
of  the  building  or  premises  modified  or  the  building  or  premises 
Lcated  until  its  condition  is  made  satisfactory*  in  conformity  with  the 
it  -f  this  chapter  and  of  Chapter  IV,  at  which   time  a 

ll  be  issued  as  herein  provided. 
Sec.  :i6.74.     /imcnJmcHts  and  Changes  in  the  Districts  and  Regu- 
\ions  Therefor  by  the  Common  Council.     The  Common  Council  may 
itn  time  to  time  on  its  own  motion  or  on  petition,  after  public  notice 
id  hearing  as  provided  by  law  and  after  report  by  the  Board  of 
iblic  Land  Commifisioners,  aher.  supplement  or  change  the  boun- 
iric«  or  regulations  herein  or  subsequently  established.     Whenever 
le  owners  of  fifty  per  cent  or  more  of  the  frontage  in  any  district 
part  thereof  present  a  petition  duly  signed  and  acknowledged  to 
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the  Council  requesting  an  amendment,  supplement  or  change  in  tJie 
regulations  prescribed  for  such  district  or  part  Uicrcof,  it  sliall  fce 
the  dut>'  of  the  Council  to  vote  upon  said  petition  within  ninety  <U; 
after  the  filing  of  the  same  by  the  petitioners  with  the  city  derk. 
case  a  protest  against  a  proposed  amendment,  supplement  or  chaqec 
be  presented,  duly  signed  and  acknowledged  hy  the  owners  of  twenlj 
per  cent  or  more  of  any  frontage  proposed  to  be  altered,  or  by  tbe 
owners  of  twenty  per  cent  of  the  frontage  immediately  in  the  rat 
thereof,  or  by  the  owners  of  twenty  per  cent  of  the  frontage  dirccijr 
opposite  the  frontage  proposed  to  be  altered,  such  amcndtncm  shkB 
not  be  passed  except  by  a  three-fourths  vote  of  the  Council.  If  »oy 
area  is  hereafter  transferred  to  another  district  by  a  change  in 
trict  boundaries  by  an  amendment,  as  above  provided,  the  provisi 
of  this  ordinance  in  regard  to  buildings  or  premises  existing  at 
time  of  the  passage  of  this  chapter  shall  apply  to  buildings  or 
ises  existing  at  the  time  of  passage  of  such  amendment  in  &udi  lran»-^ 
ferred  area. 

Sec.  26.75.  Completion  and  Restoration  of  Existing  BuQdmffL 
Nothing  herein  contained  shall  require  any  change  in  the  plans,  con- 
struction nr  intended  use  of  a  building  for  which  a  building  pennit 
has  been  heretofore  issued  and  the  construction  of  which  shall  have 
been  diligently  prosecuted  within  six  months  of  the  date  of  such  per- 
mit, and  the  ground  story  framework  of  which,  including  the  fcooo^ 
tier  of  beams,  shall  have  been  completed  within  six  months,  atid  which 
entire  building  shall  be  completed  according  to  such  plans  as  fiM 
within  two  years  from  the  date  of  the  passage  of  this  chapter.  Not 
ing  in  this  chapter  shall  prevent  the  restoration  of  a  wall  d 
unsafe  by  the  inspector  of  buildings. 

Sec.  26.76.     Penalties.     Any  person,  firm,  company  or  como 
owning,  controlling  or   managing  any  building  or  pre 

or  whereon  there  shall  be  placed  or  there  exists  anytJmi^ .A\ 

of  any  of  the  sections  of  this  chapter;  or  any  person,  firm. 

or  corporation  who  shall  assist  in  the  commission  of  any  violation 

these  sections;  or  who  shall  build  contrary  to  the  plans  or  sped: 

tions  submitted  to  and  approved  by  the   buil "  r 

person,    firm,   company   or   corporation    who 

refuse  to  do  any  act  required  in  said  sections  >h;i.ii,  c  re  a 

special  penalty  is  provided,  be  subject  to  a  fine  of  nof  -  t 

dollars  nor  more  than  two  hundred  dollars,  together  with  the  c 

of  the  action,  and  in  default  of  payment  thereof,  to  im'" - 

the  house  of  correction  for  a  period  of  not  less  thatr  v 

more  than  six  months,  or  until  such  fine       '        - 

every   »uch   pernon.   firm,   company  or   c 
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accurnulatcd  penalties  recoverable  in  any  one  action  shall  not 
:ecd  the  sum  of  two  thousand  dollars. 

Sec.  26.7J.     Validity  of  Ordinance.    If  any  article,  section,  para- 
kph.  subdivision,  clause  or  provision  of  this  chapter  shall  be  ad- 
d   invalid,   such   adjudication   shall   apply   only  to  the   article, 
[ion,  paragraph,  subdivision,  clause  or  provision  so  adjudged,  and 
rest  of  this  chapter  shall  remain  valid  and  cflFcctivc. 
Sec.  2.    This  ordinance  shall  lake  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

No,  8,    The  Alameda,  Calipornia,  Ordinance" 

Ordinance  Establishing  Districts  or  Zones  and  Regulating  Therein 

the  Use  of  Property,  Height  of  Buildings,  and  Required  Open 

Spaces  for  Light  and  P'entilation  of  Such  Buildings 

WuEBEAS,  the  public  interest,  health,  comfort,  convenience,  pres- 

;n*ation  of  the  public  peace,  safety,  morals,  order  and  the  public  wcl- 

'e  of  the  City  of  Alameda  require  the  classification  of  the  city 

ito  districts  within  some  of  which  it  shall  be  lawful  and  in  others 

nlawfiil  to  erect,  construct,  alter,  or  maintain  certain  buildings  or 

^s  of  property  or  to  carry  on  certain  trades  or  callings  or  within 

fhich  the  height  and  bulk  of  future  buildings  shall  be  limited. 

A'ottr,  therefore,  be  it  ordained  by  the  Council  of  the  City  of 
\lameda  as  follows: 


ARTICLE    I — USE   DISTRICTS 

Sec  I.     Use  Districts,    For  the  purpose  of  regulating  and  rcstrict- 
g  the  location  of  trades  and  industries,  businesses  and   residences 
d   buildings  designed   for  specified   uses,  the   City   of   Alameda   is 
hereby  divided  into  the  following  classes  of  Residence,  Business  and 

Fustrial  Use  Districts; 
Clasi  I — Single  family  dwellings. 
Class  II — Dwellings,  flats,  clubs,  railroad  shelter  stations,  apart< 


RESIDENCE  DISTRICTS  OP 


BX7SIKES5  AND  PUBLIC  USE  DISTRICTS  DP 


Class   III — Retail   businesses,    trades   and   professions,   including 
residences  of  Classes  I  and  //. 

No.   144.  N.   S.y  adopted  Feb.   18,   1919;  faere  given  as  amended  by 
10,   149^  N.  S.,  May  38,  I919. 
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Class  IV — Schools,  public  and  semi-public  building5,  churcbo, 
playgrounds,  jfrccn-houscs  and  parks,  including  residences  of  Clats  I. 

Class  I' — Public  garage,  dyeing  and  cleaning,  wholesale  business 
bath  houses,  amusement  parks,  oil  stations  and  feed  business,  iocJxxl* 
ing  residence  and  business  uses  of  Classes  I,  II,  ill  and  IV, 

Class  Vi — Hospitals,  sanitariums,  charitable  institutions^  aoclnd- 
ing  residences  of  Classes  I  and  //. 

INDUSTRIAL    DISTRICTS    OF 

Class  VII — Factories  not  obnoxious,  warehouses,  iocludtng  txxf 
business  use,  but  excluding  new  residences  of  any  kind. 

Class  VIII — Obnoxious  and  odor  producing  factories,  indn^Bf 
any  business  use,  but  excluding  new  residences  of  any  kind. 

As  herein  defined  and  h'mited  and  as  shown  on  the  map  entitled 
"Diagram  of  Use  Districts,  Building  Zone  Map  of  the  City  of  Ala- 
meda, February  4.  1919,"  filed  in  the  office  of  the  City  Qerk  of  the 
City  of  Alameda,  Februarj'  4,  1919,  which  is  hereby  declared  to  be 
part  hereof.  The  Use  Districts  designated  herein  and  on  said  Ottp 
are  hereby  established.  No  building  or  premises  shall  be  erected  or 
used  for  any  purpose  other  than  a  purpose  permitted  in  the  Use  Dis- 
trict of  the  class  in  which  such  premises,  building  or  property  n 
located. 

Sec.  2.  Residence  Districts  of  Class  I :  In  residence  districts  of 
Class  I  no  building,  structure  or  premises  shall  be  erected,  coo- 
structed,  altered  or  maintained,  except  as  provided  in  section  tJ 
hereof,  which  shall  be  used  for  or  designed  or  intended  to  be  ttse4 
for  any  purpose  other  than  that  of  a  single   family  dwelling. 

The  following  described  residence  districts  of  Class  I  are  hereby 
established : 

All  of  the  City  of  Alameda  except  the  districts  established  and 
included  in  Residence  Districts  of  Class  It  or  in  Business  or  Indo^ 
trial  L^sc  Districts  as  hereinafter  described  and  shown  on  the  a 
said  map. 

Sec.  ,v    Residence  Districts  of  Class  II:    In  residence  d 
of  Class  II  no  building  structure  or  premises  shall  be  erected, 
Struclcd.    altered   or   maintained,    except    as   provided    in    section 
!liercof,  and  which  shall  be  designed,  intended  or  r!He<J  for  any  pof 
pl|K  other  than  u  -nly  dwelliug,  Hat,  .-  -,  boards 

Iq^  house  or  lod^  '  ■.  club,  fraternity  -i  ment  oc 

boCet  without  iitores. 

Sec  4.    Business  and  Public  Use  Districts  of  Cimts  Itl^-Ri 
Bttsituss  and    Offices: 

ia)     In  ht ■"  "^\^\^c  xt$c  districts  n'  '^'—  '"    —  *  ■-" 

injf,  stmdure  ■  .*II  be  crecicti,  c«ii 

excepi  as  proviUcU  in  section  u  hereof  which  ^aii  t>c  di-siiguca.  tn 
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Idcd  or  used  for  any  purpose  other  than  those  specified  in  Resi- 
dtncr  Districts  of  Classes  I  and  //  hereof  and  those  of  a  business  or 
I  office,  retail  trade,  theatre  or  store,  with  the  exceptions 
<ragraph  {b)  of  this  section, 
1,6)   in  a  Business  and  Public* Use  District  of  Class  III  no  build- 
er premise  shall  be  used  and  no  building  shall  be  erected  which 
irrant^cd,  intended  or  designed  to  be  used  for  any  of  the  following' 
^i^cd  trades,  industries  or  uses^  except  as  provided  in  section  I2 


[Tile  list  of  uses  is  omitted.  For  a  list  of  uses,  see  p.  30S.] 
(f )  In  any  Business  or  Public  Use  District  no  building  or  prem- 
shatl  be  used,  and  no  building  shall  be  erected,  which  is  arranged, 
:ndcd  or  designed  to  be  used  for  any  trade,  industry  or  use  that 
loxious  or  ofTensive  by  reason  of  the  emission  of  odor,  dust,  smoke, 
or  noise. 

(<f)   In  any  Business  or  Public  Use  District  no  building  or  prem- 
shall  be  used,  and  no  building  shall  be  erected,  which  is  arranged, 
jnded   or  designed   to  be   used   for   any   kind   of   manufacturing, 
!C]it  that  any  kind  of  manufacturing  or  wholesale  business  not  in- 
Icd   within  the   prohibitions  of  paragraph    (a)    and    {b)    of  this 
section  may  be  carried  on,  provided  not  more  than  25  per  cent  of 
^  ground  floor  space  nor  of  the  total  floor  space  of  the  building  is 
'used.    The  printing  of  a  newspaper  shall  not  be  deemed  manu- 
turtng. 

Skc.  5.    Business  and  Public  Use  Districts  of  Closs  IV.    In  Bust- 

and  Public  Use  Districts  of  Class  IV.  no  building,  structure  or 

uses  ihall  1m:  erected,  constructed,  altered  or  maintained,  except 

ridcd  in  section  12  hereof  which  ?hall  be  designed,  intended  or 

any  purpose  other  than  that  of  an  Assembly  Hall,  church, 

lie  or  private  school,  playground  structure,  park  structure,  public 

gailcry.  museum,  library,  lire  house  or  convenience   station,  or 

T  public  or  semi-public  building,  or   residence  use  specified  in 

iSkc.  6.    Chanfje  of  Classification:    When   an   established   Busi- 
and  PuMic  Use   District  of  Class  IV  adjoins  and  touches  the 
idancii  of  a  Residence  District  of  Classes  I  or  //  on  three  of  its 
-  completely  surrounded  by  the  same,  upon  the  change  of 
1  diMrict  or  of  any  portion  thereof  to  a  use  specified  for 
iCv-  Districts  of  Classes  I  or  II,  said  property  shall  thereafter 
lilied  as  a   Residence   District  of  Class  I  or  of  Class  II  re- 
tvely. 
[Sbc  7.     Business  and  Public  Use  Districts  of  Class  V :  Garages, 
In  Ou^inesEi  and  Public  Use  Districts  of  Class  V  no  building, 
ure.  or  prrniiscs  sfiall  be  erected,  constructed,  altered  or  main- 
id,  except  'IS  provided  in  section  u  hereof,  which  shall  be  desig- 
tntended  or  used  for  any  purj^ose  other  than  those  permitted 
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{b)     Doctors'  Offices  in  Dxvelliftgs.     Single  family  or  other 
dwellings   may   lawfully   include   the   office   of   a   physician,  su 
dentist,  or  one  artist's  or  musician's  studio  without  \'iolating  the  pn>> 
visions  of  any  classification  in  any  paragraph  of  this  ordinance. 

(f)  Private  Garages  and  Other  Outbuildings,  Private  garsga 
and  the  customary  outbuildings  may  be  located  or  maintained  at 
accessory  to  any  building  lawfully  within  the  boundaries  of  any  div 
trict  herein   speciBed. 

A  private  garage  for  more  than  five  motor  vehicles  shall  ooi  be 
deemed  accessory. 

ARTICLE  II — HEIGHT  DISTRICTS 


4 


Sec.  14.    Height  Districts,    For  the  purpose  of  regulating 
limiting  the  height  and  bulk  of  buildings  hereafter  erected  the  Cit] 
of  Alameda  is  hereby  divided  into  the  following  classes  oi  U( 
Districts: 

aj-^  Story  Height  Districts — Limited  to  a  maximum  of  two 
and  attic,  not  to  exceed  a  total  htright  of  35  feet  to  finished 
line  of  tlic  attic  story  above  the  curb. 

J  Story  Height  Districts — Three  stories  not  to  exceed  40  feci. 

4  Story  Height  Districts — Four  stories  not  to  exceed  50  feet. 

5  Story  Height  Districts — Eight  stories  not  to  exceed  90  feel, 
hereinafter  de6ned  and  limited  and  as  shown  on  the  map  emit 
"Diagram  of  Height  Districts.  Building  Zone  Map  of  the  City 
Alameda,  February  4,  1919/'  filed  in  the  office  of  the  City  Clerk  of 
the  City  of  Alameda,  Feb.  4,  1919,  and  which  is  hereby  declared  to 
be  part  hereof.  Tlie  Height  Districts  designated  on  said  map, 
hereby  established.  No  building  or  part  of  a  building  shall  be  er^ 
constructed,  or  altered,  except  in  conformity  with  the  refpsl 
herein  described  for  the  Height  District  in  which  such  bull 
located. 

Sec.  15.  ^//^  Story  Height  Districts,  In  a  aj^  Story 
District  no  building  shall  be  erected  hereafter  to  a  hn- 
of  two  stories  and  a  finished  attic  nor  more  than  thirty-: 
to  the  tiniihcd  ceilitig  line  of  tlie  second  story,  aliove  :' 
curb  grade  of  the  street  in  front  of  the  building,  or  adjc 
level,  except  as  provided  in  section  19  hereof. 

The  following  described  sy^  Story  Height  Districts  are  dei 
established : 

All  of  the  City  of  AJameda  not  otherv."      ■*      ribcd  or  d< 
as  in  a  3  Story.  4  Story,  or  an  8  Story  i^Irict,  b 

16,  17  and  18  hereof,  as  shown  on  said  b:it  uicui^oned  m 
however,  tlial  an  ajtartmenl  home  m.ir  he  rrrrted  in 
to  a  height  of  three  >tar»es  as  [  a   1^ 

Sic  16^     J  St,^rv   Hfinht   i  -tury   Height 
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•ict  no  building  shall  be  erected  hereafter  to  a  height  in  excess  of 
hfcc  stories,  nor  more  than  forty  (40)   feet  to  the  finished  ceiling 
Ibie  of  the  third  slor>*  alwve  the  established  curb  grade  of  the  street 
front  of  the  building,  or  adjoining  ground  level,  except  as  pro- 
dded in  section   19  hereof. 

Sec.  17.     4  Story  Height  Districts.     In  a  4  Story  Height  District 

building  sha)I  be  creeled  hereafter  to  a  height  in  excess  of  four 

Eories  nor  more  than  6fty  (50)   feet  to  the  finished  ceiling  line  of 

»c   fourth  story  above  the  established  curb  grade  of  the  street  in 

'ont  of  the  building,  or  adjoining  ground  level,  except  as  provided 

section  19  hereof. 

Sec.  18.  S  Story  Height  Districts,  In  an  8  Story  Height  Dis- 
•ict  no  building  shall  be  erected  hereafter  to  a  height  in  excess  of 
i^ht  stories,  nor  more  than  ninety  (90)  feet  to  the  finished  ceiling 
line  of  the  eighth  story  above  the  established  curb  grade  in  front 
of  the  building,  or  adjoining  ground  level,  except  as  provided  in 
section    19  hereof. 

Sec.  19.    Height  District  Exceptions, 

(a)  No  building  shall  hereafter  be  erected  In  any  Height  Dis- 
'ict  to  a  height  in  excess  of  four  stories  nor  more  than  fifty  (50) 

feet  to  the  finished  ceiling  line  of  the  fourth  story  above  the  estab- 
[shed  curb  grade  of  the  street  in  front  of  the  building  unless  the 
ridch  of  said  building  on  each  and  every  abutting  public  street  is  at 
;ast   one-half  of   its  height. 

(b)  Towers,  chimneys,  spires,  gas  or  water  tanks  completely 
lo»cd  in  with  walls  down  to  the  ground  or  to  the  adjoining  lower 
lory  of  the  building  may  be  permitted  as  to  a  greater  height  than 
flowed  in  the  class  of  Height  District  in  which  the  building  is  lo- 
tted, provided  that  no  such  exception  shall  cover  at  any  level  more 
lan  Bfteen  (15)  per  cent  in  area  of  the  lot. 

(c)  Nothing  in  this  article  shall  prevent  the  projection  of  a 
►mice  beyond  the  street  wall  to  an  extent  not  exceeding  five  feet  in 

any  c^e. 

(ft)   Mo  building  shall  hereafter  be  erected  in  any  height  district 
M  in  excess  of  the  width  of  the  street  upon  which  it  abuts, 
at  right  angles  from  the  front  property  line  to  the  opposite 
!rty  line. 
Src,  ao.     ."Ireti    Requirements.     For    the    purpose    of    regulating 
id  determining  the  area  of  yards,  courts  and  other  open  spaces  for 
lildings    hereafter   erected,    the    following   area    requirements    are 
hereby  established.    No  building  or  part  of  a  building  shall  be  erected 
:ept  in  conformity  with  the  area  regulations  herein  prescribed  for 
Use  District  in  which  said  building  is  located.    Unless  otherwise 
isly   provided  the   term   rear  yard,   side  yard,   outer   court   or 
court  when  used  in  this  article  shall  be  deemed  to  refer  only 
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tr,  A  rt^-Af  y'AT^,  sMft  yard,  outer  court  or  inner  court  required  by 
fhi4  ;irfirlr  No  lot  area  shatl  be  so  reduced  or  diminished  that  the 
y^rrU.  fourth,  or  op^-n  .spaces  shall  be  smaller  than  prescribed  in  this 
iirtirlr 

':\vi  y.i.  In  rndtistrial  Use  Districts  of  Class  VII  or  of  Class 
yfff,  A  rotirt  or  'A  yArrl  where  required  by  section  26  of  this  ordinance 
«h;ill  li''  ;it  IrHst  two  inches  in  least  dimension  for  each  one  foot  of 
«ii'h  \\t\\f\\\,  with  ;i  rlrptli  of  not  less  than  five  (5)  feet. 

\»vt  //.  Ill  Hii^iinrss  and  Public  Use  Districts  of  Classes  III, 
II',  I'  .Mill  /7.  and  in  each  business,  store  or  office  building  in  Id- 
#IiKtMiil  l)i<rfirt*i  of  Classes  VII  and  VIU  a  court  or  a  >*ard,  where 
irf|iiiii<|  liy  Mttion  jf)  of  this  ordinance,  of  each  building  hereafter 
f  iitwtriM  tf  f|,  of  wliaicvcr  use,  shall  be  of  the  same  least  dimensions 
iiimI  tirt.i  ,\^  ir(|Miir(l  for  tenement  houses  in  the  "State  Teneisent 
lldll-f   A»i." 

Sn  .\\.  Itrhind  rvi'ry  tniilding  hereafter  erected  in  a  Business  or 
riiMii  !  \r  HisMuI  of  CUisscs  111,  IV,  V  or  VI,  outside  the  6re  limits 
III  till-  (  iiv  ol  Al.inu'da.  tlu-rc  shall  be  a  rear  yard  extending  across 
Ihr  iiititi'  wiiltli  of  \\w  buiUlinf;.  Such  yard  shall  be  at  every  point 
i<|irn  iinil  iiiiti|tsiMu*U*d  from  the  ground  to  the  sky.  except  that  in 
till-  i.isr  til  tuinoi  lot>  the  rear  yard  may  begin  at  the  top  of  the 
iMttiUue  -.toM  I- very  part  of  such  yard  shall  be  directly  accessible 
liiMu  \\%\\  *»ilui  part  thereof.  The  depth  of  such  yard  shaU  be 
inri'.iM..!  .It  iirjil  an::!r^  from  the  rear  lot  line  to  the  extrerne  rear 
|v»ii  .«!  ilii-  ImmMmh:  |'\k-!i  outer  court,  inner  court  or  side  yird  ;f 
y  u\\  'Mt.!,!-!-,'  lu-uMiivr  eieoted  outside  the  tire  limit*  ir.  siiv!  3iSi- 
II,-..  It'll  r-.iS''*-  r>*-  PiHttiots.  >haU  he  of  the  same  least  i:~:er:i:ona 
ii'.l  t  ,  1  I-  ii»;:'.-iv\l  txT  ti.!ietr.ent  houses  in  the  **S:i:e  r==«::»3£ 
n. .■.-..  \.'.  -x^v-vW  ''v\\e\^"  th.it 
Ml-    ^  •■*•    V**;"   *v   \-Ns   :*M"   teri    .  10  • 

,.»  .,.■,.....   \,',s  ".*  !v-.\'   \.i'v*.  *'m*'   :v 
■;     '  ■   K,-  /,--^\-   Vs^   '.'*■>;- 
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Sec.  26.     Yards  atui  Courts.    If  a  room  in  which  persons  live, 

leep.  work  or  congregate  receives  its  light  and  air  in  whole  or  in 

irt  directly  from  an  open  space  on  the  same  lot  with  the  building, 

TC  shall  be  one  inner  court,  outer  court,  side  yard  or  rear  yard 

which  a  window  or  ventilating  skylight  opens  from  such  room. 

jfmcr  court,  outer  court  or  side  yard  shall  be  at  least  of  the 

,and  dimensions  herein  prescribed  for  a  court  in  such  district. 

ipied  space  within  the  lot  in  front  of  every  part  of  such 

l11  be  not  less  than  3  feet,  measured  at  right  angles  thereto. 

ts.  yards  and  other  open  spaces  if  provided  in  addition  to  those 

luired  by  this  section,   need  not  be  of  the  area  and  dimensions 

;rein  prescribed.    T)ie  provisions  of  this  section  shall  not  be  deemed 

apply  to  courts  or  shafts  for  bathrooms,  toilet  compartments,  hall- 

\ys  or  stairways. 

Sec  27.  If  a  building  is  erected  on  the  same  lot  with  another 
lildinsr  the  several  buildings  shall«  for  the  purpose  of  this  article, 
"ered  as  a  single  building.  Any  structure,  whether  inde- 
:  or  attached  to  a  building,  shall  for  the  purpose  of  this 
iicU:  b«  deemed  a  building  or  a  part  of  a  building. 

AHTICLE   IV — DEFINITIONS 

Sec  28.    Definitions.    Certain  words  in  this  ordinance  are  de- 
icd  for  the  purposes  hereof  as  follows: 

(ii)  Words  used  in  the  present  tense  include  the  future:  the 
ingiilar  number  includes  the  plural  and  the  plural  the  singular;  the 
ford  "lot"  includes  the  word  "plot."  the  word  **building"  includes 
word  "stnictures." 

(b)  The  "width  of  the  street"  is  the  mean  of  the  distances  be- 

rcen  the  sides  thereof  within  a  block.     Where  a  street  Iwrders  a 

iblic  place  or  public  park  the  width  of  the  street  is  the  mean  width 

such  street  plus  the  width,  measured  at  right  angles  to  the  street 

\  of  such  public  place  or  public  park. 

ic)  The  "curb  level"  for  the  purpose  of  measuring  the  height 

1  of  a  building,  is  the  mean  level  of  the  curb  in  front 

■u  of  the  building.    But  where  a  building  is  on  a  corner 

the  ctirb  level  is  the  mean  level  of  the  curb  on  the  street  of  greatest 

idth.     U  such  greatest  width  occurs  on  more  than  one  street  the 

irb  level  is  tlie  mean  level  of  the  curb  on  that  street  of  greatest 

which  hfls  the  highest  curb  elevation.     The  "curb  level"  for 

irp(»e  of  regulating  and  determining  the  area  of  yards,  coufU, 

spaces  is  the  mean  level  of  the  curb  at  that  front  of  tbc 

^where  there  is  the  highest  curb  elevation.     Where  00  tmA 

fon  has  been  established  or  the  building^  docs  not  adjoin  ibc 

the  average  ground  level  of  the  lot  sh&lt  be  coasidflvvd  iht 

[fh  level. 
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level,  is  the  will  m 


(d)  A  "street  wall"  of  a  building*,  at  any 
part  of  the  building  nearest  to  the  street  line. 

(e)  The  "height"  of  a  building  is  the  vertical  distance  mciSDred 
from  the  curb  level  to  the  finished  ceiling  line  of  the  highest  rtory 
of  the  building.  Where  a  building  is  a  tenement  house,  hotel  or 
boarding  house  or  dwelling  as  respectively  defined  in  the  Slate  T 
ment  Mouse  Law,  State  Hotel  and  Lodging  House  Law  or 
Dwelling  House  Law,  the  height  of  the  building  on  the  stv 
shall  be  measured  as  prescribed  in  said  law  for  the  measur 
the  height  of  a  tenement  house  hotel,  lodging  house  and  dwellaf 
house,  and  such  measurement  shall  be  from  the  curb  level  u  thst 
term  is  used  in  said  law. 

(/)  The  "depth  of  a  lot"  is  the  mean  distance  from  the  stttet 
line  of  the  lot  to  its  rear  line  measured  in  the  general  direction  ol 
the  side  lines  of  the  lot 

(g)  A  "rear  yard"  is  an  open,  unoccupied  space  on  the  um, 
lot  with  a  building  between  the  rear  line  of  the  building  and  tbr 
line  of  the  lot. 

(A)  The  "depth  of  a  rear  yard"  is  the  mean  distance  betweeti  tbe 
rear  line  of  the  building  and  the  rear  line  of  the  lot. 

(i)   Lots  or  portions  of  lots  shall  be  deemed  "back  to  back 
they  are  on  opposite  sides  of  the  same  part  of  a  rear  line 
to  t>oth  and  the  opposite  street  lines  on  which  the  lots  front  are  pMiAel 
with  each  other  or  make  an  angle  with  each  other  of  not  over 
degrees. 

(;*)  A  "court"  is  an  open  unoccupied  space,  other  than  a 
yard«  on  tlie  same  lot  with  a  building.    A  court  not  extending  to ' 
street  or  to  a  rear  yard  is  an  "inner  court."    A  court  cxtetMlins 
the  street  or  to  a  rear  yard  is  an  "outer  court."    A  court  on  the  lot 
line  extending  through  from  the  street  to  a  rear  yard  or  aootfacr 
street  is  a  "side  yard." 

(k)  Tlie  "height  of  a  yard  or  a  court"  at  any  given  level  sloB 
be  measured  from  the  lowest  level  of  such  yard  or  court  a5  actnafly 
constructed  or  from  the  curb  level,  if  higher,  to  such  level 
highest  level  of  any  given  wall  bounding  a  court  or  yard 
deemed  to  be  the  mean  height  of  such  wall.  Where  a  btiitdi 
tenement  lioiise,  as  defined  in  the  State  Tenement  Hou*c  Ijw, 
height  of  a  yard  or  a  court  shall  be  measured  as  prescribed  in 
law, 

(/)  The  or  court 

leaAt  of  the  h  I.  >-ard  or 

If  two  oppa<;ite  sides  ol  a  yard  or  court  are  not  parallel   the  borl- 
rontal  dimrn»ion  between  them  shall  be  M«-*mr.!  in  hr  the  roeau 
tance  between  them. 

(m>  The  "length  oi  an  outer  court"  .w  .iii>   y^i^vr.  — — *  -'-^•1 
measured  in  the  general  direction  of  the  side  lines  >  Mirt 
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the  end  opposite  the  end  opening  on  a  street,  or  a  rear  yard, 
such  point. 

(fi)  DtvMng.    A  dwelling  is  any  house  or  building  or  portion 

:reo£  wbicl)  is  occupied  in  whole  or  in  part  as  the  home,  residence 

slewing  places,  cither  permanent  or  transient  of  one  or  more 

kn  beings. 
(<>)  Tyfes  of  Dwellings,    For  the  purpose  of  this  ordinance  the 

of  dwellings  are  deBned  as   follows: 
Single   family  dwellings 
Two    family   dwellings 
Group  dwellings 
Apartments  or  tenements. 

(p)  A  SingU  Fiimily  Dwelling  is  a  dwelling  for  one  family  alone, 
iving  but  one  kitchen  and  within  which  not  more  than  five  persons 
ly  be  lodged  for  hire  at  one  time. 
_     (q)  A  Two  Family  Dwelling  is  a  building  or  structure  having 
nnder  one  and  the  same  roof  two  single  family  dwellings,  each  dwell- 
jiie  of  which  shall  have  a  separate  ground  floor  entrance  on  the  out- 
ic  of  the  building. 

(r)  A  Group  Dwelling  is  a  building  designed  for  more  than  one 
igle  family  dwelling,  each  dwelling  of  which  shall  have  a  ground 
ir  entrance  on  the  outside  of  the  building  and  be  entirely  sepa- 
led  (rora  each  other  private  dwelling  by  a  vertical  wall. 

(j)  An  Apartment  is  a  tenement  as  defined  under  the  State  Tene- 
rnt  House  Law. 
(/)  A  Boarding  House  is  a  building  in  which  more  than  five  per- 
is are  lodged  for  hire  and  in  which  there  are  not  more  than  twenty- 
five  sleeping  rooms. 

(u)  Story.    The  term  "Story"   means  a  vertical   distance   frooi 
floor  to  ceiling. 

(r)  An  Attic  is  a  story  under  a  sloping  roof  at  the  top  of  tbe 

ilding.  the  spring  or  cornice  of  the  main  roof  of  which  is  not  more 

two  (2)  feet  above  the  floor  of  said  attic.     An  attic  story  tkaM 

aot  uic  more  than  eighty   (80%)  per  cent  of  the  floor  area  of  Mi 

^c  story  fur  rooms,  baths  or  toilets.     Walls  of  rooms  and  taA> 

lU  be  not  less  than  four   (4)    feet  in  height.     The  attic  mag  ke 

only  as  permitted  in  the  Alameda  Housing  Code. 
(fc)  A  DetochA'd  Building  is  one  that  is  not  Icm  llafl  ■■  (Q 
dtfttant,   measured   horizontally    from   any   portioa, 

imice  or  -     nf  any  other  building. 

(x)   A  tundry  is  any  building  or  grounds  tm 

fng  for  htrc  in  which  more  than  two  persons  are 

thereof. 
All   wr  '   phrases  not  otherwise  defrned  m 

be  !■  J  as  defined  in  the  State  Tt 

the  Alameda  Housing  Code. 
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ARTICLE  V— GENERAL   AND   ADMINISTftATIVE 


Sec.  29.    Interpretation:  Purpose.     In  interpreting  &nd  appktafC 
the  provisions  of  this  ordinance,  they  shall  be  held  to  !k  •-  "i 

requirements  adopted  for  the  promotion  of  the  public 
comfort,  convenience  and  general  welfare.     It  is  not  inu . 
ordinance  to  repeal  or  interfere  with  any  existing  pri- 
or ordinance  or  any  rules,  regulations  or  permits  pre\ 
or  issued  or  which  may  be  adopted  or  issued  pursuant  to  .-..  .^ 
to  the  use  of  buildings  or  premises;  nor  is  it  intended  hy  thic 
nance  to  interfere  with  any  easements,  covenants,  or  other  »gt 
nienis  between  parties;  provided,  however,  that  where  this  ordi 
imposes  a  greater  restriction  upon  the  use  of  buildings  or  prvint»c9 
or  upon  heip:hl  of  buildings  or  requires  larger  yards,  courts  i»r  odKr 
open  spaces  than  arc  imposed  or  required  by  such  existing  provinoEs 
of  law  or  ordinances  or  by  such  rules,  regulation*  or  permit*  or 
such  easements,  covenants  or  agreements,  then,  and  in  that  case, 
provisions  of  this  ordinance  shall  control. 

Sec.  30.  Unlawful  Use:  Certificates  of  Occup<mey,  It  shill  he 
unlawful  to  use  or  permit  the  use  of  any  building  or  precm»cs  or  part 
thereof  hereafter  created,  erected,  changed  or  converted  whoHr  or 
partly  in  its  use  or  structure  until  a  certificate  of  occupan^r^  to  the 
effect  that  the  building  or  premises  or  the  part  tlicrrof  %o  creatH, 
erected,  changed  or  converted  and  the  proposed  use  thereof  confonn 
to  the  provisions  of  this  ordinance  shall  have  been  issued 
building  department.  In  the  case  of  such  premise*  or  build 
shall  be  the  duty  of  the  building  department  to  issue  a  oertifi< 
occupanc)'  within  ten  days  after  a  request  for  tlic  same  shall 
in  its  office  by  any  owner  of  a  building  or  premises  atTccte*! 
ordinance,  provided  said  building  or  premises  or  the  part  the 
created,  erected,  changed  or  converted,  and  the  proposed  use  t 
conforms  with  all  the  requirements  herein  set  forth  A  t 
ceritficate  of  occupancy  for  a  part  of  a  buil'  be  i 

the   ImiUling  department.     Upon   written    recji  'fie   o 

building  department  shall  is^ae  a  certificate  of  occupancy 
building  or  premises  existing  at  the  lime  of  the  passage  of 
nance  certifying  after  inspection  the  use  of  the  building  or 
and  whether  (>uch  use  conforms  to  the  provisions  of  this  t>r4'r 

Sec,  /(I.     Enforcement.   Leffot   Procedure,   Pen^ttites.     Thi» 
nani  '  r  enforced  by  the 

tor,  '  icer,  city  enginerr 

other  (ithcer  ax  may  Ivc  dc&i;  itvct 

of  the  City  of   Alameda.  ,  _  ui 

any  of  the  proviMons  of  this  ordinance  shall  be  ffuilty  of  a  mi 
tticanor  and  tipcn  conviction  thereof  shal'  *  ■•  •^--";-»''^'»^  t...  ^  ^^^ 
nut  mure  than  three  hundred  ($300.00) 


w 

^ 


ZONING  IN  CANADA  AND  THE  UNITED  STATES 


353 


in  the  city  jail  for  a  period  of  not  more  than  six  (6)  months  or  by 
both  fine  and  imprisonment.  Each  such  person,  firm  or  corporation 
shall  be  deemed  guilty-  of  a  separate  offence  for  each  and  every  day 
during^  any  portion  of  which  any  violation  of  any  provision  of  this 
ordinance  is  committed,  continued  or  permitted  by  such  person,  firm 
or  corporation  and  shall  be  punishable  accordingly. 

Sec.  32.  Building  Permits.  No  building  permit  shall  be  issued 
by  the  Building  Department  of  the  City  for  the  erection  or  alteration 
of  any  building  or  structure  contrary  to  the  provisions  of  this  ordi- 
nance. 

Each  application  for  a  building  permit  hereafter  filed  with  the 
City  shall  be  accompanied  by  a  statement  as  to  the  use.  height  and 
area  of  the  building  applied  for,  on  a  blank  to  be  furnished  by  the 
City,  on  which  shall  also  be  shown  an  accurate  block  plan  of  the 
location  of  the  building  on  the  lot,  drawn  to  a  scale  of  16  feet  to  the 
inch. 

Sec.  33.     Changes  Within  Districts, 

(a)  Changes  and  Reclassification  within  Residence  Districts: 
Any  portion  of  a  residence  district  may  be  changed  from  Class  I  to 
Class  11,  or  vice  versa,  in  the  manner  following:  A  petition  therefor, 
describing  the  change  desired  and  signed  by  the  owners  of  not  less 
than  twenty-five  (25)  per  cent  of  the  area  of  real  property  situated 
within  a  radius  of  two  hundred  (200)  yards  of  the  particular  portion 
proposed  to  be  changed,  must  be  filed  with  the  City  Qerk.  The 
petition  may  be  accompanied  by  the  plans  or  a  sketch  of  such  build- 
ing or  structure,  if  any,  which  is  proposed  to  be  erected  in  the  place 
desired  to  be  redistrictcd. 

Immediately  upon  receipt  of  such  a  petition,  the  City  Clerk  shall 
cause  to  be  posted  along  that  portion  of  all  the  main  streets  within 
the  radius  aforementioned,  and  at  least  one  ( I )  on  each  side  of  each 
Mock  or  fraction  of  block  therein,  notices  of  the  filing  of  said  peti- 
tion; said  notices  shall  l)c  headed  "Notices  of  Redistricting"  in  one 
(l)  inch  type  or  larger,  briefly  describing  the  change  desired  and 
notifying  all  persons  having  objections  to  appear  before  the  next 
meeting  of  the  City  Council,  giving  date  of  same,  and  show  cause 
why  such  proposed  change  should  not  be  made ;  provided,  that  at 
least  three  (3)  of  said  notices  shall  be  posted  on  the  side  of  the  block 
in  which  the  change  is  proposed,  and  three  (3)  on  the  side  of  the 
block  opposite  thereto;  provided  further,  all  of  said  notices  shall 
be  posted  at  least  seven  days  before  the  time  of  said  hearing. 

At  any  time  prior  to  said  hearing  any  owner  of  real  property 

situated  within  tlie  radius  aforesaid,  may  make  written  protests  or 

objections  to  the  proposed  chan;      and  deliver  them  to  the  City  Clerk. 

'      '     -      —       '  oil  proceed  to  hear  and  pass 

d  its  decision  shall  be 
^ouncil  may  adjourn 
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such  hearings  from  time  to  time  and  may  refer  the  matter  to  the  (.  .^.j 
Planning  Commission.  Chamber  of  Commerce.  Merchants  A&s^xiaii'X. 
or  other  civic  or  improvement  organizations,  for  an  opinion  and  r^ 
port  on  the  proposed  change,  before  rendering  its  dccisioo. 

Each  petition  or  protest  aforementioned  shall  have  an  aflSdifis 
annexed,  certifying  that  each  signature  thereon  is  the  bona-Sde  mgmr 
ture  of  the  person  whose  name  it  purports  to  be.  Such  affidavit  any 
be  made  and  subscribed  before  the  City  Clerk  or  a  Notary  Public. 

(b)  Reclassification  Within  Business  Districts — Any  puriioa  af 
a  Business  or  Public  Use  District  may  be  changed  and  reclASsiM 
wittiin  such  district,  by  petition,  notice  and  hearing  in  the  satnc  ntan- 
ner  as  provided  for  changes  and  reclassification  within  Resi^knct 
Districts. 

(c)  Rec1assi5cation  Within  Industrial  Districts— Any  portloii  oC 
an  Indujitrial  District  may  be  changed  and  reclassified  within  snch 
district,  by  petition,  notice  and  hearing  in  the  same  manner  as  pfv* 
vided  for  changes  and  reclassification  within  Residettce  Districts: 
provided,  however,  the  decision  of  the  Council  in  such  case  shaO  be 
expressed  by  ordinance,  which  ordinance  shall  be  subject  to 
referendum. 

Sec.  34.     Changing  from  One  Kind  of  District  to  . 

(a)   Any   portion  of  a   Residence   District.   Busine-  :•„  or 

Industrial  District  rnay  be  changed  and  transferred  from  one  to  the 
other  of  said  districts  of  any  classification  thereof  by  petition, 
and  hearing  in  the  same  form  and  manner  as  provided  fur  c 
and   reclassification   within   Residence   Districts;   provided*   how 
the  decision  of  the  Council  shall  he  expressed  by  ordinance 
ordinance  shall  be  subject  to  the  referendum. 

{b)   Changes  in  Height  Districts. 

Any  portion  of  a  Height  Distrirt  may  be  changed  and 
by  petition,  notice  and  hearing  in  the  s.'une  form  and  manner 
vided   for  changes   and   reclassification   within    Residence    Di; 
provided,  however,  the  decision  of  the  Council  shall  be  exp 
ordinance,  which  ordinance  shall  be  subject  to  tlic  referendum. 

(f)    Districts  defined.     For  the  :  of  cKan|;i  ;   ' 

tricting  any  portion  of  a  Use  or  Hf  ;ct,  as  Her 

every  ponion  of  such  district  which   litj  ^parii'' 
other  portions  thereof  shall  be  treated  as  a  separu' 

{d)    Purthrr  am%-ndmcnts  or  changes.     Any 
alterations  or  changes  in  Use  or  Height  districts,  r 
for,  shall  be  made  by  ordinance. 

Sec  35.    Official  Map  for  Use  and  //-"'^J*'  n.^^Vp 

The  City  Clerk  xhall  keep  on  file  In 
the  Use  and  Height  Di  "  'rein  pro- 

acter,  extent  aj>d  arc  .   rctpcct 

where  the  ifivttling  Une  ot  a  district  or  poitiou  at  a  diJiiKt  u  H 


^ 


a71  frov 
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the  lines  of  any  city  block,  he  shall  indicate  by  figures  on  said  official 
map  the  exact  location  of  such  district  lines,  lie  shall  also  indicate 
all  alterations,  amendments  or  changes  hereafter  made  in  any  of  said 
districts  or  district  lines  by  showing  thereon  the  new  lines  in  a  dif- 
ferent color  from  the  lines  in  which  said  map  was  originally  drawn 
or  printed,  together  with  a  proper  explanatory  legend  giving  the  date 
of  each  such  change  and  amendment.  Said  map  shall  be  certified 
by  him  as  being  the  original  Zone  Map  of  the  City  of  Alameda. 

Sec.  36.     Completion  and  Restoration  of  Existing  Buildings. 

(a)  Nothing  herein  contained  shall  require  any  change  in  the 
plans,  construction  or  designated  use  of  a  building  for  which  a  build- 
ing permit  has  been  lieretofore  issued,  or  for  which  a  permit  has 
been  applied  and  plans  for  which  are  on  file  with  the  building  de- 
partment at  the  time  of  the  passage  of  this  ordinance,  and  a  permit 
for  the  erection  of  which  is  issued  after  the  passage  of  this  ordi- 
nance, and  the  construction  of  which  in  either  case  shall  have  been 
diligently  prosecuted  within  six  months  of  the  date  of  such  permit, 
and  the  ground  story  framework  of  which,  including  the  second 
tier  of  beams,  shall  have  been  completed  within  said  six  months,  and 
which  entire  building  shall  be  completed  according  to  such  plans  as 
filed  within  two  years  of  the  date  of  the  passage  of  this  ordinance. 

(fr)  Nothing  in  this  ordinance  shall  prevent  the  restoration  of  a 
building  less  than  forty  (40)  per  cent  destroyed  by  fire,  explosion, 
act  of  God  or  act  of  the  public  enemy  or  prevent  the  continuance 
of  the  use  of  such  building  or  part  thereof  as  such  use  existed  at 
the  time  of  such  destruction  of  such  building  or  part  thereof.  Noth- 
ing in  this  ordinance  shall  prevent  the  restoration  of  a  wall  declared 
unsafe  by  the  superintendent  of  buildings  or  by  a  board  of  survey. 

Sec.  37.  Individual  Enactment  of  Sections.  It  is  hereby  de- 
clared to  be  the  intention  of  the  City  Council  to  enact  each  and  every 
section,  paragraph,  clause  or  phrase  of  this  ordinance  irrespective 
of  the  enactment  of  every  other  section,  paragraph,  clause  or  phrase 
herein  contained. 

Sec  38.  Repeal  of  Certain  Other  Ordinances.  Ordinance  No. 
125,  N.  S.  entitled  "An  Ordinance  establishing  a  Residence  District 
and  also  an  Industrial  Zone  in  the  City  of  Alameda  and  providing 
regulations  for  both'*  is  hereby  repealed,  to  take  effect  thirty  (30) 
days  after  the  final  passage  of  this  ordinance. 

Sec.  39.  H^hen  Effective.  This  ordinance  shall  take  effect  thirty 
(30)  days  after  its  6nal  passage. 

Sfic  40,  Printing  for  Distribution.  The  City  Clerk  shall  cause 
one  thousand  copies  of  this  ordinance  to  be  printed  for  distribution. 
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municipal  property  and  enterprises,  subventions  from  iht 
tral  government  and  general  taxation.     In  addition,  ^tecial  of 
local  benefit  assessments  are  levied,  the  proceeds  to  be  used  oriy 
in  improving  the  property  assessed.     Taxation,  ever^-whcTt,  is 
the  principal  source  of  general  revenue.     In  Europe,  especijBy 
in  Germany,  municipal  property  and  undertakings  yield  a  randi 
greater  proportion  of  the  whole  than  with  us,  and  subvmlkn&r 
so  rare  here,  are  common.      Local   or  benefit   assessment  is 
resorted  to  more  in  this  countr>*  than  abroad.    Mtmictpal  taua- 
tion   in  Germany  is  levied  principally  on  incomes   from  all 
sources,  and  in  England,  until  recently,  local  taxes  on  real 
were  assessed  exclusively  on  its  rental  values;  so  that  am 
land,  in  these  countries,  was  not  taxed.    There  is  now  in  Ger- 
many and  there  was  in  England  for  a  few  years  *  a  snail' 
special  tax  on  imused  realty.    In  this  country  the  common  fona 
of  local  taxation,  the  proceeds  of  which  are  available  for  any 
municipal  purpose,  is  the  general  propertj-  tax,  levied  at  die 
same  rate  on  all  property  real  and  personal,  but  in  practice  per- 
sonal property,  so  easily  concealed  in  most  of  its  forms,  escapea 
taxation  to  a  considerable  extent,  so  that,  with  us,  perhaps  75 
per  cent  of  municipal  taxation  falls  upon  real  estate.     In  same 
jurisdictions  by  law,  and  in  others  in  practice,  unused  land, 
and  land  use<l  for  agriculture,  within  city  limits,  is  taxed  at  a 
much  lower  rate  than  other  realty  in  the  city.     The  tncidence 
of  taxation  affects  the  relative  values  of  property,  the  uses  to 
which  it  can  be  put  with  profit,  and,  in  this  way,  the  cjty  plan. 
Thus,  for  instance,  if  unused  realty  or  real  estate  used  for  agri- 
culture is  not  taxed,  or  is  assessed  at  a  much  lower  rate  than 
other  land,  it  will  more  often  be  held  for  a  speculative  advance. 
General  Taxation. — The  constitutions  or  law*  of  many 
of  the  states  in  this  countr>'  require  that,  in  levying  the  g^cnerad 
property  tax,  a  ir*  *   —  rate  shall  be  fixed  for  all  ?  "*-    *  -prop- 
erty.   The  deter.  of  the  rate  iutm  year  i(  lis-u- 
ally  left  to  tlie  aiy  authorities.     In  this  country,  in  order 
guard  against  too  heavy  taxation,  the  constitution  or  law  of 
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State  or  charter  of  the  city  usually  fixes  the  maximum  amount, 
or  the  maximum  rate,  of  the  tax;  while  in  Europe  the  rate  and 
amount  of  the  various  taxes,  in  so  far  as  locally  determined,  is 
usually  subject  to  readjustment  by  the  slate  or  national  authori- 
ties. Some  check  upon  the  amount  tliat  a  city  can  raise  by 
taxation  in  a  given  period  is  generally  regarded  as  necessary, 
but  the  fixing  of  the  proper  maximum  is  a  difficult  matter.  An 
unduly  high  rate  of  taxation  makes  both  living  and  business 
expenses  excessive;  but  too  low  a  rate,  making  it  impossible 
for  the  city  to  furnish  the  streets,  docks,  public  utihties  and 
other  necessities  and  aids  to  healthful  and  contented  living, 
the  prosperous  conduct  of  private  business  and  the  normal 
growth  of  the  city  upon  which  business  and  therefore  com- 
fortable living  conditions  arc  dependent,  is  equally  unfortunate. 
The  fixing  of  a  maximum  rate  to  be  applied  under  all  circum- 
stances to  all  the  cities  of  a  state  is,  as  compared  with  the 
European  method  of  regulation,  a  crude  way  of  settling  in- 
tricate questions;  such  a  maximum,  if  too  high,  is  of  no  effect, 
and  if  too  low,  is  disastrous.  We  have  not  in  this  country 
developed  the  administrative  machinery  for  the  use  of  the 
European  method,  nor  indeed  have  we  come  to  believe  that  we 
should  adopt  it.  If.  under  these  circumstances,  we  impose  a 
maximum,  it  shoukl  be  a  liberal  one.  The  risk  of  the  possible 
abuse  of  a  necessary  power  is  never  a  suflficient  reason  for 
limiting  it  to  such  an  extent  as  to  make  its  proper  use  impos- 
sible 

Municipal  Borrowing. — It  is  not  wise  in  all  cases  to  adopt 
the  policy  of  limiting  tlie  expenditures  of  tbe  year  to  the  amount 
that  can  safely  be  raised  by  taxation  during  that  year.  Such 
a  policy  would  make  it  impossible  to  construct  needed  improve- 
ments and  would  often  deprive  the  city  and  its  citizens  of  neces- 
sary facilities  and  even  result  in  financial  loss.  Where  an  im- 
provement is  permanent  or  will  remain  useful  for  many  ycars^ 
the  sum  needed  should  be  borrowed,  to  be  repaid  gradually. 
This  is  Just;  the  future  receives  its  share  of  the  benefit  an< 
should  pay  its  share  of  the  cost.  It  is  al; 
provement  will,  in  well-being  or  finant 
year  more  than  interest  and  amortia 
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the  present  cannot  pay  for  all  the  i)ennanent  improvemctUs  that 
ought  to  be  constructed,  and  will  leave  them  unbuilt  rather  than 
shoulder  the  burden.  The  correct  principle  in  improvements  of 
this  sort  is  that  the  indebtedness  incurred  shall  be  funded,  but 
in  every  case  provision,  by  sinking  fund  or  otherwise,  should 
be  made  for  the  pa>'ment  of  the  loan  during  the  period  of  the 
usefulness  of  the  work. 

The  Debt  Limit. — The  risk  of  excessive  borrowing  is 
more  insidious  and  therefore  much  greater  than  that  of  ex- 
cessive taxation.  In  Europe  this  danger  is  guarded  against  hf 
state  or  national  supervision  and  control  of  municiiud  loam 
In  this  country,  to  attain  this  end.  llie  state  by  constitutional 
provision  or  statute  imposes  a  debt  limit  upon  cities.  In  moit 
cities  in  the  United  Slates  there  is  a  general  limit,  vai 
the  way  from  one  and  one-half  to  ten  per  cent,  of  the 
valuation  of  real  estate  within  the  city;  but,  without  regard  loi 
this  limit,  indebtedness  may  be  contracted  for  ■  ^<s%| 

and  there  are  easy  methods  of  increasing  the  pti  lob-i 

ably  there  are  few  cities  where  the  total  indebtedness  may  noC 
exceed  five  per  cent,  of  the  assessed  valuation,  and  many  where' 
it  may  materially  exceed  ten  per  cent.*^ 

In  the  effort  to  prevent  extravagance  and  dishonesty,  care- 
must  be  taken  that  the  debt  limit,  like  the  tax  limit,  is  ncA  fixedl 
at  too  low  a  rate.  In  municipal  as  well  as  in  private  buMnessi 
an  extensive  plant  and  equipment  are  becoming  more  and  more 
essential  to  economy  and  efficiency;  and  nut-     ' 

otlier  corporations,  can  obtain  the  money  for  . .  .. 

by  borrowing  for  the  purpose.     The  power  to  borrow 
quately,  like  the  power   to   impose  adequate  '  Mgh 

undoul)tedly  subject  to  abuse,  is  essential  to  iht the 

affairs  of  the  modem  city.     The  democratic  remedy  for 
possible  abuse  of  needful  powers  is  not  to  abolish  or  undttij 
curtail  iJicm,  but  by  active  participation  in  govemnieni  to 
their  proper  use.     Faulty  as  it  is,  democracy  is  the  best  U 
of  government  we  know,  and  local  st*  *u.  with 

necessary  p'Twers  to  make  it  efTeclive,  i-  .      iu  it. 

*For  m  fuller  ftUtctncnt  on  this  point  sw  "^Tfr   r;.t..«;,..r 
John  Nalen,  p.  39t- 
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Not  all  loans  are  obtained  for  the  purpose  of  making  durable 
improvements.  In  every  city  it  is  customary  to  borrow  for  the 
purpose  of  meeting  certain  current  expenses  that  will  later  be 
taken  care  of  in  other  ways.  If  this  is  not  done,  delays  in  con- 
struction are  Hkely  to  occur,  most  expensive  to  the  city  and  to 
land  owners.  This  is  especially  true  with  relation  to  the  laying 
out  of  streets,  with  tlieir  sewers  and  other  accessories  needed 
for  building  development.  Without  them  houses  cannot  be 
erected  on  abutting  land,  the  owners  must  carry  it  at  a  heavy 
expense  instead  of  selling  it  at  a  profit,  ^nd  the  city  must  lose 
several  years*  taxes  on  improvements  not  yet  built.  The  entire 
cost  to  the  city  of  this  construction  may  and  should  be  a  charge 
on  the  property  improved,  to  be  speedily  repaid  by  the  land 
owner.  Certainly  such  a  lien  is  a  safe  and  ample  security  for 
such  a  loan.  Not  only  should  the  city  be  allowed  to  borrow 
for  such  purposes,  but  the  loans  should  be  outside  the  debt  limit. 

Self-Supporting  Enterprises,— Self-supporting  public  en- 
terprises should  also  be  outside  the  debt  limit.  As  soon  as, 
for  instance,  a  municipal  street  railway  or  gas  plant  is  on  such 
a  basis  as  permanently  to  be  able  to  pay  interest  on  the  cost  and 
a  reasonable  sum  toward  amortization  and  renewals,  the  money 
thus  employed  should  no  longer  be  regarded  as  a  debt  but  recog- 
nized as  an  investment,  and  the  amount  so  employed  deducted 
in  calculating  tlie  indebtedness  under  tlie  debt  limit.* 

*  Such  loans  are  as  a  rule  outside  the  debt  limit  in  Canada.  See  for 
instance  R.  S.  Manitoba  1913,  Municipal  Institutions  (ch.  133),  part  VIII, 
Local  Improvements,  sec.  561 ;  Saskatchewan  Stat.,  191^,  ch.  16:  1916, 
ch,  jg.  Indebtedness  to  acquire  seU-sustaining  enterprises  is  also,  to 
some  extent,  outside  the  debt  limit  of  the  city  and  county  of  .Philadelphia 
(Pcnn.  Const.,  art.  IX,  sec.  8)  and  of  Virginia  cities  (Va.  Const.,  art. 
VIJl,  sec.   1J7). 

The  city  that  perhaps  has  found  such  a  law  most  useful  is  New  York. 
The  provision  is  in  the  constitution  of  the  State  and  is  as  follows: 

Art.  VIII,  sec.  10:  .  .  .  "Any  debt  hereafter  incurred  by  the  City  of 
New  York  for  a  public  improvement  owned  or  to  be  owned  by  the  city, 
which  yields  to  the  city  current  net  revenue,  after  making  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  is  liable,  in 
excess  of  the  interest  on  said  debt  and  of  the  annual  installments  neces- 
sary for  its  amortization,  may  be  excluded  in  ascertaining  the  power 
of  said  city  to  become  otherwise  indebted,  provided  that  a  sinking  fund 
for  its  amortization  shall  have  been  established  and  maintained  and  that 
the  indebtedness  shall  not  be  so  excluded  during  any  period  of  time  when 
the  revenue  aforesaid  shall  not  he  sufficient  to  equal  the  said  interest  and 
amortization  installments,  and  except  further  that  any  indebtedness  here- 
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Avoiding  the  Debt  Limit. — After  the  city  has  reached 

its  debt  limit,  it  may  slill  make  improvements  or  acquire  prop- 
erty if  only  it  does  not  enter  into  any  obligation  to  pay  for 
them.    This  it  may  accomplish  by  constituting  these  paymen 
a  charge  on  a  special  fund  to  be  created  or  on  special  property 
to  be  acquired.    Thus  the  city  may  construct  a  public  work  to 
paid  for  solely  by  local  assessments  on  private  proj^rty  bene- 
flited,  the  assessments  usually  being  a  lien  on  this  properly;  *  or 
inake  extensions  of  a  public  utility,  the  cost  to  be  paid  solely 
out  of  net  income:**  or,  if  it  can  make  whatever  initial  pay 
lent  may  be  required  out  of  current  income,  it  may  accept 
iroj>erty  subject  to  a  mortgage  which  it  does  not  assume,*  or 
:quire  property  to  be  paid  for,  if  at  all.  in  installments.^    In 
le  two  latter  cases,  the  city  will  lose  the  property  if  the  niort- 
'"gage  or  the  installments  are  not  paid  when  due,  but  in  no  case 
is  it  under  any  obligation  to  meet  them.    In  all  these  cases  the 
hCity.  by  pledging  its  credit,  could  accomplish  its  purpose  more 
cheaply;  but  if  the  improvement  is  needed  at  once  it  may  be 


! 


lofnre  incurred  by  Uic  City  of  New  York  for  any  rapid  transK  or  dock 

mvcstmcnl   may  hv  so  excluded   proportionately  to  the  extent   lo 

the  currrnt   net   revenue  received   by   said   city  therefrom  shall   mcetj 

intcrrsl  and  amortization  installments  thereof,  provided  that  any 

in  the  debt  incurring  power  of  the  City  of  New  York  whic' 

from   ilic  exciuji.jn  of   dehls  heretofore  incurred   shall  be  .• 

for   the   acquisition   or   construction   of    properties   to   ' 

transit    or    d«x:k    puriiuses.      The    Iccislature    shall    pre 

by   which  and   ihc  t'-r""    -""-i   ronditioiis   under   which  ti.i   .. 

drht   to   be   so   exchi  l>c   determined,   and   no  such 

excluded  except  in  ,)•  ■    with  the  dctcrminatit.»n  so  nr 

legislature   maj-  in  its   discretion   confer   appropriate    i' 

appellate  divt*ifm  of  the  Supreme  Court  in  the  t*.r'»t  j" 

for  tl'i  af  deterniniinR  the  amount  of  any  debt  to  \n 

No  iri  of  a  city  valid  at  the  time  of  its  inrcption  »' 

becnj*;  !ti\.tH'j  l^y  reason  of  the  operation  of  any  of  tlic  proviAiom  o:  tins 
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Uie  added  expenditure  necessary  to  obtain  it  without 


Special  Assessments." — The  planning  and  construction 
of  streets  and  other  public  features  are  undoubtedly  of  advan- 
tage to  the  entire  city.  In  many  jurisdictions  the  cost  of  such 
features  is  met  by  a  tax  on  the  city  as  a  whole.  But  the  land 
in  the  neighborhood  of  an  improvement,  in  addition  to  the 
neral  gain,  often  receives  a  special  benefit  by  reason  of  this 
nstruction.  This  result  of  public  works  wisely  planned  and 
intelligently  carried  out  is  perhaps  most  evident  in  the  case  of 
land  abutting  on  a  newly  built  street.  This  land,  in  addition  to 
the  privileges  in  the  street  which  it  shares  with  all  city  land, 
receives  special  benefits  from  it,  such  as  the  riglit  to  light,  air, 
^^bccess  and  view,  which  greatly  and  immediately  raise  its  market 
^Hralue.  The  law  and  custom  of  all  civilized  countries  respects 
^Hpese  privileges;  our  law  recognizes  them  as  property  rights  in 
^Hhe  street  appurtenant  to  and  running  with  the  abutting  land  of 
^^ihich  the  owner  cannot  be  deprived  without  compensation." 
r  It  is  becoming  more  and  more  the  rule,  the  world  over,  to 

'  make  a  special  assessment  against  this  land  to  meet  the  cost  of 
the  street.  The  justice  and  expedienc>'  of  this  course  is  evident. 
General  taxation  is  imposed  upon  all  because  it  is  for  the  bene- 
t  of  all.  To  the  extent  that  a  new  street  or  other  improvement 
of  special  advantage  to  neighboring  property  owners,  it  is 
fair  lo  assess  its  cost  upon  the  property  owners  of  the  city 
whole;  and  it  is  only  right  and  just  that  to  this  extent  the 
ring  land  owners  should  pay  for  the  gain  they  receive. 
ny  other  course  would  enrich  them  at  the  general  expense, 
however,  should  be  taken  not  to  lew  a  local  tax  in  excess 


A'  *    local   or   brncfit   assessments.     Such   an   assessment  ha? 

he^n  '*3  compulsory  contribution  paid  once  for  all  to  defray 

'  tl   improvement  to  property  undertaken   in  the  public 

>  the  government  in  proportion  to  the  sfKrcial  benefits 

g   t.'   iIm  :     :v   named."      (Quarterly   Journal   of   Economics. 

l8«Jj)'  many  other   sorts  of   assessment,   sucli   as  the 

ion  on  llit      „ i.  ,   i.f  realty  of  the  cost  of  cleaning  the  sidewalk  of 

snow,  or  of  repairing  the  pavement  in  front  of  his  land,  or  the 

nn  him  of  the  price  of  water  supplied,  etc.,  etc-     It  is  not,  how- 

ly  of  th«e,  but  only  special  or  benefit  a«se$sments  that  arc  here 

^or  a  fallcr  statement  of  the  law  on  this  subject  sec  p.  173. 
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of  the  local  gain.  The  improvement  of  a  residential  street  for 
through  travel  might  often  prove  to  be  a  detriment  to  the 
abutter. 

The  history  of  benefit  assessment  is  a  long  one.  In  Europe 
the  practice  goes  back  at  least  to  the  feudal  period,  but  it  is 
only  in  comparatively  recent  times  that  it  has  begun  to  come 
into  common  use  in  European  countries.  Thus  in  England  local 
statutes  authorizing  its  use  began  to  be  passed  about  1900  and 
now  this  procedure  is  authorized  as  a  part  of  the  general  "Hous- 
ing, Town  Planning,  etc.,  Act"  passed  in  1909.  In  France 
local  assessment  to  provide  pa3rment  for  various  public  works 
was  authorized  as  a  part  of  a  general  statute  passed  in  1807, 
but  the  procedure  was  so  cumbrous  that  this  method  of  financ- 
ing improvements  has  not  been  employed  in  France  until  very 
recently.^®  In  Germany  for  many  years  there  have  been  pro- 
visions for  local  assessments  in  the  laws  of  the  different  states. 
In  this  country  the  practice,  copied  from  the  custom  and  law 
of  London,  was  introduced  in  early  colonial  times,  but  the 
period  of  its  active  use  did  not  begin  until  about  1813;  and  it 
is  now  the  prevailing  system  here  and  in  Canada. 

Limiting  the  Amount  of  Local  Assessments, — Local 
assessment  is  based  upon  the  principle  that  the  land  owner 
should  repay  the  special  benefit  he  derives  from  a  public  work.** 
In  some  cities  in  this  country  only  a  certain  proportion  of  the 
cost  of  a  new  street,  or  its  cost  only  to  the  extent  of  a  certain 
proportion  of  the  special  benefit  it  brings  to  abutters,  is  col- 
lected from  them.  This  latter  practice  is  contrary  to  the  prin- 
ciple of  local  assessment.  It  is  unjust  that  the  abutter  should 
pay  more  than  the  amount  of  his  peculiar  gain,  but  he  should 
certainly  pay  to  the  extent  of  that  gain  or  the  other  tax  payers 


■•See  the  report  accompanying  the  bill  to  amend  the  expropriation 
law  of  May  3,  1841,  Chamber  of  Deputies,  10th  Legislature,  extraordinarx 
session  of  191 1,  No.  1369. 

**In  some  states  it  is  held  that  the  question  whether  such  an  aweM- 
mcnt  is  in  any  particular  case  in  excess  of  the  special  benefit,  is  for  dM 
courts;   in  others  that  the  decision  of   the  administrative  authoritiC9  s-fl|y 
tbat  point  cannot  as  a  rule  be  so  reviewed.     See  for  a  fuller  diaatl 
of  this  point,  Page  and  Jones.  Taxation  by  Assesstnent  (1909),  •» 
and  ff. 
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wil!  be  compelled  to  pay  for  a  portion  of  the  benefit  which  he 
has  received. 

Another  method  of  hmiting  the  amount  of  the  betterment 
tax  is  to  provide  that  it  shall  in  no  case  exceed  a  certain  per- 
centage— often  fifty  per  cent. — of  the  market  value  of  the  land 
and  buildings,  or  of  the  land  alone,  upon  which  it  is  levied. 
The  hardship  which  this  limitation  seeks  to  obviate  is  evident. 
Unlike  ordinary  taxation,  a  special  assessment  occurs  at  irregu- 
lar intervals  and  may  bear  any  ratio,  however  great,  to  the 
value  of  the  property  on  which  it  is  assessed.  The  assessment 
must  also  be  met  promptly;  if  this  is  not  done  mortgagees  will 
foreclose,  or  the  city  will  soon  place  a  lien  on  the  property  and 
sell  it.  For  these  reasons,  in  spite  of  tlie  fact  that  a  local 
assessment  is  merely  a  payment  for  value  received,  land  owners 
are  often  compelled  to  make  severe  sacrifices  to  meet  it,  and 
sometimes,  unahfe  to  do  so,  have  lost  their  property. 

Pajrment  of  Assessment  in  Installments. — There  are 
various  methods  of  preventing  the  hardship  just  indicated 
which  do  not  involve  limiting  the  assessment  to  less  than  the 
amount  of  the  betterment.  The  method  adopted  in  this  country 
to  accomplish  this  result  is  to  provide  that  if  the  assessment 
exceeds  some  moderate  percentage,  such  as  ten.  five,  or  even 
three  per  cent,  of  the  value  of  the  property,  it  may  l)e  paid  in 
installments;  and  in  order  that  the  city,  which  has  advanced 
the  money  necessary  to  pay  the  full  cost  of  the  improvement, 
may  not  suffer,  interest  is  payable  to  the  city  on  all  unpaid 
balances.    Such  statutes  are  now  common  in  the  United  States. 

Payment  of  Local  Benefits  in  Germany. — In  the  Ger- 
man states  the  abutter  is  liable  for  the  cost,  with  sewers,  light- 
ing system,  etc,  and  in  Prussia  and  some  other  states  for  five 
years  maintenance,  of  half  that  portion  of  a  new  street  of  ordi- 
nary width  on  which  he  abuts:  or  of  the  equivalent  area  of  a 
wider  street ;  but  is  obliged  to  pay  this  amount,  without  interest, 
only  when  he  builds  on  his  lands.  The  street  may  be  con- 
struaed  by  tlie  city  or  by  any  owner  of  land  on  tlie  street.  If 
the  land  owner  lays  the  street  out,  he,  as  the  "undertaker"  of 
the  enterprise,  can  fj^HHlHH^vithout  interest,  from  the 
otiier  land  owners  lH^^^^^^^Miul_aa_Jhe_citv  has  the 
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right  to  do  when  it  is  the  "undertaker."  This  system  cnabk 
the  land  owner  to  postpone  the  payment  for  the  benefit  to  hi 
land  from  the  improvement  until  that  l^enefit  has  been  acttiall 
received ;  whereas  our  system  sometimes  compels  him  !o  pa 
for  expectations  which,  however  well  founded,  are  sometime 
hard  to  convert  into  the  immediate  cash  needed  to  pay  i\\c  ai 
sessmcnt 

In  practice  the  system  in  vogue  here  tends  to  hasten  ih 
development  of  land,  while  the  German  system  tends  to  rctar 
it.  The  German  authorities  hesitate  to  build  streets  far  ii 
advance  of  the  immediate  and  certain  need  of  building  loti 
since  this  might  throw  upon  them  not  only  the  maintenanc 
charges  of  improvements  not  fully  utilized  but  also  the  iniel 
est  on  the  cost  of  construction  for  many  years.  It  is  because  o 
this  unwillingness  of  the  authorities  to  construct  streets  fha 
the  private  land  owner  often  does  so  at  his  own  risk ;  for  other 
wise  he  is  unable  for  some  time  to  utilize  or  market  his  lan< 
The  risks  and  expenses  which  the  authorities  thus  e^ 
not,  however,  an  economic  saving;  they  are  ultimately 
by  the  public  in  increased  prices  for  building  land  and  hiRl 
rents.  The  speculator  incurs  these  expenses  only  in  the  h( 
often  fulfilled,  of  adding  them,  with  a  handsome  profit,  lo 
selling  price  of  his  building  lots. 

Land   development    is  also   retarded    in   Germany 
European  countries  generally — by  the  fact  that  the  owner 
taxes  not  on  its  capital  value,  as  with  us,  hut  only  on  its  ti 
Under  this  system  unused  land  can  be  carried  at  a  smaH 
pcnse,  while  here  the  cost  is  hea\*y. 

One  of  the  usual  effects  of  the  German  legal  system 
street  construction  and  of  taxation  of  h'   ' 
amount  of  improved  building  land,  and  to  : 
built  up  to  the  point  where  the  open  fields  begin.    The  Gei 
authorities  point  out  the  fact  that  this  method  of  •  '  "^di 

saves  the  expense  of  vast  stretches  of  little  used  siil  :_    _  ,vi 
and  public  inility  »yMems,  as  well  as  the  policing  of  spai 


^ --.  --—  ---     ■-■■ .-'----  ■  -  -■■--  -  --.-     -^^-^  u 

to  limit  the  available  supply  of  "btiilding  ripe'*  land  to  a 
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'^  '  '         unil  the  city.    In  so  far  as  this  lessens  the  extent  to 
'^hi  1  liin<]  is  held  speculatively  far  sale  as  builtlinj;  lots, 

P/  lessens  carrying  charges  and  the  price  of  building  land  to 
I  'T.     The  German  land  reformers  point  out,  how- 
ic  system  also  limits  the  supply  of  building  land  to 
'at  contained  in  this  narrow  band  and  thus  raises  prices,  while 
nr  system  all  tlie  land  suitable  for  building  within  a 
i'le  distance  of  tlie  city  is  available  for  the  purpose.*^ 
In  Prussia  the  land  owner  has  no  right  under  any  circum- 
ances  to  demand  that  the  city  build  streets;  but  in  some  of 
le  other  states  he  may  require  tiiis  to  be  done  when  there  is  a 
^iiblic  necessity  for  the  street;  the  law  usually  providing  that 
krhcn  the  solidly  built  city  or  its  advance  guard  of  structures 
IS  approached  within  a  given  distance,  varying  in  the  different 
tales,  from  the  land  in  question,  the  street  shall  be  constructed. 
lie  legal  system  of  street  construction  and  the  practice  which 
IS  grown  up  under  it.  with  their  manifold  effects  on  city 
►nsinjction.  must  be  studied  in  detail  in  order  to  understand 
ity  planning  in  Germany;  and  they  may  not  be  without  sugges- 
ts or  warning  from  which  we  may  profit.    It  is  all  an  integral 
ivX  of  the  great  problem  of  the  wise  control  of  the  distribution 
f  population  and  industry  with  relation  to  land  and  the  other 
itural  resources  of  the  state  and  nation,  the  solution  of  which 
essential  to  a  decision  in  this  and  so  many  other  of  its  num- 
-ous  phases. 

Area  of  Assessment. — Experience  has  shown  that  in  the 

istruclion  of  new  streets  of  usual  or  standard  wi<ith  the 

lUtters  as  a  general  thing  are  benefited  by  the  increase  in  the 

larket  value  of  their  land  at  least  to  the  extent  of  the  cost ;  and 

is  now  common  practice  in  this  country  and  not  unusual 

broad  to  collect  the  entire  cost  of  such  streets  from  the  abut- 

^s.     Where,  however,  a  street  of  greater  width  is  laid  out, 

ic  abutter  is  not  often  specially  benefited  by  the  extra  width 

anything  like  the  extent  of  the  extra  cost  it  entails:  but  in 

luch  cases  there  is  a  district  on  each  side  of  the  street  beyond 

ic  land  of  abutters,  perhaps  on  other  standard  streets,  which 

Feci*  the  good  effect  of  a  street  of  more  than  ordinary  impor- 

Ste  abo  pp.  40,  455. 
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tance.  Here  is  a  special  benefit  thai  in  justice  to  the  city  as  a 
whole  should  be  specially  taxed,  and  in  the  United  States  and 
Canada  it  is  not  uncommon  nowadays  to  do  so,  an  area  of  as- 
sessment being  created  for  that  purpose.**  This  course  may  be 
followed  under  any  law  allowing  the  assessment  of  local  bene- 
fits which  does  not  limit  the  assessment  to  abutting  land.  In 
cities  where  it  is  customary  to  collect  local  benefits  from  all 
who  are  so  benefited,  whether  they  are  abutters  or  not,  it  i«  only 
the  exceptional  street,  with  its  sewers  and  other  acces^sories,  any 
part  of  the  expense  of  which  is  paid  by  the  city  as  a  whole.** 

In  New  York  and  a  few  very  large  cities  a  special  benefit 
to  a  portion  of  the  entire  city  is  recognized  in  the  case  of  im- 
provements of  more  than  local,  but  not  of  city-wide,  effect-  In 
New  York,  for  instance,  the  assessment  in  such  cases,  so  far 
as  not  levied  on  abutters,  or  a  more  limited  area,  is  often  made 
on  the  borough  in  which  the  improvement  is  undertaken.'*    In 


I 


"The  reader  will  pcrcci\'e  that  the  German  practice  is  governed  by 

a  "rule  of  thumb"  which  to  some  extent  produces  this  result 

"Such    an    apportionment    is    legal.      Page    and    Jones,    Taxation   by 
Assessment,  sec.  C6.i  and  R.  fiQog). 

"The  provision  for  the  purpose,  sec  247  of  tJ)C  charter,  is  as  foUt>w«: 
247.    Board   of  eslimaltr   and   apfiortionmcnt:   power   uiih   respect  to 
certain  public  imprazvmeiUs.     Before  a  public  iniprovcmeni  of  fm^  kind 
(except  an  improvomenl  to  be  made  pursuant  to  the  rapid  t} 

involving   the   acquisition   or   the   physical   improvement   of   j  "or 

streets,  public  places,  parks,  bridges,  approaches  to  bridges,   ifr   ■  ii 

posal    and    treatment  of    sewage  or   the   improvement   of   the   watt::      ./, 
or    involving    both    such    ricqnisition    ^iid    pliystcill    vr^r.r...-.--^.•,^^    .  . 
erty,  which  acquisition  or  pnysical  improvement,  n: 

cost  the  sum  of  5fly  thouiand  dollars  or  more,   H  '• 

board  of  estimate  and  apportionment  may  determine  in   .  nd 

in  what  shares  and  proportions  the  cost  and  expense  <  "-»n 

or  phyMcal  improvement,  or  both,  shall  be  paid  by  the  iity  ni  New  Vurk* 
by  one  or  more  boroughs  tlierrof,  by  a  part  or  portion  of  one  or  more 
boroughs  thereof,  or  by  tlv  '  ' 

respectively  entitled  unto 

mcnt5:    "■■  '    ■  ■       •■    *    ■  ■'     u"     >.i»'<    ^..|M..^^  .i.-.  .,.,    -n ••'•-.•    -..o. 

board  tliereby. 

"If :     ;  ,  ..,.,    ,  'i.it    I'u-    ci"!*;!    .1"   turn    srcuKilIvin   or 

physical   improvement,  or 

the  city  of  New   Y.-rV.  -.i 

of  one  or  more  '  1,  or  the 

and    pfT?f'n<!    rv-  ■!   nntn 

nv 

v! 

mav  Ai:i.»  fU'irrmiiu    in   \mi 


n    wii.)  I    |ii  ( 'pi  i|  u'  '11    1  iiT   V 


expense  of  sudi  acquisition  or  physical  improvcmctit,  or  both.  *hall 
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lallcr  cities  the  local  effect  of  all  improvements  is  recog- 
dividing  the  city  into  lax  districts  for  all.  or  certain, 
purposes. 

In  England  the  Plannmg  Act  of  1909  and  1919,  under 
which  special  areas  are  chosen  for  development,  provides  that 
the  local  authority  responsible  for  any  given  town  planning 
scheme  may  levy  local  benefit  assessments,  and,  moreover,  ap- 
propriate fifty  per  cent  of  any  and  all  increases  in  net  values 
of  real  estate  due  to  the  plan.  It  was  evidently  considered  wiser 
to  allow  private  owners  to  retain  half  of  these  gains,  so  as  to 
gel  and  keep  their  interest  in  tlie  inauguration  and  execution  of 
the  plan. 

Assessments  for  Parks. — The  principle  of  assessment  of 
special  benefit  taxes  may  be  applied  not  only  to  streets  but  to 
parks.  In  this  way,  it  has  been  found,  the  whole  cost  of  small 
parks  and  playgrounds,  and  some  part  in  every  case  of  the  cost 
of  large  parks,  may  be  paid.  This  method  of  obtaining  parks 
pre\*ails  and  receives  popular  support  in  New  York  and  many 
other  cities.  A  most  remarkable  example  of  this  policy  is  fur- 
nished by  Kansas  City.  The  city  is  divided  into  six  park  dis- 
tricts. Practically  the  entire  expense  of  parks  within  the  city 
is  paid  by  these  districts,  the  expense  being  assessed  upon  abut- 
ters and  others  specially  benefited  in  proportion  to  their  bene- 
fits. Thus,  virtually  without  cost  to  the  city  as  a  whole,  an 
entire  park  system,  extensive  and  beautiful,  has  been  built  up; 
and,  more  wonderful  still,  land  owners  compete  with  one  an- 
other to  secure  parks  for  which  they  themselves  must  pay.'* 


borne  ciUier  by  the  city  of  New  York,  by  one  or  more  borouifhs  thereof. 
h^  B  pari  or  portion  of  one  or  more  boroughs  thereof,  or  by  the  respective 
owner*,  Icsjees,  parties  and  persons  respectively  entitled  unto  or  inter- 
ested in  the  lands,  tenements,  hereditaments  and  premises  not  required  for 
the  said  improvement,  which  said  board  shall  deem  peculiarly  bcnerited 
thereby.  .  .  ." 

"Thes«  facts  are  obtained  from  the  report  of  the  Board  of  Park 
Commisftioners  for  Kansas  Gty  for  1910.  With  regard  to  them  the  re- 
pert  says   (p.  6) : 

-Ti„.  „,.,..-^,  ^;,^«  in  (he  accompanying  report  are  not  esiimatci  or 
gUr  fact?,  which  woulil   !)0  competent   evidence  before 

any  !jt  the  enhancement  of  values  in  real  estate  directly 

attributable  to  the  inHuence  of  the  park  and  boulevard  system  is  far  in 
■gxceaa  of  the  entire  cnst  of  that  system  to  tlic  property  nwitcr  who 
for  it,  and  that  it  has  lieen  for  him  a  highly  profitable  invest- 
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The  results  of  Uie  establishment  and  extension  of  the  parks 
in  Essex  Count)%  New  Jersey,  arc  perhaps  even  more  striking. 
The  commissioners  claim,  and  cite  the  facts  and  fij^rca  of  a 
careful  investigation  to  prove,  that  the  park  land  has  increased 
in  value  over  five  hundred  per  cent,  adjoining  land  over  sLx  hiai- 
dred  per  cent  and  otlier  land  within  the  park  influence,  over 
two  hundred  per  cent,  in  twelve  years.'^ 


ment.  Tlie  complete  understanding  and  appreciatiun  of  this  fact  i%  iScmoO' 
strated  by  the  constant  pressure  brought  upon  the  B<^r<1  of  Park  CoQ- 
missinncrs    hy    weekly    delegations   of    property   ov.  ning    for   ihe 

extension  of  park  and  boulevard  improvements  in:  undrvclMc^ 

and  unimproved  sections  of  the  city,  and  into  the  I(l«    uuiiury  aoqa  ^^ 
by  the  extension  of  the  city  limits,  in  order  that  the  advantages  of 
extension  of  its  system  and  the  enhancement  and  perman^nrv  ..f  rp_*l 
valuer  which  it  invariably  gives  to  the  neighboring  pr-  m- 

joyc<l  in  eiiual  proportion  by  the  residents  of  every  sei :  ty.* 

For  facts  and  figures  in  more  detail,  sec  pp.  I2,  13  oi  this  rt^jort. 

"The  facts  just  stated  arc  a  brief  summary  of  the  following  statr- 
ment.  contained  in  a  letter,  written  to  the  author  by  t^-  tbc 

Essex  County  Park  Commission:    "The  Essex  County  loo 

has  recently  made  an  investigation  as  to  the  relative  irn  r'.ivr  m  property 
valuation  in  the  neighborhood  of  the  four  county  parks  in  tlie  city,  and 
that  of  other  property  in  the  same  taxinfl;  district  just  "'t.;,!^  /^f  what 
may  be  called  the  'park  influence.'    The  object  was  to  a-  w  modi 

the  development  of  a  park  adds  to  the  value  of  the  a-  r  txtty 

beyond  that   of   other  ncigliborhoods  not  affected  hy  park   :  nt 

The   investigation   was   made   by   Tax   Commissioner  John    I  i^ie 

fitness  for  the  work  is  acknowledged.  A  report  was  made  upoii  cAcii  park 
as  the  figures  were  ascertained,  and  the  statistics,  except  those  retatiDg  to 
Branch  Brnok  Park,  have  been  published  in  the  Sunday  Calf,  Tbetc 
four  parks  are  F-astsidc,  VVestside,  Weeqtiahic  and  Brancn  Brook. 


IN 

4 


"The  report?  show  that  the  parks  themselves  have 
from  $r. 000,000   to   more  than  $5,000,000,   but   this  incr 
is  not  emphasized,  as  it  is  not  available  for  taxing  pun 
erty  immediately  adjoining  the   four  parks  namerf  was 
for  $4,143,850.  and  in   1^16  for  $jg.26o.ooo.  an  increase 
606,3  per  cent.     At  the  same   time  property  in  the  %ami;   t.^ 
and  perhaps  not  wholly  outside  of  what  may  be  callefl  the  'p 
was  assessed  in  1 005  at  $36,606,907,  and  in  1916  at  ' 
$74.024.X]X.  or  2046  per  cent      In  plainer  words.   ■ 
joining  the  fjurks  had  increased  more  than  six  Xu 
in  the  remainder  of  the  same  taxing  districts  has  ■> 

*'If  the  increase  in  valuations  adjoining  these  pu:.. 
as  in  other  property  in  the  same  taxing  districts,  and  r 
have  been  $8453454,  leaving  an  increase  as  a  result  of  ■ 
668.700.     The    fortunate  owners  of  this  property  have 
thi»  large   sum   ticyond   what  they   would  have  been   h 
been  established. 


in  v«Kbc 
oocvooo 

or 
•ict 
.:«• 

.^- 

■jt. 


liy 
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'But   this   is  not  all.     The  cost  of  these  four  parkx  wa«  S4.34r.%40L 


been  if   Uie  parks  had  not  been  constructed,  u  •tiBicseol  to  p»y  Ifir  4ll 
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Additional  facts  and  figures  of  this  sort  might  be  given 
faidefinitely,  but  there  can  be  no  proof  to  a  mathematical  cer- 
tainty that  new  parks  increase  land  values  in  their  neighbor- 
hood, since  other  factors  in  these  increases  cannot  be  incontro- 
vertibly  eliminated  or  exactly  allowed  for.  Manifestly,  how- 
ever, the  judgment  of  common  observation  and  common  sense 
strengthens  the  conclusion  that  new  parks,  if  wisely  planned 
and  located,  are  sufficient  to  a<Id  greatly  to  land  value;  and 
»rtunately  our  courts  do  not  demand  any  better  evidence. 

Assessments  for  Public  Improvements  Generally. — 
lere  is  no  reason  why  the  practice  of  levying  local  assessments 
for  local  benefits  should  be  confined  to  streets  and  parks.  On 
Ihc  contrary,  as  has  been  well  said,'* 

**Ooc  principle  should  be  invariably  recognized,  namely,  where 
there  is  local  benefit  there  should  be  local  assessment.  There  can 
l>e  no  improvement  which  has  been  intelligently  planned  and  executed 
which  will  not  result  in  some  local  benefit,  and  it  follows  that  there 
lalwaya  should  be  some  loca!  assessment.  No  improvement,  however 
xmnfl  or  however  large,  will  be  of  equal  benefit  to  the  entire  city, 
and  to  distribute  the  burden  of  paying  for  it  over  the  whole  city 
according  to  taxable  values  is  unfair  in  that  it  is  not  placed  accord- 
ing  to  benefit."  ** 

the  parks  in  the  county  24  times,  and  the  increase  from  the  other  parks 
in  il  while  not  so  great  in  proportion,  is  undoubtedly  much  more 

tliiir  1.1.     The    increased    revemie  to   the   county    is   already   suffi- 

•  cieni  1..  in\   ilw  interest  and  sinking  fund  charges  on  the  bonds  issued  for 
fmrk  construction. 

"So  the  county  is  the  possessor  of  what  is  said  to  l>c  the  finest  system 
■of  parks  in  the  coutilrv,  and  Ihcy  have  paid  for  themselves  and  will 
remain  an  afc^el  that  will  not  only  yield  a  dividend  in  taxes  to  the  count>', 
but  one  in  tn-alih  and  plra^ure  to  the  |>o*>pIc  that  is  beyond  price." 

••Nelson  P.  Lewis,  Chief  Engineer  of  Board  of  Estimate  and  Appor- 
tionment. New  York  City,  in  Proceedings  of  Fourth  National  Conference 
on  City  riunnin^.  p.  4S- 

nt   may  be  levied   for  the  iKnefit   derived   from  several 
cor-  ■  mcnti.   and    for   the   benefit    obtained    by   the    several 

-*'  ...irnc  or  plan  of  development  or  improvement.    Thus  an 

I  the  property  benefited  may  tie  made  for  a  new  or  im- 
.ly  with  sewers  and  building  lines  (Laws,  New  York,  1^69, 
icfa.  Isbi ;  Lmcotn  v.  St  Com'rs.,  176  Mass.  iio  ( rgoo).  or  for  the  improve- 
ment of  a  district  hv  the  widening  of  certain  highways,  the  narrowing 
\oi  other*,  liie  estahlUhmcnl  of  huiltli»g  lines  on  some  of  them  and  the 
|B«ion  of  certain  trades  and  industries  in  other*  ( Laws,  New  York 
'  or  for  tlic  construction  of  a  train  station,  and  the  construc- 
^-e  of  streets  so  as  to  give  access  to  it  ( Sears  v.  St.  Com'rs^ 
M.i^^.  .;.(  (i^oe);  Wells  v.  St  Com'rs,  iS;  Xfass.  ^51  fiQOS^.  See 
American  Assoc  v.  Commonwealth,  igj  Mass.  470  (i907)< 
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Assessments  for  Transit  Lines. — An  application  oi  this 

principle,  most  useful,  most  just,  and  yet  quite  outside  ordinary 
present  practice  in  the  United  States,""  is  the  assessment  00 
those  locally  benefited  of  the  cost  of  the  constnaction  of  local 
transit  Hnes.    In  this  connection  the  article  just  quoted  states:  ^ 

'*The  Cit>^  Club  of  New  York  several  years  ago  showed  that  af 
a  result  of  the  building  of  the  first  Rapid  Transit  Subway  in  New 
York  the  actual  land  values  in  those  portions  of  upper  Manhaittn 
and  the  Bronx  which  were  most  directly  afifectcd  were  withrn  seren 
years  increased  $80,500,000  above  the  normal  increase  for  that  periocL 
The  cost  of  that  part  of  the  subway  passing  through  iHc  dtstricU 
where  this  rise  in  values  took  place  was  about  $13^000,000.  while  the 
cost  of  the  entire  subway  from  the  Battery  north  was  $4^^000/100. 
It  is  quite  evident  that  if  the  $13,000,000  which  was  spent  upon  that 
part  of  the  subway  traversing  the  district  so  notably  benefited  hAil 
been  assessed  directly  upon  the  property-,  its  owners  would  stili  ha»c 
netted  a  neat  profit  of  some  $67,500,000,  while  had  the  cost  of  the  cfl- 
tire  subway  been  assessed  upon  the  same  limited  district,  the  net 
profit  to  the  land  owners  would  have  been  $37,500,000,  Was  it  quttc 
fair  that  property  in  distant  parts  of  the  city,  entirely  unaffected 
by  this  great  project,  should  htzr  the  same  proportion  of  tiic  burden 
as  that  which  was  so  conspicuously  advantaged?"" 

"In  Canada,  very  generally,  ihe  cost  of  construct irii:  or  cxlciuiinc  T>xxb- 
Hc  utilities  or  of  acquinnji:  them  if  already  c  rA 

by  the  levy  oi  local  asscbsriieiits  upon  (hose  bci- 
benefits.     Saskatchewan.  Stats.,   191&.  ch.   t^  pan   XIi : 
Ontario,  191 4.   Local   Itnprovemciu*,  ch.   193;  Rcvi»ed  S 
1913.  ch.  133.  5€C.  483. 

Proceedings  of  tlie  Fourth  National  Conference  on  Gl> 
43  at  46 

"The  report  of  the  City  Club,  here  referred  to,  t&  atso  moiHoAcd 
with  approval  by  the  Federal  Hlcctric  Kailways  CumnitMi  n  in  its  nrtiort 
to  the   President,  published  by  the   Government    P  .«t, 

I9d0.     Sec  also  an  article  entitled  "Low  Street  R^^  \\^ 

Hcl))  of  the  L^nd  Owner,"  by  Loitis  B.  WVhlc.  in  tlie  Satiomu  Xl\ju£\f>^ 
HeX'ii'U*  fnr  Octolicr,    Ktfi. 

Th.     —  '         '  '  '  ■  '  "  riit 

road  H  i*,t» 

books  ^'  .....MM. 

Krw    V  ,     see.    I"  -    4.    •• 

hrfr:   '  .1'  5CC  J7*  P^  -    ^.  -  t:i»«n  ai 

b  Laws  1  !:„  applying  to  cstw*  oi  over  a  mitlaQa  is- 

h;'   :  I  C-,  NVw    ■■ 

J.  ...  A   rj  1 

and  f'^r  the  roT> 


raiT   '.HI    iii.iv     i>r     irir:     in     V,  ~i-   r     i  t     iti     p. hi     m- 

bencftted.    The  public  •rrvicc  ct^mmi^sioa  wlf'  <!  board 
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Increment  Taxation. — It  has  often  been  urged  of  late 
that  there  should  be  a  special  tax  on  increments  in  land  value. 


of  rstimatt  ai)»l  apponinnmcnt  .  .      shall  have  power  to  determine  whether 

at]   or  any,  and  if  any,  what  portion  of  the  cost  and  expense  necessary 

to  W  incurred  for  any  such  road  >ha!I  be  assessed  upon  property  benefited 

ml  whether  all  or  any,  and  if  any,  what  portion  of  the  cost  and 

ccssary  to  be  incurred,  or  which  shall  have  been  already  neoes- 

pi'cnrrcd,  fur  the  acijuisilioti  of  aiiy  property   for  the  construction 

;ratif>n  of   said   railroad   sliall   be  assessed   upon   prnpcrty   benefited 

lid   railroad.     An  assessment  or  assessments  upon  the  properly  so 

may  be  laid,   confirmed,   cnfurced  and   collected   in  accordance 

such   determinaiinn  and   pursuant   to   (he  pruviiions  of   the  charter 

mid  Iaws  respecting  assessments  for  local  improvements  in  such  city. 

•4-6.     Procedure,  etc.,   in  levying   such  assessments, 

7     In   order  to  provide   funds  m   advance   of   the  collection   of   such 

tsessments.  the  comptroller  or  other  chief  financial  officer  of  such  city 

tall  itJ  addition  to  power  to  issue  assessment  Nmds  under  the  provisions 

if  any  law  or  charter  of  such  city  have  also  additional  authority  in  lieu 

wing  aijy  such  .issessment  bonds  under  said  law  or  charter  to  issue 

■11  at  not  less  than  par  on  or  after  the  date  when  any  such  asscss- 

shall  be  confirmed  and  entered  bonds  which  shall  be  known  as  rapid 

transit  construction   bonds   for  the  railroad   designated   as   aforesaid  and 

which  shall  not  exceed  in  the  aggregate  the  amount  of  the  assessment  so 

;}<  iforesaid.     Except   that  the  city   may  guarantee  in  such  bonds 

y  of  the  assessment  and  the  regularity  of  the  proceedings  to 

\>   ir,  such  rapid  transit  construction  bonds  shall  not  be  issued  or  sold 

Ipon  the  faith  or  crtdit  of  the  city  and  the  faith  or  credit  of  the  city  shall 

>t  he  pledged  nor  sliall  the  city  or  any  of  the  city's  property  he  liable 

for  the  payment  thereof,  but  such  bonds  shtill  be  payable  only  out  of  the 

ipid  transit  construction  fund  as  hereinafter  directed  to  be  constituted 

tuch   l*jnd^  shall   he  in  such   form,  denomination  or  denominations,  and 

If  such  term,   not  exceeding  fifteen  years,  as  the  said  comptroller  or 

her   t'mancial   officer   shall   designate,   and    shall   licar  the   same  rate  of 

iterest  as  the  assessment  installments  shall  bear,  .  .  , 

"In  selling  such  rapid  transit  consirnciion  Imnds  the  comptroller  may 

the  terms  of  sale  or  otherwise  prescribe  that  payment  to  him  therefor 

-"   '  -  made  by  the  purchaser  in  such   installments  as  the  need  of  cr.n- 

•  s  ccrtihcd  to  him  by  the  public  service  commission  shall  require, 

.   ......    provide   for  the   forfeiture  of   the   right  to  Ijonds  allotted  and 

.ftymcnts   made  thereon.     All  moneys  derixfd  from  the  sale  of  such 

I.  and   all   moneys   derived   from   the  collection  of   such  assessments 

ill  he  kept   separate  and  apart   from  all  other   funds  of  the  said  citv 

shall  be  known  as  the  rapid  transit  construction  fund  of  such  rail- 

They  shall   he  applied  only  to  the   following  uses  and  among 

liues.  only  in  the  f.tllowing  order  as  nearly  as  may  be:    (')  To  cost 

if  the  construction  of  such   railroad  and  the  acquisition  of 

ary  for  inuch  construction,  including  cfpiipment  other  than 

(2)   to  tiic  acquisition  of  real  property  necessary  for  the 

'>f ;  (3)  to  the  retirement  of  the  rapid  transit  construction 

c.    .    .    . 

;  in  cases  of  default  on  bonds,  reductions  in  assess- 
?l  of  road  over  assessments,  etc. 
*  9-ta     l^'artial    assessment  of    costs ;    procedure    wbcD    funds    derived 
juseismcnl  arc  insufficient. 
*  H«min4rl»e<L 
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hea\-y  enough  to  appropriate  for  general  use  the  major  part  al 
least  of  gains  due  to  that  cause.  It  is  asserted  that  the  rise  tn 
land  values  is,  in  the  main,  the  result  of  the  general  improve- 
ment of  the  community,  and  its  increase  in  numbers,  and.  in  so 
far  as  expedient,  may  with  justice  be  appropriated  for  general 
use  by  special  taxation.  It  is  impossible  within  the  limits  of 
this  work  to  discuss  the  merits  of  such  taxation;  but  some  of 
its  applications  may  with  profit  be  considered.^  ^A 

Germany  has  now  for  many  years  made  use  of  increment  ^M 
taxation.  As  administered  in  that  country  there  arc  certain  ^ 
practical  objections  to  it.  Germany  makes  the  entire  levy  at  the 
time  of  the  sale  of  the  real  estate,  appropriating  at  that  time  a 
substantial  portion  of  the  increment  in  value  since  lite  last 
sale.  This  system  yields  an  uncertain  income  and  often  absorbs 
such  a  large  percentage  of  the  selling  price  as  to  cause  hardship 
and  prevent  the  free  sale  of  land.  Land  is  usually  mortgaged, 
and  often  improved  land  is  subject  to  more  than  one  morlg;^, 
so  that  the  total  indebtedness  on  it  equals  a  large  percentage  of 
its  value.  If,  as  is  said  often  to  be  the  case  in  Germany,  the 
increment  tax  takes  all  or  more  than  all  the  equity  in  the  prop- 
erty, sales  are  made  exceedingly  difficult. 

The  objections  just  stated  are  not  inherent  in  increment 
taxation ;  indeed  a  bill  free  from  them  was  introduced  into  the 
New  York  legislature.-*     It  took  tlie  assessed  value  of  land, 

"The  incrcnicnl  may  in  some  cases  be  obtaixied  for  the  city  by  excess 

condemnation,  if  legal   (See  p.  59  abrivc  J  :  an<l  in  '~  the»c  rctami 

arc   somciimrK   secured  to   Uie   muaicipality   by   th<  -   of  land  at 

private  sale,  but  cannot  be  condemned   (or  that  pur,' ■-».. 

••Assembly  Intro   No.  mo.  1915,    The  bill  rt^ids  (in  part)  31  foUowi: 
"For  the  purpose  of  imposing  a  tax  upon  tn*"  i5r..TTMr'l  ifTcrrrr^rf    In 

addition  to  the  general  tax  upon  real  estate,  t 

assessments  of  the  city  pf   New  York  5ha!l  ^ 

bfjoks  for  the  annual  record  of  the  asse.iscd  VAliutlu>a  • 

a«  provided  in  section  citfht  hundred  and  ninrty-twn  ry^ 

li  'ins,  tn  the  first  of  which  thci- 

l!  ilue.  an  hereinafter  defined,  . 

ot    rt.ii   'Mate  except  special  franch^   ■ 

set  down  the  aniount,  if  any.  by  w  i^el 


tiocu  iji  tal  estate  an  the  tixxX  day  of  March,  nineteen  hunUrrU  aoU  toor- 
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Tthout  buildings,  at  the  time  of  the  passage  of  the  act  as  the 
LSic  value,  and  provided  for  the  levy  of  a  small  surtax  each 
rar  on  any  excess  in  value  which  had  accrued.  Thus,  under 
lis  proposed  law,  if  a  tract  of  land  was  assessed  at  $10,000 
le  basic  year,  and  at  $1  i.ooo  the  next  year,  the  regular  tax 

would  be  levied  that  year  on  $1 1,000.  and  the  surtax  on  $1,000; 
It  if,  a  year  later,  the  assessed  value  had  fallen  to  $10,000  or 
js,  there  would  be  no  Ie\'y  of  a  surtax.  An  increment  lax  of 
lis  sort  would  furnish  a  comparatively  steady  income  and 

Vould  not  be  exceptionally  burdensome.**' 

ten;  provifled.  however,  that  such  basic  value  shall  he  increased  from 
ime  to  time  by  adding  to  the  valuation  as  of  the  first  day  of  March, 
litK'tecn  hundred  and  fourteen,  the  amount  of  any  and  all  assessments 
[or  jjublic  or  local  improvements  becoming  due  after  said  dale,  and 
ffi,.  r,-  -onabic  cost  (when  incurred)  of  bringing  the  land  to  the 
I  street  level,  of  making  connections  for  water,  light  and 
M'J  street  (.>pcning:s  when  made  at  the  expense  of  the  owner  of 
ircrl.  In  case  any  separately  assessed  parcel  of  real  estate  is  divided 
f  March  one.  nineteen  hundred  and  fourteen,  the  board  of  taxes  and 
««emt'ms  shall  apportion  the  basic  value  thereof  in  the  same  manner 
ij  in  the  same  ratio  as  the  assessed  value  thereof  as  wholly  unimproved 
ihall  or  may  be  apportioned  under  the  provisions  of  section  eight 
and  ninety-two-a  of  this  act;  and  in  case  separate  parcels  shall 
ibined  into  a  separately  assessed  parcel,  appropriate  combinations 
^f  the  resulting  liasic  values  and  unearned  increments  shall  likewise  be 
rd.  The  said  unearned  increment  shall  be  taxed  at  the  rate  of  one 
ntum  per  annum,  and  such  tax  shall  be  levied  and  collected  and  be 
upon  the  real  estate  in  the  same  manner  as  other  taxes  on  real 
re.  Applications  for  additions  to  basic  values  shall  be  made  to  and 
tcrminec  by  the  department  of  taxes  and  assessments  at  the  same  time 
id  in  the  same  manner  as  applications  for  reductions  of  the  assessments 
[f  rral  estate,  and  the  determination  of  said  department  thereon  shall  be 
'ly   reviewable   by   certiorari." 

\c  law  itn  this  subject  is  more  fully  stated  by  Goodnow  in  Sociaf 
'm  atiii  (hf  Constitulion  (the  Macmillan  Co.,  New  York,  191 1).  p.  274 
ana  ff.,  as  follows: 

"TA"     /V.  ./.('.j/w-n  by  Taxation.    It  has  been  said  the  modern  program 
ikes   use  of  the   power  of  taxation    for  sncial   rather 
Thus  progressive   rates   of  taxation  are  imposed 
ritii   tiic   idea   ui    discouraging   the   accumulation  of   large   fortunes;   or 
tcs   itc  imihiscd  on  land  alone ;   while   imprnvrmcnts  on  the  land   are 
rted ;   or  taxes   are   imposed   on   the  increment   of   land   values,   not 
in  the  belief  that  brger  amounts  nf  m(>ney  will  lie  realized  there- 
order  that  encouragement   may  l)C  given  ttj  building,  while  the 
land   for  rise  in  value  may  lie  discouraged,  and  in  order  that 
ift'A  tm  iMiTiti,,n  ronditions  incident  to  urban  life  may  be  remedied. 
"  tajcatjon  improper,  and  are  these  vjirinus  kinds 
t.i  I    rial,   as   depriving   the   taxpayer  of   hi^   pri^perty 

ui  law.  or  as  denying'  him  the  equal  protection  of 
r   tn  answer  these  questions,  we   must  have  recourse 
(he   muiiamcntal  principles  of  taxation,  some  of  which  are  regarded 
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Single  Tax. — Certain  students,  not  satisiied  with  taking 
what  is  ordinarily  regarded  as  increment,  advocate  the  ajv 
propriation,  in  the  form  of  taxes,  of  the  entire  income  value  of 

as  so  axiomatic  that  wc  have  no  provisions  in  the  constilu:iocs  rcg^rdi^ 
tbrm  and  no,  or  aln>ost  no.  decisions  exactly  in  poiRL 

'*One  of  these  fundamental  principles  is  that  Xht  conrls  have  no  C(tt- 
trol  over  the  motives  which  may  lead  legislature-  '  - —  -le  Ux«s^  pro- 
vided the  purpose  for  which  tJie  money  raised  ai  a  pablk  o««. 
Thus  the  legislature  may  impose  a  protective  t^. .:.  .,  ,:  »c<4  bl,  with 
the  purpose  of  encouraging  home  maniit'aciurers,  or  it  may  impose  a  txx 
irith  the  idea  of  destroying  the  occup.ition  subjected  tn  \\:r  tajc  Tbt 
first  enunciation  of  the  principle  that  the  power  to  tix  i* 
destroy  was  made  by  ^la^shall  in  the  celebrated  case  of 
.>Iar>land  {4  Wheaton  316),  where  it  was  made  one  of  t' 
exdendi,  and  may  thercfoic  be  regarded  as  one  of  the  f 
^decided.  Later  the  principle  was  even  more  clearly  f  ■' 
'enunciated  in  Veazic  Bank  v.  Fcnno  (8  Wall  533).  where  '■ 
tax  was  exercised  for  the  purpose  of  destroying  ^^-^  '^■■'- 
state  banks.  So,  we  may  say,  the  legislative  aut' 
power  of  taxation  for  any  motive  which  seems  ■ 
,,vided  its  action  violates  no  other  constitutional  prn 
Ihc  purpose  for  which  money  raised  by  taxation  mav 

"In  the  second  place,  in  the  absence  of  specific  constitucional 
tion,  the  legislative  aaithority  mav  select  for  taxation  such  ott.(f<^9, 
of  individuals,  processes,  operations,  and  occupsi'  "     audi 

as  a  corollary,  may  exempt  such  as  it  sees  fit, 

atituti'jnal  pnnciple  which  may  he  said  to  limit  t'  ..  iT^isb 

lure  in  this  respect  is  that  which  providef  for  ur:  <.Jtloci.  ft* 

equal  protection  of  the  laws,     This  principle  hav 
in  ana   of   itself   to  limit   seriously  the  power  01 
the  Supreme  Court  has  held  that  the  lepslative  ai- 
,, reasonable  classincation  of  taxable  subjects,  i.e.,  may  tax   : 
exempting  other  corporations  (Kentucky  R.  R   Tax  ca«ies,  i 
may  tax  curporations,  while  exempting  other 
Y.  rs'cw  York,  134  U.  S.  194)  :  may  tax  ilu 

whilr  -— •'^^^  other  transfers  of  property    • 

27«.  V.  Moore,  178  U.  S.  4O  :  may  tax 

cxen;i::„    .  .:.er  sales    (Nicol  v.  Amrs,   173  U.   ..   ,..    

*'The  Supreme  Court  has  furthermnre  held  that  chuflficatioii  fi  proj»er 
where  it  is  based  on  a  variatiun  r*  ■  r^  than  00  a  variav  • 

subjects  taxed,  and  that  therefore  '•  tuycu^^nn  i*  prnpf  i 

the  rate  may  vary  inversely  or  dircci;>  :ti  ac;  -^tic 

standard      The    most    notable   examrile   \%    •  ■    fca- 
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id.  They  would  levy  all  taxes  on  this  value,  and  increase 
"these  taxes  until  the  entire  income  was  absorbed.  This  is  the 
so-called  single  tax.     A  measure  less  radical  than  this  is  the 

It  ts  partly,  at  any  rate,  because  of  the  existence  of  this  principle 
"   ■■-r  to  tax  is  the  power  to  destroy. 

.   the  fundamental  principles  with  regard  to  taxation,  what 
the   _.     .  _     we  arc  to  give  to  the  question  as  to  the  constitutionality 
iJiC   more    imponant    taxes    which    modem   social    reformers   demand 
innld  be  imposed?     These  taxes  arc  income  taxes,  taxes  on  the  unim- 
ive<l  i-aluc  of  land,  tuxes  ou  the  increment  of  land  value*  and,  finally, 
ECS   havin((  prog^rcsHvc  rates.  .  .  . 

'5/ivn*/,  taxfi  on  tfi^  unimproved  valuf  of  laud- — There  would  seem 
be  no  objection  based  upon  the  federal  constitution  to  these  taxes, 
rovidcd  that  when  imposed  by  the  federal  government  they  are  appor- 
'A  amotiK  the  SLiics  according  tu  population  Inasmucli  as  the  value 
land  is  in  lar^c  measure  dependent  on  population,  and  varies  almost 
lr<xlly  with  the  piipulation.  a  federal  apfM-rtinned  tax  on  the  unimproved 
luc  c<{  land   would  not  work  serious  injustice. 

"Slate  taxes  of  this  character  might,  however,  l>c  regarded  as  improper 

idcr   the  provisions   of  certain   slate  constitutions,   hut   in   other   states 

>u1d  be  upheld  as  a  result  of  the  application  of  the  principle  according 

the  Icgislatrre  absolute  discretion  in  the  selection  oi  the  things  to  l>o 

<see  eg..   People  v.   Ronncr,    185  N.  Y.  285,  where  an  act  of  the 

kture  of  the  state  of  New  York  was  upheld  as  constitutional  which 

,1  ,r„.. I,. .,...:   for  taxation  at  a  special  rate). 

ris   which  wuuld   render   constitutional   taxes   on   the 
ipi  r  land,  would  also  justify  the  imposition  of  different 

tx  rates  on  the  land  value  and  on  the  value  of  the  imurovcments  on  the 
id.  That  is,  there  is  no  ci>nstitutional  objection  to  citncr  of  these  taxes 
led  on  the  federal  constituiinn.  and  none  from  the  point  of  view  of 
\c  state  constitution  in  those  states  like  New  York  which  do  not  require 
uniformity  in  taxation. 
^Tkird,  taxes  on  the  imrcment  of  land  value. — What  has  been  said 
■  the  power  of  the  federal  government  to  impose  taxes  on 
1  value  of  land  may  be  repeated  with  rcRard  to  taxes  on 
•  t'  land  value,  Both  taxes  would  be  on  land,  both  would 
(ore  be  direct,  and  both  would  have  to  be  apportioned.  It  is  possible 
rrofits  derived  from  the  sale  of  land  might  be  taxed  as  corporate 
H  under  a  federal  corporation  tax,  without  apportionment. 
'When,  however,  we  come  to  a  consideration  of  the  power  of  the 
-  conditions  are  somewhat  different.  At  a  ver>*  early  time  in 
resort  was  had  to  a  method  of  taxation  which  has  since  come 
'wn  ax  assessment  for  local  benefit.  It  was  justified  from  the 
>im  of  view  of  expediency  on  the  theory  tliat  property  speciallv  bene- 
'  i»y  some  local  improvement  should  be  specially  taxed  for  thai  im- 
it  It  was  justified  from  the  point  of  view  of  its  constitutionality 
Uicory  (hat  (he  legislature  had  almost  unlimited  discnctton  in  the 
of  the  burden  of  taxation,  and  could  therefore  determine  that 
[property  should  be  selected  for  taxation  for  particular  pur- 
"is,  c  tf..  is  the  view  of  the  Court  of  Appeals  of  the  state  of 
^ork,  in  wnidi  this  method  originated  (People  v.  Mayor,  4  N.  Y. 
h  is  also  the  view  which  was  subsequently  taken  by  the  Suprctne 
lOfl  of  the  United  States  (French  v.  Itarbcr  Asphalt  Pavinsc  Co.,  181 
St  jai).  h  is  not,  howcwr.  the  view  approved  by  the  courts  of  most 
the  5iaies,  which  have  claimed  the  right  to  review  the  determination 
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"untaxing  of  buildings/'  as  it  has  sometimes  been  tiesignated. 
This  policy  calls  for  the  taking  of  all  taxes  off  improvcnients 
on  land,  and  its  imposition  on  the  land  value  alone.     This 
measure  is  advocated  by  some  as  a  first  step  toward  single 
and  by  others  as  a  method  of  checking  speculation  in  land 
stimulating  the  building  of  houses  on  vacant  land,  thus  lower- 
ing rents  and  lessening  congestion;  while  its  opponents  claim 
not  only  that  it  is  bad  finance  but  that  the  tax  on  land  is  m 
shifted  and  does  not  raise  rents,  and  that  the  more  inlensi 
use  of  city  land,  if  it  resulted  from  such  a  measure,  would  mean 
an  increase  of  land  overcrowding  and  congestion.     Several 


esiis 
tax^ 

anB 


of   the   legislature   that   particular  property   was   benefited   by    particular 

improvements. 

"In   states,  therefore,  where  a  strict   uniformity   in  property  ta; 
IS  required,  an   increment  of   land   value  tax   which   did  not  pmvi 
the  expenditure  of  the  proceeds  of  the  tax  in  such  a  way  as,  in  th*  oi 
of  the  court,   to   benefit  the  land   whose  inoremenl  of   value   wj$   taxed, 
might  conceivably  be  regarded   as  cither   violating  tlw   principle  of  uni- 
formity, if  considered  as  a  tax  pure  and  simple,  or  as  not  bciiehlitig  the 
property,  if  considered  as  an  assessment  for  local  bencril 

"But   from  the  point  of  view  of  the  federal  constitution,  there  wo^ld 
apparently  be  no  objection  to  such  a  tax.    In  states  having  a  liberal 
•tilution,  like  that  of  New  York,  it  would  !x  upheld  as  a  tax  pan 
Simple,  and   if   the   proceeds   of  the  tax   were   devoted   to  undtrt 
which  could  be  shown  to  benefit  the  property  taxed,  it  could  be 
lin  other  states  as  a  Ir>ca1   assessment 

"It  would  seem,  therefore,  that  everywhere  throne'^'""'  •*^*  cotnMry. 
a  tax  on  the  increment  of  land  value  in  a  city  woul  -rr  if  the 

proceeds   of   the   tax   were   placed   in   a  fund   from  m'  .  rri»«nw*» 

shown  to  benefit  the  whole  city  should  !«  paid   for.  particnUrly  if  ihc 
tax   were  low.     For.  under  these  conditions,  it  would  not   hr  ts't!   in  a 
.J>articular  case  that  the  tax  imposed  exceeded  the  benefit  cor  ♦ticfi 

might  he  presumed  from  the  actual  increment  of  value  of  Lipon 

which  the  lax  was  imposed. 

"In  states  like  New  York,  where  it  could  be  justified  as  a  tax  pure 
and  simple,  the  rate  might  be  made  much  higher,  for  it  would  not  be  to 
necessary  to  show  a  direct  relation  between  the  increment  of  value  and 
the  benefit. 

"Fourth.   progresslt*r    taxation. — ^There    is   no   constitutional    objcctiofi 
im^ised   by  the   fcder.*0   constitution  to   progressive  taxation.     Thr 
vision  that  duties,  impost*i.  and  excises  snail  be  uniform  V 
ITnitrd    States   has  bwn   held   by  the   Supreme  Court   to  r 
^•<  iiiity    (Knowlton  v.  Moore,   t?*^  U,   S 

f:  taxalirin  has   been  uphelJ.  although   it 

DiiiiL-i  i..,.(   lii-  ^.'lift  has  intimated  that  the  progression  mi^;iii 
j^ssisv.   or   be   dependent   upon   such   unreaj^onable   conditions, 
nnproTirr 


T: 
fedr 
I 


.f  the  I' 
"Cj  no  ub- 
iiiat   the  clarification  n|H>n   wliidi  the  prvgrcAAkm  U 


CITY  PLANNING  FINANCE 


379 


odes  have  adopted  this  policy  of  freeing  improvements  partly 
or  wholly  frcMn  taxation,  but  its  expediency  and  effect  are  still 
in  dispute. 

The  need  of  the  discovery  and  application  of  equitable 
methods  of  increasing  the  revenue  of  modern  cities  is  great; 
the  opportunities  of  municipalities  for  usefulness  are  con- 
stantly and  rapidly  increasing.  The  communities  that  do  not 
meet  these  responsibilities  are  soon  left  behind  in  the  race. 
The  burdens  upon  mimicipalities  are  also  increasing  with  the 
same  rapidity,  and  municipal  assets  are  lagging  far  behind. 
The  solution  of  the  problem  of  municipal  finance  is  therefore 
essential  not  <»ily  to  the  proper  planning  and  construction  of 
cities»  but  to  their  well-being  and  very  life. 


,1 
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>I-ANNING  FOR  THE  PROMOTION  OF  BEAUTY 


The  Function  of  Beauty. — The  function  of  beauty  is  to 

ive  pleasure.    Pleasure  Is  an  essential  element  in  human  life; 

>t  only  is  recreation  a  necessary  relief  from  labor,  but  for 

achievement  there  must  \)e  joy  in  the  work  performed. 

le  enjoyment  of  beauty  is  the  highest  form  of  pleasure  of 

lich  human  beings  are  capable;  no  age  in  the  world's  history, 

country  in  the  world,  which  has  failed  to  realize  this,  has 

rn  truly  great. 

If  beauty  is  to  be  an  integral  part  of  our  existence,  it  should 
reflected  in  cverj'  possible  phase  of  our  daily  environment. 
lie  city  dweller  needs  a  city  the  outward  aspect  of  which  inter- 
and  stimulates  him  as  he  goes  to  and  from  his  work,  and 
>thes  and  delights  him  in  his  hours  of  leisure.    A  city  built, 
lomically  and  efficiently  for  residence,  business  and  indus- 
may  be  pleasing  to  the  eye.    There  is  a  beauty  in  construe-^ 
m  fitted  to  the  purposes  which  it  is  to  fulfill,  where  ornament 
\  not  an  excrescence  or  an  afterthought  but  an  essential  part 
the  structure  of  the  individual  building  or  the  city  as  a  whole. 
?auty  is  harmony,  proportion. — above  all,  fitness.    The  object 
ail  vital  art  is  "either  to  state  a  true  thing  or  to  adorn  a 
serviceable  one.**  * 

Promotion  of  Beauty  a  Public  Purpose. — In  all  the 

kHltzed  countries  of  the  world  the  promolion  of  beauty,  in  this 

ise  of  the  word,  is  a  public  purpose.    To  this  end  these  coun- 

ies  at  public  expense  create  national  and  state  departments  of 

or  impose  the  duties  appropriate  to  such  agencies  upon 

iher  departments;  maintain  art  schools;  teach  art  in  the  public 

lools;  found  art  museums  and  open  them,  free  of  charge,  to 

"  Ra&ldn,  Ltcturts  on  Art,  No.  4,  The  Relation  of  Art  to  Use. 
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the  public;  beautify  public  buildings;  adorn  public  streets 
parks  with  monuments  and  statues;  build  scenic  highways; 
raise  the  money  for  these  purposes  by  public  taxation, 
questionably  public  moneys  can  be  spent  and  the  power  of 
lie  taxation  used  only  for  public  purjjoses ;  and  e^'e^)rwl 
validity'  of  these  transactions  is  unchallenged.^ 

Eminent  Domain  to  Promote  Beauty. — Eminent 
IS  another  governmental  power  which  may  be  employed  lo 
mote  beaut}*.     Except  in  the  United  States  tlie  validity 
exercise  of  this  power  for  this  purpose  is  unquestiofn 
in  this  counir\',  although  there  were  no  decisions  of  out 
to  that  effect,  it  was  formerly  the  prevailing  belief  that 
not  be  used.*    It  was  clearly  settled  in  law  that  if  utilil 
purpose  to  be  attained  by  a  measure,  beauty  might  be 
tional  purpose  and  even  the  real  motive  which  led  to  ii 
ment;  but  the  courts  can  inquire  only  into  legislative 
accordance  with  this  doctrine,  trees,  healthful  and  pU 

'The  promotion  of  bcauly  is  expressly  recn^Jzed  in  New  Y< 
as  a   public   purpose;   sec    New   York,   "Municipal    Empowering 
1913.  ch.  247.  sec  21;  beinR  General  City  Law,  art.  11-^    <--    >i 

It   is   often  diflicult  10  prove  by  the  text  nf  .    byl 

drci«iions,  the  legality  of  practices   which  are  gent-:     \.  iitcSi 

challenge.     It  may  be  pointed  out,  however,  that  m  all  cousilri 
attempt  to  protect  and  preserve  private  property  for  its  beaut)*. 
of  eminent  domain  may  be  used  as  a  last  resort   (see  p.  J97, 
in  France  and  parts  of  Switzerland  the  right  to  employ  excess 
tion  tL>  promote  l>eauty  15  given  express!.      "  ■'      ■ 

iSji.  as  amended  by  par   tti*^  of  the  fin 
bv  the  law  of  April  10.    IO12;  Lausanne,  1......^  .-^    . 

189B,  sec.  20)  :  and  in  Belgium,  under  the  law  of 

tmplicaiirm    (sec    circular    of    Minister    <  \     Tustici 

1867,  in  Fasmomi4'  ou  CoiUctityn  C 

p.  286).     Expropriation  for  xsthctii    , 

Planninv  Acts  in  England  and  \*arious  other  ;  L^nii^h 

(for  references  lo  these  acts,  <.ce  p.  400.  ff  ),     I  l:*nd  la^ 

taken   to  preserve  the  beauties  of    - 

Stats..   Vol.   IV.  p.  870,   sec.    14)   a 

<Vol    V,   No.    J72).     Canada  has   |k 

Quebec   <  Stats..   loii,  ch.  6^.     See  also  Statutes  of  Sj 

given  on   ii.icr    ViJ  crf  rhl-;    aorV 

•Tl 
382   (i. 

Ci832>.    \Vo*jtJsiotlc   V.   Gillup.   .rfK   ■ 
whether  the  ni-ire  recrnt  ca*^  of  F-.; 

27-^  '  '     '  thit  thttt  »ii  cvt  a  Ukui^.  iuT 

V\  ^e  in  aid  of  navigation;  alchootb 

oil  '-1     ^^  IJIL  11    Ki  >     1 II I  11 1^1 

'See  pp.  71.  jg3.  note  lO. 
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rell  as  beautiful,  were  planted  alonff  city  streets."  boulevards 
m6  parkways  were  laid  out,  giving  opportunities  for  obtaining 
tecdtui  sun  and  air  to  the  citizens  as  well  as  satisfyinj^  Iheir 
lesire  for  the  adornment  of  their  cit>\  and  the  appearance  of 
rities  enhanced  in  countless  ways  without  offending  the  legal 
or  the  practical  instincts  of  the  community.  The  little  streams 
near  our  large  cities,  with  the  meadows  through  which  they 
low,  arc  a  menace  to  the  health  if  neglected  and  allowed  to  fill 
ilh  refuse  and  every  imaginable  filth ; '  the  swamps  breed 

'A  pioneer  statute,  providing  for  the  planting  and  care  of  shade  treei 
ics,  and  ihe  assessment  of  the  cost  upon  abutters  is  P.  L. 
g3,  p,  496,  now  to  be  found  in  Comp.  Stats.,  igio.  Vol.  III. 
-^<^-  335  3nd  ff.  of  title  called  "Municipal  Corporations,"  and 
i  .   amendt'd  in  detail.    This  statute  has  been  adopted  in  subsinnce 

•le,  or  has  led  to  the  enactment  of  statutes  to  serve  tlic  same 
ui  many  of  the  slates  of  this  country  and  provinces  of  Canada, 
and  practical  questions  involved  in  the  location,  ownership,  and 
Lfking  stripii  are  also  important  and  difficult  to  settle.    Municipal 
ticb   are   such  beautiful   and   healthful   pleasure  rcsurts  as   well 
of  profit  abroad,  arc  now  being  established  to  some  extent  in 
lis  country, 

*  In  thit  connection  the  work  of  the  Bronx  Parkway  Commission, 
►Tganiied  under  the  laws  of  New  York,  1907.  ch.  594.  1013,  ch.  757.  1016, 
5<»,  for  the  reclamation  of  the  Bronx  River,  flowing  through  West- 
l«tCT  County,  and  New  York  City,  into  salt  water,  is  well  worth  study, 
id  i*  «t  forth  in  the  reports  of  the  commission,  of  which  that  for  1917 
that  for  1918,  are  especially  interesting.  In  its  1918  report  the 
Ission   says: 

wenty  years  and  more  ago,  the  rapid  spread  of  the  City  of  New 
ork  to  the  north,  in  what  is  now  the  Borough  of  the  Bronx,  and  the 
"-r  population  of  the  Westchester  communities,  lying  in  the  Bronx 
Itcy.  as  well  as  the  incvitabkr  consequences  of  unchecked  pollu- 
;he  Bronx  River  by  these  populous  and  politically  independent 
Iters  along  its  banks,  gradually  transformed  what  was  once  a  small  ■. 
lv<f  of  pure  water  into  a  foul  stream.  Too  polluted  to  sustain  aquatic 
ife.  it  became  a  menace  to  the  health  of  the  commiinitv,  obstructed  as 
was  at  many  places  by  ever-growing  masses  of  debris  and  rubbish. 
'  My  rtooiU  backed  the  foul  waters  upon  the  adjacent  lowlands; 
imes  by  their  force  swept  tlie  unwholesome  obstructions  down 
ill  and,  subsiding,  deposited  them  some  distance  from  the  normal 
icl  or  floated  the  whole  foul  mass  into  the  beautiful  lakes 
ifititutc  one  of  the  greatest  charms  of  Bronx  Park  [in  the  Bor- 
jh  of  the  Bronx.  New  Vork  Cityl. 

"Wliilr  this  increasing  menace  to  health  was  the  immediate,  pressing, 

idable  fjccasion  for  legislative  action  to  eliratnatc  the  nnisunce 

r  uf  the  fdtb-choked  stream,  the  City  of  New  York  had  another 

n'-'.d  for  such  reclamation  of  the  valley  of  the  Bronx  Rivrr  as  w<»uld 

le  a  permanent  outlet   for  its  fast-growing  motor  traffic,   from  the 

s*^'  "^ iiig  metropolis  to  the  open  country  to  the  north     This 

I   importance  only  to  the  necessity   for  the  abatement 

IV.:   ,  iin.  ...  It  was  apparent  that  an  unobstructed  avenue 

T  BiOtor  traffic  from  the  parks  established  in  The  Bronx,  through  to 


yfi'yfc';'j;t'>?i  i.'^i'f  s;r*a.'j  jralaria ;  me  roach  birkea  land  is  fitttd 
for  ?^'/uv:r  ^  '>r  indii^TizL  ui«  voir  ai  frca:  exprtwr;  and  all 
thtvt  lir,C;  art  n-/!  rjr^y  the  n3c«  beartifuL  bat  xhe  cheapest 
j/T'^'jyrrv.-  That  ca::;  bt  ac^uirtf  :ct  park  jnirpcses- 

llvt  )jt'iit:  that  tmincTit  domain  should  2201  be  oscd  in  tins 
c^/^sTAry  to  yT'jTTio't  IxautY.  was  lo  a  considerable  extent  doe 
t/>  th<^  di&1n:&t  of  the  narrowly  practical  man,  to  whom  the  lofc 
of  f^tauty  h  a  "mere  sentiment."  and  recreation  a  waste  of  time. 
^Jhe  <>trcn;^h  and  the  wane  of  such  prejudices  are  indicated 
hy  two  deciitions  of  the  Supreme  Court  of  the  United 
Staters  worthy  of  citation  in  this  connection:  the  first  of 
these  cases,  Sh^xrmaker  v.  U.  S>  decided  in  189^,  holds  thai 

thr  opfti  r.ountry  to  the  north,   would  be  of  incalculable  value  to  Ac 

Various  solutions  of  the  problem  were  suggested  from  time  to  tune; 
of  which  thf;  best  and  cheapest,  also  furnishing  a  beautiful  and  hcahhfd 
|i;irkw;iy,  phyi^Tftunfla.  and  parks,  was  finally  adopted,  was.  to  take  i1k 
rivr  <fiaiiijf:l,  and  sufliciimt  adjacent  area  to  provide  for  a  parkway,  for 
pi-ri^'tual  public  u*»c.  The  fact  that  the  Bronx  River  Rowed  throu^  both 
Wotclic^tcr  County  and  Xcw  York  City,  raised  a  jurisdictional  ttifficnky. 
wliif.li  was  solved  by  the  appointment  of  a  commission  to  do  the  work 
hy  tlir  state,  making  it  responsible  to  the  state,  the  city  of  New  York 
and  ihe  <v>un(y  of  Westchester,  and  imposing  three-quarters  of  the  ex- 

iirnv  upon  the  city  and  the  remainder  on  the  county.  Much  of  the  laad 
ia<«  lifin  acquired,  at  very  reasonable  figures,  by  private  purchase.  The 
entire  cost  of  administration,  up  to  January  i,  1918,  had  amounted  to 
Ihrrr  and  one-half  i>er  cent  of  the  value  of  the  land  acquired. 

"To  realize  the  full  value  of  what  has  been  accomplished  in  the  elinu- 
nation  of  eonmniination  from  the  i>ronx  River,"  the  commission  goes 
on  Iti  say,  "it  is  nnly  necessary  to  compare  its  present  condition  with  thit 
of  other  streams,  sueh  as  the  I*assaic  River,  which  has  recently  engaged 
the  aiirntiun  nf  the  l*nited  States  Supreme  Court,  through  a  suit  brought 
by  ibe  Slate  of  New  York  to  restrain  the  Paysaic  Valley  Sewerage  Com- 
mission fmni  carrying  out  plans  for  diverting  raw  sewerage  from  the 
iiv**r  .uid  cliseliarguig  tt  through  a  sewer  into  New  York   Harbor.    The 

tiroeeediiigs  adduced  abundant  tcstimmiy  to  show  that  pollution  of  tiie 
'.issaie  River  hy  waste  from  hreweri*'s.  tanneries,  and  other  factories, 
as  wt*ll  as  by  orKatiic  Tilth  from  various  sewers,  has  destroyed  real  estate 
values  along  the   river  valley. 

"In  a  report  of  the  proceedings  in  the  Bulletin  of  the  Merchants'  Asso- 
ciation i»f  New  York  for  Monday,  Cktolwr  14,  1918,  is  this  significant 
passage : 

"  "Ciinimissioner  Childs.  of  the  Tassaic  Valley  Sewerage  Commission, 
testilied  thai  the  Tassaic  River  was  an  open  sewer:  that  the  stench  arising 
fiom  the  river  destro^ed  pmperly  \alnes  .mil  made  real  estate  almost 
niiN.d.ibU-:  that  ronditituis  were  so  offensive  during  the  summer  months 
tli.l  iii.nn  t.u-ltuy  employees  had  to  abandon  tlie  locality  and  that  odicn 
weie  ni.idi  seriiuisly  ill ;  that  the  waters  of  the  Passaic  River 
witli    pollution 

'm;  r  s.  jS.v 
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id  may  be  condemned  for  a  public  park.    The  Court  says : 

"In  the  memory  of  men  now  living,  a  proposition  to  take  private 
property,  without  the  consent  of  its  owner,  for  a  public  park,  and 
to  assess  a  proportionate  part  of  the  cost  upon  real  estate  benefited 
^thereby,  would  have  been  regarded  as  a  novel  exercise  of  legislative 
per. 

••It  is  true  that,  in  the  case  of  many  of  the  older  cities  and  towns, 

■re  were  commons  or  public  grounds,  but  the  purpose  of  these  was 

to  provide  places  for  exercise  and  recreation,  hut  places  on  which 

\c  owners  of  domestic  animals  might  pasture  them  in  common,  and 

ty  were  generally  laid  out  as  part  of  the  original  plan  of  the  town 

city. 

Ti  is  said,  in  Johnson's  Cyclopiedia,  that  the  Central   Park  of 

lew  York  was  the  first  place  deliberately  provided  for  the  inhabitants 

any  city  or  town   in  the   United   States  for  exclusive   use   as  a 

leisure  ground   for  rest  and  exercise   in   the  open  air.      However 

lat  may  be»  there  is  now  scarcely  a  city  of  any  considerable  size 

the  entire  country*  that  docs  not  have,  or  has  nnt  projected,  such 

rlw, 

•"The  validity-   of   the   legislative   acts   ererting   such   parks,  and 
providing  for  their  cost,  has  been  uniformly  upheld."* 

The  second  case  to  be  cited — U.  S.  v.  Gettysburg,  Elec. 
;'y  Co.,*^  decided  in  1896 — held  that  the  field  at  Ciettysburg 
light  be  taken  by  the  United  States  Government  to  preserve 
le  memory  of  a  great  event  in  our  history  and  stimulate  the 
rnliment  of  patriotism,  so  essential  to  national  life.    The  sig- 
ificance  of  these  cases  lies  not  so  much  in  the  decisions  them- 
[ves  as  in  the  fact  that  the  side  which  was  ultimately  de- 
itcd  considered  it  worth  while  to  carry  them  all  the  way  up 
the  court  of  last  resort  in  this  country. 
In  1892,  in  the  Shoemaker  case  just  cited,  it  was  intimated 
lat  although  land  could  be  condemned  for  purposes  of  recrea- 
Icwi  it  could  not  be  taken  for  -'esthetic  purposes.    In  1H99.  how- 
VCT,  a  Massachusetts  court  of  last  resort,  in  deciding  the  case 
of  Attorney  General  v.  Williams,*'  delivered  (he  leading  opin- 

•Chinn  the  cases. 

"160  u.  s  fi^e 

*■  174  Mass.  476  (1^*09!      See  al«n  Sam?  v.  Same,  178  Mass.  3,10  (\qox). 

94  Mats.  476  wa<  affirmed  by  Williams  v.  Parker.  188  U.  S.  491   (1902- 

■       '   pnicnt   of    Ihe   SAine   proceedings,   dertling   with 

will  be  found  in  Williams  v.  Boston.  (90  Mass. 
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ion  in  favor  of  the  employment  of  this  power  for  the  prono- 
tion  of  beauty. 

In  1898,"  Massacfaosetts  had  passed  a  statute 
with  compensation,  the  height  of  privately  owned  btuldbcs 
around  the  public  Copley  Square,  in  Boston.  In  tjpholdtos  ttm 
restriction  the  court  says  in  part : 

"LooAciog  to  an  Its  provisions  in  eonnedion  witfa  the  plact  to 
whkh  tbey  apply,  it  sfctns  to  have  be^n  intended  as  a  takiqg  of  ngfeli 
in  property  for  the  benefit  of  the  pub^  who  osc  Co|»lcy  Squm. 
It  adds  to  the  public  park  rig-hts  in  light  and  air  and  In  the  Tien 
over  adjacent  land  above  the  line  to  whicfa  buildings  may  be  cirricij 
These  rights  are  in  the  nature  of  an  easement  created  In-  the 
and  annexed  to  the  park.  Ample  provision  is  made  for 
to  the  ovraers  of  the  servient  estates.  In  all  re^>ects.  Che  statalc  ti 
in  accordance  with  the  laws  rcgnlating  the  taking  of  property  fey 
ri^t  of  eminent  domain,  if  the  Legislature  properly  ooold  detenmae 
that  tlie  preservation  or  improvement  of  the  park  in  this  paitiGBlar 
was  for  a  public  use.  The  nses  which  should  be  deemed  Duhlte  ia 
reference  to  the  right  of  the  Legislature  to  compel  ar>  J  to 

part  with  his  property  for  a  compensation,  and  to  authow<<.  ^.i  4ircex 
taxation  to  pay  for  it.  are  being  enlarged  and  extended  with  the 
progress  of  the  people  in  education  and  rcfiticment  Many  thngi 
which  a  century  ago  were  luxuries  or  were  attogcther  unknown,  have 
now  become  necessaries.  It  is  only  within  a  few  years  that  laadl 
have  been  taken  in  this  country  for  public  parks.  Now  the  right  to 
take  lands  for  this  purpose  is  generally  recognized  and  fnqaaoiy 
exercised.  Foster  v.  Park  Cowmissicners,  133  Mass.  321,  Shoemaka 
V.  United  States,  147  U.  S.  3S2.  Many  statutes  have  been  paaied 
tn  this  Commonwealth  allowing  taxation  for  purposes  affecthtg  the 
health,  comfort,  pleasure,  and  recreation  of  the  people  and  this  con- 
ducing to  their  welfare.  In  Kingman  v.  Brockton,  153  Uaas.  25^  the 
court  said,  referring  to  a  stattite  authorixing  the  raising  of  moocy 
by  taxation  for  the  erection  of  a  memorial  hall:  That  statute  , 
may  be  vindicated  on  the  tame  grounds  as  ttatifte*  nirthorrxing 
raising  of  money  for  monuments,  statues,  gates  or  ctM 

tions,  the  publication  of  town  histories^  parks,  fn.i  ■  -n  r<i 

of  fine  natural  scenery,  decorations  u^ton  pu: 
public  ornaments  or  embellishments,  designed  iiiu-i>   . 
general  welfare,  either  by  providing  for  fresh  air.  or 
by  educating  the  public  taste,  or  by  ir 
or  of  respect  for  the  memory  of  wor 
use  of  public  money  for  such  purposes  has  been  saEKtiorictl  by 
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ifTerent  statutes,  and  the  constitutional  right  of  the  Legislature  to 
s  such  statutes  rests  on  sound  principles.'  See  also  Higginson  v, 
ahant,  11  Allen  530,  and  Hubbard  v.  Taunton,  140  Mass.  467.  In 
instead  v.  Camf'.  33  Conn.  532,  551,  the  court,  in  discussing  the 
c  between  public  and  private  uses,  says:  'From  the  nature  of  the 
e  there  can  be  no  precise  line.  The  power  requires  a  degree  of 
icity  to  be  capable  of  meeting  new  conditions  and  improvements 
d  the  ever  increasing  necessities  of  society.  The  sole  dependence 
t  be  on  the  presumed  wisdom  of  the  sovereign  authority,  supcr- 
d.  and  in  cases  of  gross  error  or  extreme  wrong,  controlled  by 
«  dispassionate  judgment  of  the  courts.'  The  grounds  on  which 
blic  parks  are  desired  are  various.  They  are  to  be  enjoyed  by 
people  who  use  tliem.  They  are  expected  to  minister,  not  only 
to  the  grosser  senses,  but  also  to  the  love  of  the  beautiful  in  nature 
in  the  varied  forms  which  the  changing  seasons  bring.  Their  value 
is  enhanced  by  such  touches  of  art  as  help  to  produce  pleasing  and 
is  factory  effects  on  the  emotional  and  spiritual  side  of  our  nature, 
eir  iniluence  should  be  uplifting  and,  in  the  highest  sense,  educa- 
nal.  If  wisely  planned  and  properly  cartid  for  they  promote  the 
o\  as  well  as  the  physical  health  of  the  people.  For  this  reason 
has  ilways  been  deemed  proper  to  expend  money  in  the  care  and 
ommeni  of  them  to  make  them  beautiful  and  enjoyable.  Their 
thetic  efTect  never  has  been  thought  unworthy  of  careful  con- 
cration  by  those  best  qualified  to  appreciate  it  It  hardly  would 
be  contended  that  the  same  reasons  which  justify  the  taking  of  land 
for  a  public  park  do  not  also  justify  the  expenditure  of  money  to 
make  the  park  attractive  and  educational  to  those  whose  tastes  are 
being  formed  and  whose  love  of  beauty  is  being  cultivated."  " 

•"There  are  statutes  limiting,  with  compensation,  the  height  of  build- 
in  (h**  nenjliburhoud  of   the  State  Huuse  in  Bo.iton   (189Q  ch.  457; 
-•2  ch.  543 )  ami  the  State  Capitol  in  Hartford,  Connecticut 
li     iW)  ;  and   in  the  neighborhood   of  the  proposed   court 
ft^Lvv    Vork   City,   the   Municipality,   under   Laws    iQii,   ch.   8K0, 
Wed  to  Lawi  1903.  ch.  336)  is  given  the  right  "to  acquire  as 
real  estate  or  interests  therein  for  the  purposes  of  thi«  act 
isement»  of  liBht,  air  and  access  in.  throuKh.  under  or  over  other 
real    estate   or    buildings,   as   considerations   of   convenience, 
inly  may  suggest,  inclndiny  among  the  casements  which  may 
th**  ricbi  to  limit  and  restrict  the  height,  size,  character  and 
buildings,  cither  existent  or  to  be  erected,   as  also 
he*  siime  or  any  neighlxiring  land   may  he   put      For 
act,  atiy  projierty  or  buildines  upon  which  any  such 
ii»rr   is  placed  shall   he  deemed  a   part   of  the  court- 
T  .  r,f  t..  ..f,icj,  any  interest  therein  shall  be  taken  here- 

iCf,  or  !    .  .  ," 

I' wan,  Canada,  to  accomplish  these  objects 
H,  sec  p.  .W2  of  this  work. 

.'.n.  Stats.  TQJO,  ch.  45.  sec.  11)  ha*  provided  for  the 
lu^iravxii.  with  compensation,  of  a  building  line  oppusitc  parka,  and 
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y  Recent  cases,  so  far  as  they  have  arisen,  hold,  and  hrte 
treatises  on  the  subject  show,  that  eminent  domain  may  now 
be  used  in  this  country  for  the  fostering  and  protecting  of  the 


lectioa  Id  rc  City 

166^  rrferrtas  to 

V'l.  sec   E )  has  ao* 

stnirtisrr?  and  pTO- 

OrcvoB 


the  limitatioa  of  heights  oi   buildings  at   that  liiic,  aiuj   »ixh   li 
ondcr  the  police  power  have  been  held  to  be  ur- ■"'■'"■'i'naj;  Cool  ».  Bos- 
ton Adv.   Co,,   188  Mass.  348   M905).     See  ir 
of   New  York.  68  N.  Y.  Supp.   196,  vx>,  57      ,. 
Laws  of  1899,  ch.  257;  St.  Louis  in  its  charter  (an. 
thorized  the  exclusion  with  compensation  of  business 
hibitcd  the  carrying  on  of  business  on  lands  frorr 
(1921,  ch.  ,V43)    authoriics  the   State  Highway   C 

rights  of  way  along  state  highways  for  the  preservation  c:  -cctiic  beutfy. 
For  the  law  with  regard  to  the  regulation  of  advertising,  and  baflding  linrs 
near  parks,  see  pp.  184,  3S7.  note  13.  p.  395.  note  22. 

A  most  interesting  bill  for  the  improvement  of  the  appeuanee  of 
Washington,  D.  C.  the  payment  of  damages  to  those  injurrd  an-f  t^^- 
collection  of  the  amount  of  these  damages  from  the  owners  of 
benefited,  as  special  or  benefit  assessments,  which  nerer  becarr'. 
was  introduced  in  Congress  in  igto  (January  34:  6ist  Cotiif..  Jnd  S<»Mt«h 
H.  R.  IQ060.  identical  with  S.  S7IS).  It  aulhorires  the  conimi»*W>rr»  for 
the  district   (sec  i)   to  select  certain  highways,  ir  -pos 

land  abutting  on  them,  including  the  establishmc;:'  asA 

prohibitions  as  to  the  erection,  alteration  or  use  oi  u^mcts. 

and  to  make  "fuch  rwiuiremcnts  as  to  height  of  naU  of 

constmciion.  and   architenural   design  as   shall   s<  udipncBt 

of  said  commissioners,  the  beautiful  and  harmonioi:  ■■  tjcwcJ 

from  the  public  streets,  of  all  structures  to  be  eri  1  o<»  the 

land  to  which  said  restrictions  shall  apply:  Provided.  T  h  dettf- 

nation  shall  be  made  unless  the  owners  of  ninerty  per  -r  more, 

measured  by  the  front  foot,  of  the  property  froottng  uLoa  ibe  Hrect, 
avenue,  or  part  or  parts  thereof  under  consideration,  shall  in  dur  fonn 
have  dedicated,  or  granted,  or  convc>ed,  or  assifmcd  '  "'"  '"'"•ctrict  of 
Columbia,  in   consideration  of  benefits   received  or  to  (1  eftse- 1 

ments  in.  to  and  upon  their  property  by  virtue  of  whi-i.  .,..-  .^>ccial  ir- 
strictions  may  be  established :  Provided  further.  Thai  ihc  CommlttiQair^] 
of  the  District  of  Columbia  may  exercise  their  judgnmst  as  to 

h  special   restrictions  shall  cover  only  ninety  per  cetttum  or   mai 

Dtagc.  the  owners  of  which   have  conveyed   easements  as  above 
vided,   or.   in  addition   to   such   frontage,   any  portjoo   of   the   rci 
property  fronting  on  the  highway,  street,  or  avenue,  or  part  or  pftrts  ihcie- 
of  under  considrralioa 

*'Sec.  2.     That   if   said   commLisioners   in  the  exefrise  of  iKeIr   ;adc- 

infj^^     shall     fff-'^rt-j-f     Vti'<Vi'jiT\^      ctr.^ftj;       nr     3v»'r.ii."-v      f\w      mTW.     f.irl      '  .r     o.i»t. 

thereof,  ar 
as  to  incli! 
which  has  nut- 
District  of    Coll.  within  mw  year 
of  any  such  desigr.n: 
or  any  person  havi; 


1 

I 


or  cuaveyrd  ut  dA^vtirxi  \\ 
ffv*m   •*»• 


nation,  labjert 

and  "^^  ^•^^^'t'' 
iios«d 


t«  api 

P*»^r'  _    _  _,   _ 

Itwnihb,  hoidinK  *  difttrict  court  oC  the  United  5utcs  for  saiid 
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.beautiful  in  nature  and  art.  This  evolution  in  our  law  is  due 
more  to  general  practice  and  its  effect  on  public  opinion  than 
legal  decisions.    The  growing  recognition  of  ethical  values, 

[as  indicated  in  the  Gettysburg  case,  and  of  the  need  of  rest  and 
recreation  in  pleasant  surroundings,  as  so  well  stated  in  the 
Shoemaker  case,  have  been  potent  factors  in  this  evolution;  but 
perhaps  the  greatest  influence  has  been  the  constant  practice  of 
spending  money  raised  by  taxation  for  the  adornment  of  public- 
places.  Tliis  fact  is  presented  clearly  and  convincingly  by 
Niciiols  in  the  latest  edition  of  his  standard  work  on  Eminent 
Domain  '*  as  follows : 

"From  the  earliest  recorded  times  public  money  has  been  spent 
to  make  public  buildings  attractive,  and  under  American  constitutions 
it  has  lonK  been  considered  proper  for  the  nation,  state  or  citj'  to 
'«fcct  memorial  halls,  monuments,  and  statues  and  to  plan  public 
buildings  upon  a  more  expensive  scale  than  if  designed  for  utility 
alone.    The  public  mind  has  thus  been  educated  to  feel  that  aesthetic 

upon  application   in   writing,   made   within   said   year  and   not   thereafter 
by  '^     '  r  or  owner*  mf  persons  havintf  an  mtcresl  against  the  Dis- 

tfin  nbia:  and  upon  failure  of  any  «.uch  owner  or  owners  or  per- 

sofi  :.....   ;.   .>aid  interest  to  thus  present  such  claim  within   said  period, 
&aid  risht  shall  cease  and  dctCTmtnc. 

"Sec  3.  That  the  Commissioners  of  the  District  of  Columbia  be,  and 
ihcy  are  hereby,  authoriicd  and  directed,  as  soon  as  practicable  after 
rixty  recovery  of  damages  aj  just  compensation  as  in  this  Act  provided, 
to  institute  proceedings  in  said  court  to  assess  the  amount  of  said  dam- 
:a,  the  interest  thereon,  and  utl  costs  whatsoever  of  the  proceeding 
rein  the  said  ilamygrs  luvc  been  ascertained  a^inst  and  ufon  all 
rrty  covered  by  said  (tcsiimali».»n.  pro  rata  in  proportion  as  said  prop- 
■■  ■■■  ^"  lound  to  be  benefited,  omitting  from  consideration  all  property 
court  in  ihr  prCM^eeding  tu  recover  said  damages  as  just 
I  to  have  been  damaged  more  than  benefited." 
•  •».  4-7.  Procedure  in  assessing  benefits. 
R  That  the  Commissioners  of  the  Diytrict  of  Columbia  are 
'  to  appoint  an  advisory  commission  to  consist  of  the 
ifrs  of  the  District  of  Columbia,  the  municipal  architect 
:  rts  to  be  nominated  by  the  Washintfton  Chap- 
nie  of  Architects,  and  a  landscape  Kardener. 
••>.  n-  ...11 'ij  -i. Ill, Mr  to  serve  without  comiK-nsation  and  the  other 
members  of  ^nid  commi>i8ion  to  receive  sticb  compensation  as  may  be 
from  time  to  time,  by  said  commissioners  The  duties  of  said 
lis^i^'U  Ahall  be  to  advise  said  Cfimmissioncrs  in  alt  matters  connected 
_  the  pun>oses  of  this  act,  and  to  perform  such  other  duties  as  may 
tJiTssftiRned  to  it  by  the  said  commissioners,** 
•See  9  Appropriation  to  carry  out  the  act 
*     forcement  and  penalties. 

11   (»9t7*.  Vol,   I,  pp,   16J-163. 
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and  artistic  gratiBcation  are  purposes  public  enough   to  justify 
expenditure  of  public  money,  and  to  authorize  the  exercise  of  ci 
domain  in  behalf  of  similar  purposes  was  but  a  short  step  beyond.' 


•-re 


""Whik   there   are   some   dicta   that   property  cannot   !" 
merely  for  ornamental   purposes  or  for   purposes  of   picasui 
is  little,  if  any,  direct  authority  to  the  contrary-,  yet  the  ur 
dency  of  the  more  recent  decisions  is  in  the  opposiic  dirci 
time  is  not   far  distant,  it  is  believed,  when  it  will  be  the  *^^t^,..v.i    iw^ 
that  a  municipality  may  be  authorized  to  condemn  property  for  xstbeiic 
purposes."     McQuillin  Munii'.  Corps.   (lyii  sec   1485.) 

"Public  m^'Hcy  may  be  expended  in  acquiring  property  to  t>e 
purposes  largely  aesthetic  in  their  nature,  such  as  parks,  boulev^ 
museums,   and   in   beautifying  and  adorning  public   buildings  and 
public  property,   already  possessed.     So,   also,   may  the   properly   of 
viduals  be  condemned  for  such  purposes  on  payment  of  compen 
Note  on  "Exercise  of  FoHce  Power  for  vtsthetic  Purposes,"  34  Lawyers 
Reports  Annotated   UQu),   pp.  ogS-ggQ. 

"It  is  not  necessary  that  every  part  of  all  highways  should  be  05cd 
for  tlie  passage  of  vehicles  and  pedestrians.  It  is  proper  that  ^r.rr,-j  rrcard 
should  t>e  had  for  the  aesthetic  tastes,  the  comfort,  health,    .  mi* 

ence  of  the  public;  and  if  tlif  legislature  had  enacted  that  Cli 
should  be  increased  in  width  to  the  extent  provided  in  thi^  act,  ^nti 
provided  that  a  strip  in  the  center  of  the  highway,  forty  feet  wide,  si 
lie  devoted  to  trees  and  tlnwers.  as  is  done  in  many  of  our  cities,  it 
hardly  have  been  que:>tioned  that  this  constituted  a  public  use,  in  the 
tense  that  a  park  preserve  is  generally  rccognij^ed  as  a  publii'    ■ 
maker  v.  V.  S.   147  U.  S    282.  xjfj.   ij  Sup.  St.  361.  37  l- 
auihoriTies   there   cited.     Because  the    legislature   has    pr^  :\ : 
this   breathing  space  apon  the  sides  of  the  street,  sub; 
use  of  the  ownrrs  of  the  fee,  does  not  change  its  cssen 
the  improvement  is  undoubtedly  much  less  expemivc  than  1 
is    suggested   as   within   the   legislative   discretion."      In    re   v  .cw 

York.  68  N.  Y  S  196,  200.  57  App,  Div.  166,  affirmed  wiihout  upiiuoo  ifl 
167  N.  Y.  6^4  (1901)  :  sometimes  cited  as  "In  the  mutter  of  QinKm  Ave- 
nue"    The  New   York  law   referred  to  is   180O,  ch.  ^57. 

L'ndcr  chapter  170  of  the  l^ws  of  New  York  for  1900^  the  Comnl*- 


m 
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sioners   of    Palisades   Interstate    Park   were  authonred 
land   in   the  vicinity   of   the    Palisades,   wiUiin  certain   I 
their  opinion  be  proper  and  necessary  lo  }te  reserved   1 
establishing   a    Stare    Park   and   thereby   preserving   the 
the    Palisades."     In  a   case  under   this   statute   H   wa? 
taking  of  land  used  as  a  stone  quarry  alon«  the  P 
and   adjoining   ihr   i(tate  park   for  the   puri»o5e  nt 
beauty  01  the  river  and  of  the  park,  is  .1  •   '  ' 

the   land    itself   is   so   rugjccd  a«.   not   tn 
Bunyan  v    f^ 

"    ■    '-  Mass.  ^1   uwj) 


In 


622.     Sec 

The  api  ■  "f  tfic 

fo  the  beauty  of  a  - 
the  Colorado  law  vt'< 
and  a  company  ' 

USe<^   arc    ibr    iiJiI 

'is  it   n     ' 

place  m  n- 

ailmg  and   *•  <  • v 

St  their  convenient  disposal. 


ncrs  oi  Palisades  Iul. 
V.  Park  Com'rs.,  tx^ 


water  of  a 
-irt,  is  a 

■hr  fir«?t  r 


str-^rim 


n   watrrfiTl   riser.tUt 


U  a  piece  o(  canvas  valuaUe  only   lot 
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Promotion  of  Beauty  under  Police  Power, — 1 1  is 
neither  possible  nor  desirable  in  all  cases  to  attempt  to  promote 
the  ««thetic  or  any  other  phase  of  the  public  welfare  by  the 
expenditure  of  public  money.  If  the  number  of  people  affected 
by  any  measure  is  great,  compensation  for  the  resulting  limita- 
tion of  property  rights  is  often  impracticable,  and  regulation 
without  compensation  under  the  pc^lice  power  must  be  resorted 
to  or  the  desired  result  will  be  practically  unattainable.  The 
question  arises  in  any  given  class  of  cases  whether  regulation 
without  compensation  can  reasonably  and  properly  be  imposed, 
the  decisions  turning  upon  the  answer  to  such  questions  as 
whether  the  sacrifice  demanded  is  loo  great  and  the  end  to  be 
attained  sufficiently  important. 

If  the  city  dweller  is  to  live  in  pleasing  surroundings,  not 
only  public  property  but  private  property  exposed  to  general 
view  must  be  pleasing.  This  consideration  applies  especially  to 
the  city  streets.  The  street,  as  legally  defined,  consists  of  ihe 
land  within  the  street  lines ;  the  street  to  the  ordinary  citizen 
includes  those  parts  of  the  buildings  or  other  structures  which 
border  it  and  which  he  sees,  and  is  intended  to  see,  when  pas- 
ing  through  it;  indeed  to  him  the  character  of  die  street  is  in 
these  structures  much  more  than  in  the  mere  street  surface. 
Fifth  Avenue  in  its  street  surface  is  not  peculiarly  distinguished 
from  many  other  of  the  streets  of  New  York ;  it  is  the  buildings 
abutting  on  Fifth  Avenue  that  make  it  one  of  the  best  known 
thoroughfares  in  the  world. 

In  all  civilized  countries  money  raised  by  public  taxation  is 
spent  to  erect  public  buildings,  to  acquire  for  them  suitable 
silrs,  and  in  countless  ways  to  make  the  appearance  of  land 


tcni-fly.  t>ul  wortliless  as  a  painting?    Is  a  block  of  stone  beneficially  used 

whpn  put  intn  th*?  walls  of  a  clara,  and  not  beneficially  used  wben  carved 

fv?     Is  the  lest  dollars,  or  ha.*  hcauty  of  scenery, 

enjoyment,  somethinc:  Ud  do  with  it?  .  .  .  When 

;  niv  ays  the  complainants  are  putting  the  fall  of  the 

.  iai  use.  it  means  that  the  complainants  are  not  ntining 

tx:.:..:      -aery  for  cash."     Cascade  Town  Co.  v.  Empire  Water 

Power  Co.  iSi   Fed    Rep    ion   (loio). 

It  wai  lonR  ago  held  that  road?  mi^ht  be  laid  out  to  provide  access 
places  o(  beauty;   Hiffpinson  v.  Nahant,   ii   .Mien  (Mass.)  530  (18A6). 
Set.  in  this  connection.  .Appeal  of  Rees.  8  Sadler  (Pcnn.)  58(2  u88S). 
mstUt  also  30  Corpus  Juris.  583. 
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abutting  on  public  streets  attractive;  but  evidently  most  of  this 
abutting  land  must  and  should  be  in  private  use  and  cannot  be 
made  pleasing  to  the  passerby  at  public  expense.  It  lhi«  is  to 
be  accomplished  to  any  considerable  extent  it  must  be  by  rcstiio 
tions  imposed  without  compensation;  and  it  cmly  remains  to 
determine  whether  regulations  to  this  end  which  will  not  be 
unreasonably  burdensome  to  the  private  owner  can  be  devijed 
to  bring  about  this  result.  In  spite  of  the  many  difBculties 
involved.  European  coiuitries  and  Canada  on  this  side  of  ihc 
water,'"  have  found  it  possible  to  make  and  enforce  such  regu- 
lations; but,  except  for  the  amendment  of  the  Massachusetts 
constitution,  authorizing  the  regulation  of  bill  boards,*^  we  in 
this  country  have  not  as  yet  devised  any  methotl  of  doing  so: 
for  under  our  state  constitutions  the  police  power  cannot  be 
used  to  promote  civic  beauty;  ***  although  if  the  main  purpose 

"In  the  pri'vincc  of  Quebec,  Canada,  under  R.  S.  I90g,  art.  5f»iS.  pf 
No.    I.  mtinicipal  councils  may  pass  by-laws  to  rtffulale  the  ar- 
dimensions  ^nd  symmetry  of  buildings  in  certain  streets;  and  i'. 
pal  council  of  the  city  of  Quebec  in  an  amendment  to  its  chartrr  \L--w',, 
19OQ.  ch.  Ho.  sec.  4)  is  given  the  same  power. 

In  this  connection,  the  foIIowinj(  statute  of  the  Province  of  Sasfcatdk^ 
wan.  Canada  (I9r6.  ch.  19),  is  of  interest: — 


■211 


"ESTABUSHtNG    A    Ml'MCIPAL    CeNTEII 

In  the  event  of  the  council  acqnirir-  I-"'   •'■  -  »»• 


of  ai  municipal  center,  with  a  vitw  t»>  gmii 

location  the  municipal   offices  and  other  Im: 

it  shall  be  in  the  power  of  the  council  ii»  pass  bylaws  or  r 

scrihinK  ihc  hrigbf,  structural  character  and  arcliiteclumf 

butldin(;s   on   lands   fronting  on  or  adjoining  such    nt^ 

ibe  uses  to  which  such  huildinps  may  be  put,  and  pr. 

any  such  buildings  on  ^uch  frontace  or  adinininv  ' 

of  advt_■^ti^cmcnt   hoardings,  or  the  holding   nf   ' 

any  olbcr  purptjsc   which  the  council  may  deem  .l-. n.. iil,..j;    . 

obnoxious,  having  regard  to  the  character  of  the  locality  as  a 

center  : 

"Provided  that  the  council  shall  not  be  liable,  in   ' 
bylaws  or  regulation*  or  the  enforcement  thereof,  to  ■ 
to  the  owners  or  occupiers  of  lands  or  buildinflfs  aitc- 
ing  in  the  event  of  any  bnildtnir  hf»vinp  tn  bf  ij4Vrn 
ahcrrd  in  con^equcnc*-  <  ' 
amount  »if  compcnwiir-n 
tratuin  in  the  manner  pTnviii«M   jf»r  "\  j>iin   a  m   ^I^^  r\ci, 

"  See  p.  .V>5.  note  SJ. 

"  \T.-r>)-ri;ti    \f„t,i.    r,,r<M    v.,i    fit    h#c   0^  *rt'l 
Sec  aI  v.   K: 

the       .  .  1015  (14 

383.  Fdx  ]6.  1916/.  and  the  long  cditun9.1  on  the  ok  ia  ihc  N 


tKr.,-,. 
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the  measure  in  question  justifies  the  employment  of  that 

iwcr,  the  promotion  ol"  beauty  may  be  a  subsidiary'  considera- 

.*•    Legal  writers  have  not  all  been  reconciled  to  the  law 

thus  stated ;  and  the  courts  have  on  several  occasions,  in  their 
icta,  shown  the  same  feeling."" 

/-ott*  Jovrnat  of  October   l6,   1916,  in  which,  after  stating  its  belief  that 
ftomc  Slate  in  this  country  would  be  courageous  and  wise  enough  to  up- 
^Id  the  xsthctic  rcKulatiun  ui  bill  bu.'^rds  under  the  police  power,  that 
iper  quotes  among  others,  the  following  passages  from  the  opinion  of 
coart  • 
**T'  of  billboard  advertising  depends  not  so  much  upon  the 

iropcrty  as  it  docs  upon  the  use  of  the  channels  of  travel 
loml  public.     Suppose  that  the  owner  of  private  property, 
who  ;sly  objects  to  the  restriction  of  this  form  of  advcrtise- 

iiuirc   the   advertiser  to   paste   his  posters   upon   tlie   bill- 
would   face  the  interior  of   the  property  instead  of 
'  lard   advertising    would    die   a   natural   death    if    this 
■re  done,  aud  iti  re;d  dependency  not  upon  the  unrestricted  use  of  pri- 
Wr  property,   but  uptin   the  unrestricted   use  of  the  public  highways  is 
DDctr   apparent      '^iitcnsibly   located  on  private  property,   tlie   real   and 
fcic   value  of  the  billboard   is  its   proximity   to  the  public   thoroughfares, 
ice   we  conceive  that    the   regulation   of   billboards  and   their   rcstric- 
is  not  so  much  a  regulation  of  private  property  as  it  is  a  regulation 
ihc  use  of  the  streets  rind  other  public  thornughfares.  .  .  . 
'*lt  may  be  thai  the  courts  in  the  United  States  have  cummittrd  them- 
[vi*;  t  ■  a  course  of  decisions  with  respect  to  billboard  advertising,  the 
iicnccs  of   which   were  not  perceived   for  the   reason   that   the 
It   of   the   business   has   l>cen   so   n*crnl   that   the   objectionable 
of  it  did  not  present  themselves  to  the  courts  nor  to  the  people. 
thi»  country  have  the  benefit  of  the  experience  of  the  people  of  the 
States  and  mav  make  our  legislation  preventive  rather  than  cor- 
livt" 
In  comment  ^'n  the  second  <juotniion   from  the  case  the  editors  of 

l.azv  Journal   say: 
"Ti   -evm^   bieldy  prolnble  that   the  authority  reasonably  to  regulate 
would  now  be  recognized  by  the  Supreme  Court  of  the 
f  not  impugning  the  Fourtciiith  Amendment." 
li    iliould    !^e   t'5i»rcially   noted    in   connection   with   the    Rafferty   Case 
It  t!»c  Oreanic  Act  of   the  Philippines   liQ  V    S.  Stats,  at   Large.  545 
"   '  'i     No,  240),  sec    J.  approved  Aug.  29,   1916:  repealing  and 
similar  provision,  .v   Slat    601,  rh    1^160.   Publ    No.   235, 
,y,...^il  July  t,  \no2     The^e  acts,  nnd  other*,  wfll  be  ffumd  in  a 
f*5ued    by    the   Governnient    Printing   Office    in    1020,   entitled 
^rnigress  and   Treaties   Pertaining  to  the   Philippine   Islands  in 
>rw  Jqfv  I,  igig)  incorporates  the  pruvisiuus  of  the  Fourteenth  .'Xmcnd- 
fif  the  I'hited  States  CcnMitutinn.  that  no  person  shall  be  deprived 
rrty  without  due  process  of  Uw.  which  is  one  of  the  provisions 
which  the  courU  bMse   their  decisions   that   xsthetic   regulation  of 
irds  is  unr"n?titution;il 
Welch  V.  Swasry,   193  Mass,  364  at  375. 

\    \'.^..'..,  1  .t, f  IQCM.  ch.  42)  provided  that  n*.  building  to  ex- 

'it   «hoiild  l>e  er<vtrd  in  a  d«.siiin.ited   portion  of 

;  in   the  center  of   which   stands   the   Washington 

[oDUdicxit.     The  sutute  was  attacked  at  a  taking  of  private  property 
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There  is  little  doubt  that  if  a  state,  by  amending  its  coo- 
.stitution,  expresses  its  belief  and  purpose  that  the  police  power 
shall  be  used  conservatively  for  given  aesthetic  purposes  the 

without  compensation  for  a  purely  aesthetic  purpose  and  therefore  lor 
a  private  use.  whicli  was  unconstitutional.  The  Court*  in  stistamtog  thb 
contention,  says: 

"Such  is  undoubtedly  the  wei^t  of  authority,  though  h  may  be  that 
in  the  development  of  a  higher  civilization,  the  culture  and  rcftnemriit 
of  the  people  has  reached  the  point  where  the  educational  '-'i-—  ■'  the 
Fine   Arts,   as    expressed    and   embodied    in    architectural    -  aad 

harmony,  is  so  well  recognized  as  to  give  sanction,  under   .  .ixm- 

ttances,  to  the  exercise  of  this  (police]  power  even  for  svdH  par- 
poses.  .  .  ." 

The  statute  was  upheld,  however,  on  the  ground  that  the  ' 
the  act  is  not  merely  to  preserve  the  architectural  beauty  of  Xh 
but  also  to  avoid  the  increased  danger  from  lire  which  arises   trcm  tiii 
buildings   in   the  event  of   a   general   conilagration.     Cochran   v.    PrcstOB. 
108  Md.  220  (1908). 

"It  is  generally  assumed  that   the  prohibition  of   unsightly  adrcrtise- 
ments    (provided    they   arc   not    indecent)    is   entiff-Iy    ^.  ,     1  I 
power,  and  an  unconstitutional  interference  with  the 
Probably,  however,  this  is  not  true.     It  is  conceded  th 
is  adequate  to  restrain  offensive  noises  and  odors      A 
to  the  eye,  it  is  coficeived.  would  not  establish  a  new  - 
a  recognized  principle  to  further  application.     It 
not  as   offensive   as   noise  or   stench.      But   on   t' 
manufactures    art    useful    and    the    offense    unint 
whereas  in  the  case  of  an  advertisement   the  ow 

obtrude  upon  the  public  an  offensive  sight  which   :.._.    _ _. 

which  but  for  this  undesired  obtrusion,  would  not  be  of  the  sUfMcM 
value  to  him."     Freund,  Police  Power,  p.   165. 

In  sustaining  a  St    Louis  billboard  ordinance,  providirtg  thaf : — 
(0)  No  billboard  shall  exceed  fourteen  feet  in  height. 
{b)  Billboards  shall  have  open  spaces  of  four  feet  from  the  EoWtrj 

edge  to  ilie  ground. 
{c)  Billboards  shall  not  be  nearer  than  she  feet  to  a  hiuMinc 

the  side  line  of  any  lot  or  nearer  Ihan  two  feet  to  any  otberj 
billboard. 
(rf)  Nor  over  five  hundred   square  feet  fat  area  or  closer  to 
street  line  than  fifteen  feet, 
a  Missouri  Court  says: 

"This  is  a  legitimate  and  honorable  bustnrfS.  if  hi^nornhlv  and  !er^^ 
maiely  conducted,  hut  every  other  feature  and  in^  /-rS 

tendencies,  and  should  for  that  reason  be  Mrictly  r  i  oJ 

The     ■     '         '  '    '  :'"         '  -rt  which   t'  latj 

arc  <:  to  the  1  '  -  oi 

the  cii.  .   i,..-,    .  '-^'rh,  pro..M...v   .....-- ,^...,.,  c...:.uit« 

hiding   places  U   and  aU   classes  of   mi»crcJAia , 

They  arc  also   i 

"In  cases  of  hrc  thc> 
aji^in<t  thdr  ertinrfir.n ; 


I 
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upreme  Court  of  the  United  States  will  not  declare  the  state 

tion  invalid.^*     Many  such  amemlments  have  from  time  to 

e  been  offered  in  the  various  states,  but  as  yet  Massachusetts 

IS   Uie  only  state  in   which  any  such   amendment   has  been 

adopted.*^ 


jlamptng  ground  for  alt  kinds  of  waste  and  deleterious  matters,  and  there- 
crc-AUfig  public  nuisances  and  jeopardizing  public  health;  the  evidence 
»hows  that  behind  these  obstructions  the  lowest  form  of  prostitution 
other   ftcts   of   immorality  are   frequently   carried   on,  almost   under 
ic  gaze;   they  offer  shelter   and  concealment   for  the  criminal   whtic 
mg  in   wait    for  his  victim;   and  last,   but   not  least,  they  obstruct  the 
[ht.  sunshine  and  air,  which  are  so  conducive  to  health  and  comfort.  .  .  . 
"The  amount  of  good  contained  in  this  class  of   business  is  so  small 
comparison  to  the  great   and   numerous  evils   incident  thereto  that  it 
IS  caused  me  to  wonder  why  some  of  the  courts  of  the  countr>'  have 
ht  to  go  as  far  as  they  nave  in  holding  statutes  and  ordinances  of 
class  void,  which  were  only  desit<med  for  tlie  suppression  of  the  evils 
:idcnt   thereto   and   not   to  the   suppression   of   the   business   itself.  .  .  . 
individual  opinion  is  that  this  class  of  advertising  as  now  conducted 
not  only  subject  to  control  and  regulation  by  the  police  power  of  the 
ite,   but  that   it   might  be  entirely  suppressed  by   statute,  and  that,  too, 
rhhout  offending  against  cither  the  State  or  Federal  Constitution."     St. 
mis  Gunning  Adv.  Co.  v.  St.  Louis.  a35  Mo.  99  (1911). 

le   views   in  and  about  a  city,   if   beautiful  and  unobstructed,  con- 
one  of  its  chief  attractions,  and  in  a  way  add  to  the  comfort  and 
ring  of  its  people.     Billboards  for  advertising  purposes,  erected  to 
great   height,  would  undoubtedly  l>e  subject  to  all  of  thcye.  as  well 
tner,  objections,  and  such  structures  are,  therefore,  plainly  within  the 
Mating  power  of  the  governing  of  a  city"     Matter  of  Wflshire,   103 
Rep.  620   (igoo).     See  also  20  Harvard  Law  Review,  35.     An  ira- 
irtant  case,  recently  decided,  of  general  interest  on  this  subject,  is  St 
uii.  Poster  Adv.  Co.  v.  St.  Louis.  24Q  U.  S.  26Q  (1919). 
"Sec   p.   zz. 

■  Amendment  to  Constitution  of   Massachusetts  adopted   November  5, 

118:    "Art.  L.  Advertising  on  public  ways,  in  public  places  and  on  pri- 

ite  property  within  public  view  may  be  regulated  and  restricted  by  law." 

fndcr   this  amendment  a  statute   (Gen.  Laws    1930.  ch.  gj.   sees.  29-3.1) 

LS  been   enacted  empowering  the   division   of   highwavs   of  the   depart- 

:nt  of  public  works  of  the  state  to  pass  rules  and  regulations  with 

>egard  to  such  advertising;   and   such   regulations   were  issued,    Dec   20, 

These  rules  still  leave  the  owner  of   land  abutting  on  a  highway 

most  cases,  to  display  outdoor  advertising  in  full  view  of  it;  but 

advertising   is   allowed   "within   the  bounds   of   any   highway" — 

ihirion  that   may  he  made   in   any   state,  and   is  made   in   many  of 

nor  on  any  location  within  300  feet  of  any  park,  parkway,  play- 

ttale   reser^'ation,   or   public   building,"   nor   "upon   any   rock  of 

ipon   any    fence  or   pole  bordering  any  public  highway."     The 

furttirr   pr.-'vide   that   "no   permits   shall   be   granted    for   the 

us  near  certain  highways  in  territory  which, 

'.  is  of  unusual  scenic  beauty.     Such  places 

■t>r   nr  ,    iiu    uivision  from  lime  to  time."     The  right  is  rc- 

rved  to  '  tl)c  subject  matter  displayed  and  to  approve  of  the 

tbapr .icrial  of  »igns. 

All  Amendment  covering  the  field  more  completely,  prepared  by  the 


unci. 
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easement'®  whatever  except  with  the  consent  of  the  Minister 
of  Fine  Arts. 

The  effects  of  classification  run  with  the  land  and  bind  ail 
those  subsequently  acquiring  any  interest  in  it.  Whoever 
veys  a  classified  property  shall  notify  the  purchaser  of  the 
classification  and  shall,  within  fifteen  days  of  such  conve>'aDce» 
notify  the  Minister  of  Fine  Arts. 

A  hst  of  classified  properties  and  orders  and  decrees  O! 
classification  shall  be  recorded  in  the  Bureau  of  Mortgages 
the  locality  where  the  property  is  situated.     There  shall  a 
be  drawn  up  a  hst  of  properties  which,  while  not  i        ' 
special  demand  for  immediate  classification,  should  i 
be  preserved.    The  owners  of  properties  entered  on  the  list 
be  notified  and  shall  not  make  any  alteration  of  such  pr 
until  after  five  days  previous  notice  to  the  prefect. 

The  Minister  of  Fine  Arts,  on  behalf  of  the  state  and 
departments  and  conmiunes,  after  the  Minister  has  ^ 
opportunity  to  be  heard,  may  expropriate  property  clasM   . 
proposed  for  classification.    No  new  structure  shall  be  classified 
witliout  the  authority  of  the  Minister  of  Fine  Arts. 

Proijerty  may  be  wholly  or  partly  declassified  by  a  decree 
the  Council  of  State  on  petition  of  the  Minister  of  Fine  A 
or  the  proprietor. 

Movable  objects,  including  fixtiu-es,  tlie  conscrvai'-^n 
which  from  the  point  of  view  of  history  or  art  is  in  th. 
interest,  may  also  be  classified  by  direction  of  tlie  '  oi 

Fine  Arts,  much  like  real  property.     Private  prop*.. ;,   ...  H 
sort  can  be  classified  only  with  the  consent  of  the  owner  or 
a  special   law.     The  exportation   of  classified   objects    f 
France  is  prohibited.     The  Administration  of  Fine  Arts 
order  the  provisional  transfer  of  a  classified  movable  for  safety, 
but  within  three  months  measures  must  be  taken  for 
manent  security.     The  owner  may  obtain  its  return  ct 
fying  the  authorities  that  the  article  will  be  safe.*^ 

"Known  as  "Servitude"  in  Roman  law  countri^. 

to  be 

Wiiriu •.    •  .•...:..... ;v     ..;.. ^-    ^.    .  .....    -  .    .,.,.    . 

art  97)  have  adopicU  the  syslets  of  cliMUicatiofi  m  U»c   ■  i 
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ir  ihis  purpose  began  there  in  1830.    In  1887,  to  accomplish 

lis  puqwse,  she  adopted  a  system  which  is  generally  referred 

05  "Oassificalion/*    By  this  system  she  protects  both  public 

^ork*   of  art — a  matter   of  no   special    legal   difficulty — and 

ivaicly  owned  objects  and  places  of  beauty.     On  December 

II,  1913,  she  codified  most  of  her  legislation  on  this  subject,  in 

law  somewhat  inaccurately  entitled  the  ''Law  with  regard  to 

listoric  Monuments"  ^*  which  may  be  summarized  as  follows: 

Real   properties  belonging  to  the  state,  a  department,  a 

immune,  a  public  establishment  or  a  private  individual,  the 

mservation  of  which,  from  the  point  of  view  of  history  or 

"t,  is  for  the  public  interest,  may  be  classified  as  historic  monu- 

itft.    The  classification  is  made  by  the  Minister  of  Fine  Arts 

>jcct  to  an  appeal  to  the  Council  of  State.    Upon  notification 

the  owner  of  the  intention  of  the  Administration  of  Fine 

to  ask  for  classification,  all  the  requirements  of  classifi- 

ition  apply.    They  cease  to  apply  if  the  decision  to  classify  is 

>t  made  within  six  months  of  this  notice.     If  the  property  is 

ivate.  and  the  owner  does  not  consent,  the  classification  in 

irnc  cases  gives  rise  to  a  claim  of  indemnity  proportionate  to 

»e  injury  caused  by  such  a  classification. 

Classified  public  property  cannot  be  sold  until  the  Minister 

Fine  Arts  has  been  notified  and  I>een  allowed  fifteen  days 

rithin  which  to  give  his  opinion  on  the  subject;  in  default  of 

lis  notice  the  Minister  may  within  five  years  nullify  any  such 

>nve>'ance. 

No  classified  property  shall  be  destroyed,  removed  in  whole 

in  part,  restored,  repaired  or  in  any  way  changed  or  added 

without  the  consent  of  the  Minister  of  Fine  Arts.    He  may 

tways  repair  or  maintain   private   classified   property   when 

itssAty  for  its  conservation. 

No  person  can  acquire  any  right  by  prescription  in  a  classi- 
rd  property  or  casement  in  it  which  may  cause  it  injury,  or  any 

fi  of  toto)  a  translation  of  which  will  be  found  tn  the  report  for  1920 
ibr  American  Scenic  and  Historic  Preservation  Society,  to  the  Lcgis- 
irc  of   ihe  State  of  New  York.  p.  4^2  if.     In  this  connection  the  re- 
.i    ill/.    ^rK:ieiy   contain    "i--  ^    <  -tnaMe   information.     The   law   of 
the  Gertnan  ^  ."^n  below. 

":   Jii  »9*3.     'f^  '  M  of  the  law  practically  in  full  is 

UD  pu  4aj.  tif.  of  this  wurk. 
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easement  ^*  whatever  except  with  the  consent  of  the  Mi 
of  Fine  Arts. 

The  effects  of  classification  run  with  the  land  and  bind  all 
those  subsequently  acquiring  any  interest  in  it.  Whoever  coo* 
veys  a  classified  property  shall  notify  the  purchaser  of  the 
classification  and  shall,  within  fifteen  days  of  such  conve>*ancc, 
notify  the  Minister  of  Fine  Arts.  ■ 

A  list  of  classified  properties  and  orders  and  decrees  of 
classification  shall  be  recorded  in  the  Bureau  of  Mortgages  of 
the  locality  where  the  property  is  situated.  There  shall  also 
be  drawn  up  a  list  of  properties  which,  while  not  justifying  a 
special  demand  for  immediate  classification,  should  nevenhcless 
be  preserved.  The  owners  of  properties  entered  on  the  list  shall 
be  notified  and  shall  not  make  any  alteration  of  such  property 
until  after  five  days  previous  notice  to  the  prefect. 

The  Minister  of  Fine  Arts,  on  behalf  of  the  state  and  the 
departments  and  communes,  after  the  Minister  has  had  an 
opportunity  to  be  heard,  may  expropriate  property  classified  or 
proposed  for  classification.  No  new  structure  shall  be  classified 
U'itiiout  the  authority  of  the  Minister  of  Fine  Arts. 

Property  may  be  wholly  or  partly  declassified  by  a  decree  of 
the  Council  of  State  on  petition  of  tlie  Minister  of  Fine  Arts 
or  the  proprietor. 

Movable  objects,  including  fixtures,  the  conservation  of 
which  from  the  point  of  view  of  history  or  art  is  in  the  public] 
interest,  may  also  be  classified  by  direction  of  the  Minister  ol 
Fine  Arts,  much  like  real  property.     Private  property  of 
sort  can  be  classified  only  with  the  consent  of  the  owner  or  bj 
a  special    law.      The  exportation   of   classified   objects    fromi 
France  is  prohibited.     The  Administration  of  Fine  Arts  niayj 
order  the  provisional  transfer  of  a  classified  movable  for  safety, 
but  within  three  months  measures  must  be  taken  for  its  pcr^ 
mancnt  seairity.     Tlie  owner  may  obtain  its  nrium  on  satis- 
fying  the  authorities  that  the  article  will  be  safe.'* 

■"Known  as  "Servitude"  in  Romain  Jaw  cnimlrics. 

n  *.  J.       .    ,  1  /    .   .1. ^   r>.  ,.^ ...    .-.      :    \i    . .     _.  ,        .*   f  .,1  , 

I 

\....: _      .- : -.        -,.      _.     ...-.      . 

Art.  97)  liave  &<loptcd  Uic  tystcm  oi  clAAsiticAtioa  in  ibc 
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Like  "historic  monuments,"  places  of  natural  beauty  are  also 
issifiwi  in  France,  and  with  much  the  same  effect  in  law.** 
Protection  of  Ancient  Monuments  and  Places  of 
^^cauty  in  England. — The  English  act  which  provides  for  the 
^■rcserx'ation  of  objects  of  beauty  is  much  like  the  French  law 
^Bassed  to  effectuate  the  same  purpose,  and  is  of  especial  interest 
pVb  us  txjcause  oi  the  similarity  of  our  legal  systems.  The 
English  statute  is  entitled  "Ancient  Monuments  Consolidation 
and  Amendment  Act,  1913."  ^^ 

The  original  act  was  passed  in  1882.'**  It  extended  only 
to  prehistoric  remains  and  merely  authorized  the  Commis- 
jioners  of  Works  to  purchase  such  monuments,  receive  them  as 
its,  or  accept  the  guardianship  of  them  if  offered  by  the 
ler  for  this  purpose.  As  a  part  of  the  monument  were  in- 
cluded its  site  and  access  to  it.  Monuments  in  the  custody  of 
^^le  Commissioners  might  be  maintained  by  them.  Any  person, 
^■icluding  the  owner  if  he  had  relinquished  its  custody,  who 
^tnjured  or  defaced  an  ancient  monument,   was  guilty  of  a 

rie. 
In  1900  the  act  was  amended  ^^  to  include  in  its  protection 
oiiv  monument  or  structure  of  historic,  traditional,  artistic  or 
architectural  public  interest;  but  remained  permissive. 
L^  Tlie  act  of  19 13  adds  compulsory  provisions.  Under  the 
^hresent  act»  if  the  preservation  of  the  monument  is  of  national 
^Hnportance  and  it  is  in  danger  of  destruction,  or  removal,  or 
^^amage  from  neglect,  or  injudicious  treatment,  a  "preserva- 
tion order"  may  be  issued,  placing  it  under  the  protection  of  the 
imissioners.  Such  an  order,  unless  confirmed  by  Parlia- 
it,  expires  in  eighteen  months,  and  no  such  order  shall 
thereafter  be  issued  for  five  years. 


i\'n*-   pr^prrty  of  (general  historical  and  artistic   intrrest      The  statute 
►I  w8  the   French  statute  closely  and  the  W'urttemberg  pro- 

ri  1   to  it   in   general   principle,  using  building   regulation,  in 

in,  I  jr  (lie  [nirposc. 

"l-aw  for  the  Protection  of  Places  of  Beauty."  of  April  21,  1906,  a 

mclation  of  which  is  given  practically  in  full  on  p.  422  of  this  work. 

•3  and   (  Geo.  V.  ch.  32.    The  statute  is  given  practicaUy  in  full  on 

A%3  nf  this  work. 

''as  and  4*^  Vict.  ch.  73. 

•63  und  64  Vict.  ch.  34. 
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The  commissioners  shall  from  time  to  time  make  and  pub- 
lish a  list  of  monuments  the  preservation  of  which  is  of  national 
importance.  Any  o^^'ner  who  proposes  to  demolish,  rcmovr, , 
structurally  alter  or  make  additions  to  any  such  monument  shall 
first  notify  the  commissioners  and  shall  not.  except  in  ca«e  of 
urgent  necessity,  commence  any  such  work  for  one  month 
thereafter,  on  penalty  of  fine  and  imprisonment.^^ 

Building  Regulation  in  Germany  in  the  Promotion  d 
Beauty, — It  is  by  rules  forming  a  part  of  the  system  of  build- 
ing regulation  characteristic  of  Germany,  Switzerland  and  Aus- 
tria, that  these  countries  for  the  most  part  seek  to  promote  and 
preserve  the  beauty  of  private  property  exposed  to  public  view 
TTie  system  prevailing  in  Germany  will  he  here  described  as 
typical  of  that  in  all  three  countries.**  Before  this  can  be  done, 
however,  it  will  be  necessary  to  consider  briefly  the  law  in  Ger- 
many with  regard  to  cxsthetics  generally.'* 

The  German  states  have  for  many  years  authorized  th«] 
issuance  of  police  ordinances  for  aesthetic  considerations.! 
Thus  the  Prussian  law',  as  early  as  1794,  empoweri  "  '  lice 
to  make  ordinances  tor  the  purpose  of  preventing  tl  ^^^Tt- 

ment  of  public  places  *'  but,  under  the  decisions,  only  a  gross 
disfigurement  could  be  so  dealt  with;  and  this  in  most  of  th< 
states  remained  the  law  until  about  the  year  1907.  CertainI 
dties.  among  which  may  be  noted  Frankfort  '*  and  Hitd< 
heim  *'  passed  local  statutes  or  ordinances  before  1907  reqnir* 


"•  Sees,  18  and  19  uf  tlic  act,  given  in  full  on  pp.  ^.  ' 
most  inlcrcstioK.     They  relate  to  phases  of  the  subject 
ap  later,  hut  lor  a  complete  idea  of  the  statute,  shouKi  be  trmd  m  tU« 
rconnecticm. 

"The  law  of  the  city  of  Lausanne  of  January   15,  I0t5«  sbooM 
notr<]  in  this  connection 

"For  the  system  used  in  He»e  and  **'     ■-      •    .  _       .0 

Most  if  n'lt  all  the  German  stJte^  have  ■ 
and  <^-*' 
4th   r 
anni  ' 
•'tion 
'be  t- 


latcs      ^^ivatc 

!      WiirtUmhi  r 

r;S   ibuve;  HfiS€»  Law  ui  July  i6,  i^u^  aUu  rcicsscsl  Xt» 


A.     1 


'  inc5   Landrecht  or  Code  of   Pnttiia.  iJu 
of  Frederick  il  I.  8,  sec  66.  71. 

""Oniinankc:  i<^  .>ia;iiiain  the  Adcicdi  OojuMU  oI  PtiU  Ol  Cottii 
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g  new  structures  in  the  older  sections  of  the  city  to  conform 
the  ancient  styles  of  architecture;  but  the  vaHdity  of  these 
atutes  was  considered  at  least  doubtful. 
About  the  year  1907  the  German  states  began  to  pass  leg- 
slation  giving:  the  authorities  increased  power  to  promote  pub- 
lic beauty  and  prevent  public  disfigurement,  and  at  present  there 
are  general  statutes,  or  amendments  to  the  general  building 
ws  or  onlipiinces  to  this  eflfecl  in  most  of  these  states,  and 
dinances  or  local  statutes  taking  advantage  of  these  powers 
in  many  of  their  cities. 

Establishment  of  Street  and  Building  Lines  Partly  for 
^^thetic  Reasons. — The  German  requirements  for  the  pro- 
motion or  preservation  of  the  beauty  of  private  property  ex- 
posed to  public  view  are  made  either  as  requisites  to  be  observed 
by  the  public  authorities  in  the  establishment  of  street  and 
building  lines,  etc.,  or  as  conditions  to  be  fulfilled  by  the  prop- 
owner  before  he  can  obtain  a  building  permit.*^ 
In  Germany  the  lines  of  future  streets  are  fixed  by  plans 
made  long  before  the  land  for  the  streets  is  acquired.    These 
lans  hind  private  property  and  are  established  under  the  police 
wer  without  compensation.'**     For  many  years  the  building 
police  have  been  empowered  and  directed  to  pay  due  regard 
considerations  of  aesthetics  in  fixing  these  lines.    The  weight 
hich  might  be  given  to  aesthetic  considerations   under  the 
rlier  statutes  and  the  decisions  interpreting  them  was  much 
than  under  the  more  recent  laws.    Thus  the  Prussian  City 
lanning  or  Building  Line  Statute  of  1875  provides  that: 

**Scc.  X     In   establishing   street  and  building   lines,   due   regard 

t>e  paid  to  the   requirements  of  traffic,  safetj'   from   fire,   and 

1M1C  health,  and  care  shall  be  taken  that  there  shall   not  be  any 

ifigurcmcnt  of  the  streets:""  tn  which  t!ic  Housing  Law  of  1918 

addt^d,  "nor  of  the  general  view  of  the  town."" 


:ts  in  the  Old  Ciiy,'*  passed  Feb.  27,  1900.  and  repealed  and  $uper- 
Icd  by  the  local   statute   against   defacement,   pnsscd   Nov.  3,   X911,  by 
Irtuc  of  the  Prussian  Act  o(   1907. 
"  Passed   June    17.    1899. 

"As  to  Hesjc  and  WOrttembcrg,  see  ante.  p.  jg& 
"See  p-  4S4  bflnw. 

■•  For  a  translation  of  the  entire  law,  see  p.  46G. 
•  Sec  p.  473. 
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Tbe  cases  en  tnterprccation  of  this  zatfaetk  prorani 
tbe  fact  that  it  is  baaed  upoo  the  Gcncrd  Laad  Lmt.**  aoi 
th^>,  therefore  ''dbfigwaient'*  tneatis  ""the  picrfucth»  of  i 
canditioo  that  is  positivciv  ugly,  and  offeods  the  eye  of  every 
impartial  observer."  Under  Art  U  of  the  WuittcaAcrg  (a«. 
of  Jniy  2B,  1910,  however: 

*ln  the  estabfishmeiit  of  new  aod  the  daogt  of  exiMnc  okf 
pbm  a«l  baiUu«  Hncs  .  ,  .  care  shall  be  taken  to  prcacrrc  baih^ 
iQKi  ai  aitntk  and  historic  value.  (Ejects  oC  natural  beaaiqr  .  .  .  fl- 
tractive  oreet  and  landtrapc  views ;  and  dot  in  the  luailiuiiiuo  d 
newly  planned  streets  and  squares,  oew  views  of  iice 
be  created.*' 


boefH 

ts  ta^ 


In  practice  dties  in  other  coantries  fix  their  street 
in  part  (or  aesthetic  reasons ;  ^  but  in  this  connection  as 
others  Germany  has  worked  ottt  her  legal  sjstetn  marc  defi- 
nitely and  explicitly  than  has  been  done  elsewhere. 

Issuance  of  Building  Permit  Subject  to  Fulfillment  of 
JBsthetic  Requirements. — In  all  civilized  OMmmcs  a  per* 
mit  is  Inquired  for  the  erection,  alteration  or  repair  of  any 
structure  and  for  the  construction  of  any  addition  to  it;  and 
such  work  must  fulfill  certain  requirements  or  the  pennit  wiQ 
not  issue.  In  all  these  countries  these  rcqtnrenients  include 
provisiotu  witli  regard  to  subility.  hygietie,  etc ;  in  Germany 
there  are  also  xsthetic  requirements.  These  zesthetic  pre- 
requisites to  the  issuance  of  the  permit  may  for  con^'enience  be 


•A-  L.  R..  1.8.  »ec».  66.  yi- 

•  T^"-  '^-  Parii  buiMing  and  street  line  statute  with  ha  imrariaUr 
heigl  r  the  batldmg  proper  and  limiting  azigle  for  the  roof,  b 

frai  .--luce,  %o  far  an  possible  the  unif.irm  sky  Mne  to  dt 


hditor.   51    Rt!<r  dcr    ftco!rt 

Ciiy  ztiHtne   r- 
of  thr-  lot    ari'l 

cbar- 

pfc*rfve   iJie   supply 

F V r r  V  ^^  h  '  r r       a\ : 

the  ; 
to  u. 


-     1  ;  wiiite  t.  . 
*>  stny  tKight  on  »  givtn 
*  at  the  Mreet  line,  permit*  rt< 

'iC    ITTCguI 

buiUlttC' 
Y-..:u.^iy   wiiT,'..-.-  >•!   I. It   rules  f"  * 
f  Ii[;ht  atici  air  ind  lessen  coog 
KtJildinff    rcguUliofi   atlowv   tJie    ,      , , :  .  .n 
^i.  01  omanKnial  features,  to  encoongc 
-  plau. 
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divided  into  those  of  the  period  before  the  legislatkn 
►f  1907  already  referred  to  and  tiiose  of  that  period.** 

Esthetic  Legislation  of  1907  and  Thereafter. — In  the 
[ding  laws  and  ordinances  of  the  A^arious  states,  as 
legislation  existed  prior  to  1907.  there  were  prorisioos, 
differing  in  the  different  states,  making  certain  specific  require- 
ments with  regard  to  the  appearance  of  private  property-  to  be 
exposed  to  public  view,  enforced  by  refusal  to  issue  permits  if 
they  were  not  complied  with;  such  as,  for  instance,  that  the 
walls  of  buildings  visible  from  the  street  should  be  finished  like 

Iacades,  and  not  left  rough  **  or  painted  in  harsh  colors,** 
rhcsc  provisions  were  limited  to  the  prevention  of  what  was 
onsidered  gross  disfigurement  of  the  public  streets;  for  bej'ond 
his  Uie  law  did  not  permit  the  building  police  to  go. 
I  The  aim  of  the  legislation  of  1907  and  thereafter  was  to 
uthorize  the  making  of  stricter  regulations  to  promote  public 
eauty.  More  specifically  the  purpose  of  these  laws  was  to 
permit  (l)  the  prevention  of  disfigurement  of  public  places 
even  if  it  could  not  be  said  in  law  to  be  g^-oss/'  provided  an 
^^inreasonable  burden  was  not  thereby  imposed  upon  property 
^^wners;  (2)  the  making,  subject  to  the  same  proviso,  of  special 
'  requirements  with  regard  to  the  appearance  of  buildings  in 
,  special  localities;  (3)  the  more  drastic  suppression  of  the  evils 
I  of  outdoor  advertising — a  subject  to  be  considered  later. 
^B  To  accomplish  all  three  of  these  purposes  some  states  have 
^Hassed  general  laws,  while  other  states  have  amended  their 
^P^neral  building  laws  or  ordinances;  and  in  substance,  also,  the 

**It  should  be  noted,  however,  that  in  some  states  there  was  more 
proffrr-  --  •'  =  direction  before  1907  than  in  others;  and  thai  at  present 
«E«tiit  !ion  still  lags  in  some  jurisdictions. 

.iokfort,  ordinance  of  June  4,   igu.  sec  8,  par.  5,  given  In 

[ion  on  p.  22Q  of  this  work :  to  be  found  in  the  same  form  in  earlier 

as  for  instance  Uiut  of  July  15.  1S84.  see  9:  Munich,  Staflel- 

of  .^pril  20.  1904.  sec.  10,  parts  I,  X;  Munich  Building  Ordi- 

IxiHy  2%    t8ip5,  as  amended   March  21,    [900,  and   Aut;.   3,   tgio^ 

Facadct   shaU   not   t}e   painted   in   harsh   colors:   BavArian   Building 
"  Feb.  17.  1001.  sec.  53,  par  I!,  Building  Ordinance  of  Anhalt 
t  'I.,  ftfc.  64,  par.  2. 

*^>iian   Statute  of   1907,  however,  stilJ   requires  "grow**  dii- 
bcfcre  it  grajits  rcdresd, 
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provisions  vary  in  the  various  states.  Tlie  general  statute  ol 
the  Kingdom  of  Saxony,  passed  March  io»  1909,**  is  fairiyi 
typical  of  all  this  legislation, ***  The  provisions  of  that  statutej 
to  prevent  disfigurement  of  public  places  generally  and  to  allow 
special  requirements  to  be  made  in  certain  localities — the  por- 
tions of  the  statute  now  to  be  considered — are  as  foilous: 

"Sec  2.  The  building  police  permit  for  the  coostnictioa  and 
alteration  of  buildings  may  be  refused  when  thereb>'  a  building,  o» 
its  surroundings,  or  a  street,  a  built  up  locality  or  a  country  land- 
scape would  be  disfigured;  provided  that  a  disproportional  tumatak 
injury  or  expense  shall  not  thereby  be  caused  the  owner.  .  .  ." 

"Sec,  3.     Local   statutes   may   provide  that   for  given   streets 
squares  of  historical  or  artistic  importance  the  building  polic-*  '■" 
for  the  construction  or  alteration  of  buildings  shall  be  reln^ 
character  or  appearance  of  the  locality  or  street  would  be  itup^rcil 
thereby." 

*'Sec.  4.  Local  statutes  may  provide  that  the  building  police  per- 
mit  for  structural  alterations  of  single  buildings  of  historical 
artistic  importance  or  for  the  construction  or  structural  allemtiao 
of  buildings  in  the  neighborhood  of  such  structures  tnay  be  rcf 
when  their  characteristic  appearance  or  the  effect  that  they 
would  thereby  be  impaired/' 

"Sec.  9.  If  by  the  enforcement  of  the  provisions  of  sees.  3  or  4 
,  ,  .  a  disproportionate  economic  injury  or  exy  itd  be  caused, 

the  building  police  may,  after  hearing  tlic  rcpr  ■  ^  of  the  mu- 

Ijicipality  or  the  lord  of  the  manor,  waivr  the  ptvj 
when  the  structure  as  planned  would  conform  to 
the  building  and  its  surroundings." 


3tC 

1 


The  German  law  of  the  period  of  1907  and  tliereafter  f< 
the  preser\'ation  under  the  police  power,  wiuioui  c  iofli 

of  the  beauty  of  private  property  exposed  to  putj.i..   ».-. »i.  ol 
which  the  clauses  of  the  statute  just  quoted  give  us  a  fair  idi 

•Gescit-   und   Ven»rdnun(?<i-hlatt,   1009.  Nr    25. 

*As  examples  of  general  laws,  see,  in  addition  to  the   ■' 
referred  to  tn  rttr  lext.  the   FrussUn   st.itiitc  cf   jttlv   j? 
Satnmluni^.  or  *  ■>(  Laws  for  ti 

•of  clauses  in   i  v^  eie.,  are  B.i 

7        ^ 


especially  an.  yt^  par.  2. 
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for  its  aim  ihree  very  different  objects; — (i)  to  preserve 
'ructurcs  of  historic  or  artistic  importance,  (2)  to  prevent 
iblic  disfip-irement  in  general,  (3)  to  require  structures  and 
Tuctural  alterations  in  localities  of  special  beauty  or  interest 
conform  to  special  standards. 

The  provision  for  the  preservation  of  private  structures  of 
(istoric  or  artistic  importance  is  admittedly  incomplete.  The 
►lice  have  no  right  in  any  case  to  prevent  the  owner  from 
'Stroying  his  building. °^  or  to  forbid  him  to  alter  it  if  this 
fusal  imposes  upon  him  a  disproportionate  economic  injury 
expense.  For  the  preservation  of  such  structures  the  police 
iwer  alone  is  in  its  very  nature  inadequate  and  the  power  of 
nment  domain  must  also  be  employed;  as,  for  instance,  is 
done  in  France  and  other  countries  under  the  system  of  classi- 
ication.  Eminent  domain  is  in  fact  resorted  to  in  Germany 
for  ihis  purpose,  the  building  police  notifying  Ihe  authorities 
^f  the  imminent  destruction  of  a  historic  or  artistic  monument 
\d  meanwhile  withholding  the  ]iermit,  in  order  that  time  may 
given  to  condemn  the  monument  if  it  seems  wise  to  do  so. 
Preservation  of  Character  of  Special  LocaUties. — The 
rifiion  authorizing  the  making  of  special  requirements  for 
;ures  and  structural  changes  in  special  localities,  like  the 
ovisions  for  the  protection  of  the  appearance  of  the  city 
"  '.  is  regarded  in  Germany  as  a  provision  permitting 
■  ibilion  of  public  disfigurement;  for  the  special  locality 
injured  by  a  structure  below  its  special  standards  just  as  the 
Sty  generally  is  injured  by  a  structure  transgressing  its  gen- 
•al  standards.  'Jhis  rule  for  special  localities,  like  all  wise 
conservative  aesthetic  laws,  is  based  also  on  economic  con- 
idcrations.  The  special  character  of  the  special  locality  is  an 
»sct  of  vh\u\:  to  every  properly  owner  of  that  locality,  of 
'hich  no  one  owner  lias  the  right  arbitrarily  to  deprive  tlie 
,jjf  01  fi3  'Phis  provision  is  only  another  application  of  the  rule 
jurisprudence  and  justice  wjiich,  in  all  systems  of  law,  re- 
iires  cverv  one  ''sic  utere  tuo  ut  alU'num  non  iacdas," 


Baden    Building     Ordinatue 
p,  q6.  note  6. 
"See  Roth,  Badni  Building  Ordinance,  p.  lij,  note  4. 


pp.     1 16- 17,    Dote ;    Batz, 
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Dangers  of  Artistic  Censorship. — There  are  grave  dan* 
gers  in  the  policy  of  establishing  an  official  censorship  of  any 
branch  of  art.  The  official  taste  may  perhaps  be  better  thac 
that  of  the  inferior  artists  but  can  seldom  be  equal  to  that  of 
the  best;  and  in  any  event  the  imposition  of  a  standard  is  likdy 
to  suppress  originality  and  establish  uniformity.  These  dan- 
gers the  German  officials  have,  on  the  whole,  been  remarkably 
successful  in  avoiding.  They  do  not  themselves  make  plans  or 
designs,  or  deal  with  the  owner,  thus  superseding  the  architect; 
but  instead  revise  tlie  professional  plan  submitted  to  them;  and 
they  do  not  attempt  to  introduce  into  these  plans  what  is  ad' 
mirable  but  only  to  eliminate  what  is  inappropriate,  elaborate 
and  useless.  In  so  doing  they  almost  invariably  lessen  the  cost 
of  the  structure  to  the  owner  instead  of  increasing  it.'*  These 
are  also  the  principles  which  some  of  the  most  successful  of 
the  art  commissions  in  this  country  have  adopted,  with  the 
same  result,  in  passing  upon  structures  to  be  placed  upon  public, 
property, *'*■'  Nor  should  it  be  overlooked  that  the  German 
Building  Police,  in  causing  the  private  structure  to  be  less 
objectionable  to  the  general  public*  are  also  making  it  more 
valuable  to  the  owner;  for.  as  every  practical  real  estate  owner 
or  dealer  knows,  an  attractive  structure  built  at  less  cost,  oftCD 
rents  or  sells  more  readily  and  for  a  larger  sum  than  a  roore 
expensive  structure  in  which  appearances  have  been  disre- 
garded." The  results  attained  in  Germany  are  often  charm* 
ing;  but,  even  if  we  do  not  always  approve  of  thcni»  we  m 


I 


ttSlfl 


"These  functions  are  exercised  by  "Bureaus  of  Building  Adrkt* 
Such  bureaus  existed  before  IQ07.  cxcrcisine  in  most  states  mote  lienttcd 
powers  with  less  assurance  of  their  legal  right  to  act  ihoti  since  1907. 

•See  p.   563, 

"This   is   true  the   world  over.     Tn   tJie   course  of 
oral   instructions  as  to  the  investigations  he  was  to   ; 
behalf  of  the  Heights  of  Buildings  Commission  ol 
the  chairman  said:    *'You  will  investigate  the  rcL  r 

the  appearance  of  streets  and  private  structures  on  iLcni— licit  4  c 
ber   of    the   cunmiiUce    interrupted — "That    would    be    of   00   use   to 
-we   cannot    in    this    country   pass   xsthetic    regulations    aodCT    tHe 
power." 

"I^'t  TTt..  finish/*  said  the  chairman,  **Tttdr  appearand  Of  mWgtimC 
tktif  I  sole  folur." 

Ti  :  <n  was  not  pressed. 
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remember  that  it  is  not  German  architecture  which  we  arc  here 
studying  but  German  city  planning  administration. 

Witli  the  exception  of  the  provisions  against  the  abuses  of 
outdoor  advertising,   few,  if  any,  attempts  liave  been  made 
itside  of  Germany  to  regulate  for  aesthetic  reasons,  under  the 
iHce  power,  the  use  of  private  property  exposed  to  public 
In  France  and  elsewhere  the  authorities  have  oflFcred 
rs  for  the  best  facades  erected  in  a  given  time.     Thus  in 
^aris  there  is.  every  year,  a  "Concours  des  facades,"  or  compe- 
ion  of  architects  and  builders,  authorized  by  the  Municipal 
»uncil.  and  approved  by  the  prefect,"'  and  the  owners  of  the 
best  houses  buiU  during  the  preceding  year  are  exempted 
rom  half  of  certain  municipal  taxes,  and  a  medal  is  given  the 
architect  of  each  of  them.     Perhaps  the  only  statute  passed  in 
'     the  United  States  with  the  same  general  end  in  view  is  the 

I'  following,  evidently  inspired  by  German  precedent: 
I  "Cities  of  the  first  class  [i.e.,  Milwaukee]  arc  authorized  in  con- 
iection  with  architects,  associations  or  otherwise  to  establish  a  bureau 
n  building  plans  for  public  and  private  buildings  for  the  use  of 
■tiztns  of  such  cities  contemplating  erecting  buildings  to  the  end 
^t  uniformly  good  architectural  plans  may  be  secured  for  all  build- 
Bgs  public  and  private,  such  bureau  to  conform  in  its  functions  as 
lear  as  may  be  to  plans  adopted  in  Europe  in  like  cases.*'" 

And  in  England  the  local  authorities  may  vary  local  by-laws 
so  that  new  buildings  may  harmonize  with  existing  structures 
of  artistic  merit  in  the  neighborhood.*"  These  enactments,  so 
much  more  limited  in  their  purpose  and  effect  than  the  Ger- 
man provisions,  do  not  attempt  an  adequate  solution  of  these 
problems.  For  this  reason  the  German  law,  which  alone  makes 
this  attempt,  is  well  worth  consideration  and  study. 

Outdoor  Advertising. — Evervwhere  the  control  of  out- 

r  advertising  is  a  difficult  and  important  matter,  because 

everywhere  outdoor  advertising  has  become  a  vast  business 


^, 


"  Council  vote  of  the  6th  and  2otli  of  Deccml>er,  1897,  and  the  tgth 
of  !*"**•  '^*  prefectorial  drcrcc  of  February  2,  i8g6^  and  May  18.  igoQi. 
"Law*   Wincnnsin   tgoo,  ch.  95. 
•See  p.  439. 
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enterprise;  and  because,  owing  to  the  manner  in  which  tt  b 
carried  on,  this  advertising  is  often  obtrusive  and  ugfy,  as  for 
instance  when  huge  billboards,  covered  with  chewing  gum  and 
patent  medicine  announcements,  line  beautiful  boulevards,  ad- 
oin  fine  pubHc  buildings  or  face  charming  public  parks.** 

Legally  the  control  of  outdoor  advertising  is  a  compkx 
problem,  involving  as  it  does  the  conflicting  rights  of  pi^Bc 
authorities  and  private  owners  in  public  property  and  land 
abutting  on  it,  and  the  power  of  the  public  under  the 
power  and  the  power  of  taxation  to  deal  not  only  with  a: 
but  with  structural  and  fiscal  questions. 

Practically,  therefore,  outdoor  advertising  should  be 
with  in  all  its  phases  as  one  huge  subject  and  it  is  in  this 
that  the  legal  aspect  of  it  will  be  here  considered,  the  law  of 
this  country  on  the  subject  being  first  taken  up. 

Advertising  on  Public  Property, — Outdoor  advertising 
may  occupy  one  of  two  situations :  it  may  be  on  public  property 
or  it  may  be  on  private  property  so  located  as  to  be  visible  frcm 
public  property. 

Advertisements   might   conceivably   be   affixed    to   pablic 
buildings  or  placed  in  public  parks  or  similar  public  open  spaces. 
This,  however,   seldom  occurs."*     Advertisements  on  publ 
property  are  perhaps  oftenest  to  be  found  on  the  approaches  t 
or  in  the  stations  of  quasi-public  transit  companies  or  tspon  or 
in  their  vehicles.    Of  necessity  these  stations  are  often  on 
over  the  public  streets,  and  these  vehicles  run  on  or  over 
streets.     In  the  case  of  subways  the  stations  and 
usually  under  tlie  streets,  in  which  instance — if  llic  w..:..^  .own- 
ership of  the  land  used  as  a  street  is  in  the  public,  instead  of 
mere  easemem  for  street  uses — the  subway  stations  and 
are  also  on  public  proi)erty. 

The  advertisements  displayed  by  these  companies  are  scldam 


Yor». 

n«hi. ..  „ 

one   ' 

■  i  f'TtienU   lacrc  of 

lo  pUcvd,  and  pnvstc  postcri  ftovo  toUow-oi;  kmt  rvccrtlj  this  mrittwor 
bat  Icucfkcd. 


1 

»c 

4 

^r         I' 


PLANNING  FOR  THE  PROMOTION  OF  BEAUTY 


409 


connected  with  the  business  of  transport  for  which  the  cooi- 
nies  Nverc  cliartered ;  the  companies  sell  the  advertising  spaces 
others. 

Over  the  business  of  selling  advertising  space,  carried  on 
above  described,  the  public  has  control  for  two  reasons : 
St,  no  corporation  may  engage  in  any  business  except  as 
tliorized  by  its  charter,  and  the  charter  right  to  engage  in  the 
usiness  of  public  transport  docs  not  include  the  right  to  sell 
^advertising  space;  secondly,  no  corporation  or  other  person 
^■lay  advertise  or  authorize  others  to  advertise  on  public  prop- 
^Hrty  without  public  consent.  There  are  decisions  holding  that  on 
^Kccount  of  the  fact  that  transportation  companies  are  so  com- 
monly allowed,  nowadays,  to  sell  advertising  space,  the  giving 
^Bf  the  privilege  will  be  inferred;  but  whether  these  decisions, 
^Kn<ter  present  conditions,  are  right  or  wrong,  the  danger  of  this 
^fcrcsumption  may  be  overcome  by  an  express  term,  properly 
^«rawn.  in  the  charter  or  operating  contract. 

Tlie  control  of  the  pul>lic  over  advertising  on  public  prop- 
erty is  complete.  If,  therefore,  the  public  authorities  have  not 
1  '^s  or  implied  irrevocable  terms  in  charter  or  operating 

t  ,  wholly  or  partly  lost  control,  they  may  forbid  adver- 

ing  altogether,  or  limit  its  amount  or  regulate  its  character 
V  '  '  >n  as  they  sec  fit.  Whether  any  measure  of  control  has 
b<  :  or  not,  such  advertisements  may  be  taxed,  and  there 

is  no  legal  reason  why  this  taxation  should  not,  to  a  reasonable 
ent,  increase  progressively  with  the  size  of  the  advertise- 
nt,  thus  indirectly  discouraging  large  advertisements.    Tax- 
ion  also,  however  imposed,  would  tend  somewhat  to  decrease 
c  total  amount  of  advertising. 
There  is  no  reason  why  the  average  advertisement  should 
large.    A  small  advertisement  among  small  advertisements. 
so  situated  or  desit^ned  as  to  he  easily  read,  is  as  valuable  as 
larger  advertisement  among  others  of  the  same  size.    It  is  all 
a  matter  of  relative  prominence.     Then,  too,  design  is  more 
likely  (o  catch  and  hold  the  attention  than  mere  size,  and  is 
uch  more  admirable.    A  decrease  in  the  size  and  total  area  of 
gns  in  public  service  stations  would  make  it  possible  to  group 
and  locate  them  without  interfering  with  the  appearance  of  the 
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Structure.  It  is  mere  waste  to  decorate  a  building  expcnsivdy 
and  beautifully,  as,  for  instance,  has  been  done  in  the  subwj^ 
stations  in  New  York  City,  and  allow,  as  is  done  iliere,  hi^ 
badly  located  signs  and  billboards  to  obliterate  and  cut  into 
the  designs. 

Advertising  on  Private  Property. — ^To  be  classed  also 
as  advertising  on  public  property,  subject  to  regulation  as  suA 
are  advertisements  attache<i  to  private  property'  in  so  far  as  ihcy 
project  upon  or  over  public  property,  as  is  often  the  case  witli 
signs  on  private  buildings  situated  along  public  streets.  Ad- 
vertising wholly  on  private  property,  so  situated  as  lo  attrx) 
public  attention  and  deriving  its  value  entirely  from  its  ability 
to  do  so,  is.  in  its  nature,  as  public  as  advertising  on  public  prop- 
erty. Nevertheless  such  advertising  on  private  property 
regarded  in  law  as  a  totally  different  enterprise. 

Signs  on  private  property  may  be  used  cither  to  advertise 
business  carried  on  upon  the  premises,  or  to  promote  the  sak 
of  goods  made  and  sold  elscw^herc.  It  is  with  relation  lo  adver- 
tising for  the  latter  purpose  that  most  of  the  abuses  oocur.** 

Signs  may  be  situated  upon  roofs,  upon  the  front  of  btiil 
ings  or  upon  billboards  on  the  ground.     Each  class  of  si 
has  its  special  structural  danger,  and,  as  a  structtirc  or  as 
thing  attached  to  a  structure,  may  be  regxilatcd  freely  as  51 
Roof  signs  may  succumb  to  wind  pressure  and  fall,  or  ma 
interfere  with  firemen  in  their  duties;  signs  on  the  front  0 
buildings  prevent  the  entrance  of  light  and  ai' 

screen  those  inclined  to  commit  deeds  of  lawii       ..    

sance.    To  prevent  these  and  similar  evils,  the  stability, 
and  method  of  construction  of  signs  may  be  frcc-T 
but  against  their  ugliness  the  police  power  in  this  i.       .;_ 
not  be  invoked:  and  of  course  it  is  impracticable  to  curb 
remedy  a  widespread  evil  of  tliis  sort  by  eminent  domain,  wt 

*Ther^  ii  also  much  poMing  of  a  ' 
without    the   owner's   consent.     This   i: 
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compensation.  We  may,  however,  freely  tax  advertisements  on 
ivate  property,  and  thus  obtain  revenue,  and  perhaps  secure 
ttnt  decrease  in  their  size  and  total  area.^* 


w 
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"  There  are  laws  for  the  taxation  of  outdoor  advertising  not  only  In 
most  foreign  countries,  but  in  the  United  Stales;  sec  for  instance  General 
Staiults  of   Connecticut,   Revision  of    1918.  ch.   168. 

In   New  York  State  for  many  years  efforts  have  been  made  to  pass 
s  ior  the  progressive  taxation  of  outdoor 'advertising.     In  1916  (Sen- 
Introductory   No.    1456)    and  again   in    1917    (Assembly   Introductory 
o,  79^)  there  was  introduced  in  the  New  York  legislature  a  bill  (which 
Tcr  passed)  granting  cities  the  power  if  they  saw  tit,  to  levy  such  taxes. 
This   bill    authorized  ctiic-s : 

"To  levy  and  collect  taxes  upon  advertisements,  advertising  signs  and 
devices;  upon  the  maintenance  or  public  display  thereof;  upon  structures 
d  spaces  for  the  pul4ic  display  thereof;  upon  the  business  of  main- 
^nin^  or  publicly  displaying  advertisements  or  advertising  signs  or  dc- 
fcc4,  including  the  business,  whether  as  principal  or  as  agent,  of  affixing 
advertisements,  advertising  signs  or  devices  to  realty  or  to  structures  or 
M'^crs  thereon,  and  the  business  of  owning,  buying,  selling  or  dealing 
in^  interests  in  real  estate  for  such  public  display ;  or  upon  any  real  estate 
•  »f  interest  therein,  within  the  limits  of  the  city,  used  or  intended  for 
.  ^..i.i.,.  display  of  advertisements,  advertising  signs  or  devices,  on 
such  use  or  intended  use. 
,.  .  ;ate  of  such  tax  may  be  made  to  var^*  progressively  in  amount 
in  rate  with  the  size  of  any  such  advertisement,  sign,  device,  structure 
fipacc  or  its  i>osition  or  location  or  its  prominence  or  with  relation 
any  ciroimstance  relevant  to  its  value  as  an  advertisement." 
The  advocates  of  taxation  of  outdoor  advertising  criticised  the  above 
1  because  it  did  not  provide  for  the  taxation  of  such  advertising  out- 
c.  as  well  as  within,  the  limits  of  cities.     Neither  villages  and  towns 

-    in    New    York   State   have   the   governmental    machinery   to 

of  an  act  empowering  them  to   frame  and  enforce  tax 
.    ;   this  reason  a  bill  imposing  such  a  tax  on  such  advertising 
out  the  state  was  drawn.     This  bill,  introduced  for  a  number  of 
t  never  passed,  was  in  form  the  enactment  of  an  additional  article 
the  New   York   State  tax   law.     The  bill   introduced  in    iqjj    (Senate 
it.  No.  555,  print  number  1652)  given  in  full  below,  is  practically  the  same 
in  former  years  except  for  the  omission  of  a  portion  of  sec.  403  of 
bill  of  igji.    For  the  information  of  the  student  this  portion  has  been 
sertcd,  in  brackets  in  the  corresponding  section  (423)  of  the  1922  bilL 
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Outdoor  Advertising  in  Residential  Neighborhoods.— 
Billboards  in  residential  neighborhoods  are  less  profitable  than 


«&^ 
tu 

is  artide. 
><fncDC>  or 


Section  430.     Removal   of    unauthoriicd   advertisements:    pcoalUes  d 
unautJiorUcd  display  or  removal  o(  notices. 

431.  Designation  of  officers  for  cnforcemeiu  of  article. 

432.  Duties  of  state  board  of  tax  commis>ioncf« 
Sec  420     Tax  on  out-of-door  advenising.     There  is  I- 

a  tax  at  the  rate  hereinafter  prescribed  on  out-of-door  adv 
advertising  devices,  now   maintained  or  hereafter  ere: 
maintained   in   the  cities,  villages  and   towns  of   the  - 
shall  be  as5es5cd,  paid  and  applied,  and  such  advcrti 
ititing  denccs  shall  he  regulated  and  cuntrolled  as  pro> 

Sec  421.  Definitions;  application  of  article  i,  ..-j. 
advertising  device?  made  the  subject  of  taxation  and  reirutate\l  as  pro 
vided  in  this  article,  mean  and  include  the  out-of-dot  r  rir:ir  .n^r,Uy  of 
any  advertisements  or  advertising  devices  painted,  pr;  atc^ 

on.  or  otherwise  affixed   to,  any  building,  billboard  <  1  ;  aaj 

kind  on  real  property. 

2.     The  tax  unposed  by  this  article  on  out-of-door  advrrtising  jlul 
be  deemed    to   be   imposed    with    reference   to  each   separate   btlP 
other  advertising  structure,  or  in  case  of  such  advertisement  00  the 
wall  ur  sides  of  a  building,  with  reference  to  each  5-:        '-    -nrf 
cupicd   with  advertising   matter,   for  the  lime  for   wlit.  <   is 

nvhcthcr  the  advertisement  displayed   on   such   billboa:..   ^.    ..:iacti 
in  said  space  shall  be  the  same  for  the  period  for  which  tltc  tax  is  ptM^ 
or  shall  be  changed  from  lime  to  time. 

3     The  tax   hereby  imposed   and   the  provisions  r  '*i»TI 

also  apply  to  advertisements  or  advcrlibing  devices   i-  «?»• 

played  on  any  billboard  or  other  structure,  wall,  fence 
or  cttnMructed  in  or  upon  any  public  street  or  highv 
place,  and  the  owner  or  lessee  of  any  such  structure,  waii,  1 
shall  be  deemed  to  be  the  owner  or  lessee  of  real  property 
poses  of  this  article  r 

Sec.  4^.    Exemption   from  tax.     There  shall  be  cxccptetl  frt>m  Mad 
not  taxable  under  this  article. 

1.  Signs,  announcements  or  devices  advertising  goodi  mftOQ factored, 
or  the  business  conducted,  or  a  performance  given  upon  the  prennscs, 
or  giving  the  nnmc  of  the  person.  6rm  or  corporation  fnanufacturtm;  the 
goods  or  conducting  the  business  or  giving  the  fi<Tfrteinjine<,  f»r  ^tatjic 
the  lucation  of  the  premises  or  of  other  pl;i 
pant      Except  in  the  case  of  the  Mwncr  or  t 

of  real  i-roperty  <tr  building,  the  exccp'.- ^  i  a] 

only  to  that  portion  of  the  property  or  bui.tixM 

to  which  the  sign,  annomicrmcnt  -r  1' 

2.  The   name   or  address  of   -i 
hij<;in('^=   therein   put   upon  said   bn 
'  \t  tlic  property  is  for  sale  or  rent 
i  the   premi»e<:   adverti^emenl?   <  • 
ui  ai  . 

wan 
the   . 

nam  ,.1...  ..  o.  •^^.,.  ■- --»...  w.  ■ 
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^  the  more  crowded  business  sections ;  and  are  more  objection- 
►le  there.    They  are  usually  erected  on  'X'acant  lots;  and  by 

dvic  organization  erecting  such  signs,  or  (c)  cither  or  both  of  such  desig- 
nations. 

4.     Notices   of   any  railroad   or   other  transportation   or   transmission 

unpany   necessary   for  the   direction  or   information  or   safety  of   the 

ibUc  or  annoimcing  the  name  of  any  station  ur  ofTtce  of  such  company. 

SJjins    or    advertisements    or    advertising    devices    (a)    maintained 

ived  inside  a  building,  or   (b)   within  a  show  window  actually 

.   uicd  for  the  dii-play  of  merchandise  of  the  class  or  character 

articles  described  in  the  advertisement,  and  notices   so  displayed 

;ing  a  lecture  or  entertainment   not  a  professional  theatrical  per- 

icc. 

Signs  or  advertisements  or  advertising  devices  maintained  and 
ispUyed  on  or  in  any  car,  station,  subway  or  structure  of  a  corporation 
ihject  to  (he  provisions  of  the  Public  Service  Commission  Law  • 
Sec-  4^3.  Rate  of  tax.  I.  The  tax  herein  imposed  sliall  be  ten  cents 
each  square  foot  of  the  area  of  the  advertisement  or  advertising 
tice  10  which  it  shall  apply,  computed  as  hereinafter  provided. 
I.  T)ie  tax  herein  imposed  shall  be  paid  for  each  square  foot  of  the 
of  the  advertisement  or  advertising  device  to  which  it  shall  apply, 
kmputcd  as  hereinafter  provided. 

i.     Tlie  rate  of  tax  imposed  on  advertisements  and  advertising  devices 
ibjcct  to  t^-"   ^'  t'^rcin  provided  shall  be  as  follows: 
a.     In  '■'  in  a  city  of  the  6rit  class  having  by  the  last  state 

i&us  a  I    ,  n  of  seven  hundred  thousand  or  more,  such  tax  for 

first  nine  square  feet  shall  be  at  the  rate  of  sixty  cents  a  square  foot, 
for  the  next  nine  square  feet  or  any  portion  theref>f  at  llic  rate  of 
cents  a  square  foot,  and  for  the  next  nine  square  feet  or  any  por- 
lereof  and  for  all  in  excess  of  such  area  at  the  rate  of  one  dollar 
rcoty  cents  a  square  foot. 

In  a  boroujiy'h  in  a  city  of  the  first  class  having  a  population  of 

seven  hundred  thousand,  and  in  any  other  city  of  the  first  class, 

for  the  first  nine  square   feet  shall  be  at  the  rate  of  fifty  cents 

ire  foot,  and   for  the  next  nine  square  feet  or  any  portion  thereof 

rate  of   seventy-five  cents   a   square   foot,  and   for  the  next   nine 

[uarc  feet  or  any  portion  thereof  and  for  all  in  excess  of  such  area 

the  rate  of  one  dollar  a  square  fool. 

c.     In  all  cities  of  the  second  and  third  classes,  such  tax  for  the  first 

■  f  feet   shall   l>c  at   the   rate  of   forty  cents  a  square   foot,  and 

xt  nine  square  feet  or  any  portion  thereof  at  iJie  rate  of  sixty 

rt   Miuarc   fiM»t,  and   for  the  next  nine  square   feet  or  any  portion 

and  for  all  in  excess  of  sudi  area  at  the  rate  of  eighty  cents  a 

foot. 

In  towns  nnd  villages  outside  of  cities,  such  tax  for  the  first  nine 
oare  feet  shall  be  at  t}ie  rate  of  twenty-five  cents  a  square   foot,  and 
f  the  next  nine  square  feet  or  any  portion  thereof  at  the  rate  of  forty 
a  square  foot,  and   for  the  next  nine  square  feet  or  any  portion 
f  and  for  all  in  excess  of  such  area  at  the  rate  of  sixty  ceutft  a 
foot. 
case  of  an  advertisement  or  advertising  device  maintained  and 
"p  or  up<m  a  stati'm  or  structure  (}f  a  subway.  t.'levuted  or  nther 
*»*'f    '"ud,  street  railroad  ur  railroad,  the   rate   for  each   square 
of  such  advertisement  or  advertiiing  drvice.  computed  as 
'   .  .:raph,   not    in    orisinU    bill    (No.    sss),    wm    mtcrted    in    thi*   print 

Miml»er. 
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giving  the  street  as  a  whole  an  ugly  appearance,  affect  the 

of  neighboring  real  estate,  just  as  they  render  it  less  agrccaUt 


hereinafter  provided,  shall  be  as  follows:     la  dtics  having  a  popdbboi 
of  one  million  or  over,  one  dollar;  in  other  cities  of  the  5rst  class. 
6ve  cents;  in  cities  of  the  second  class,  fifty  cents;  and  m  all  other 
thirty  cents.     If   the  area  of   such  advertisement  or  advertising 
computed  as  hereinafter  provided,  shall  exceed  twenty  v^uarc  iccY. 
rate  shall  be  doubled;  if  such  area  exceed  forty  square  feet,  the  rat«  thaO 
be  trebled;  and  the  rate  lor  the  entire  surface  sh^l  progress  in  like 
ner  for  each  twenty  square   feet  of  surface  of  the  advertiscmrm.] 

Sec.  424.  Annual  tax ;  when  due ;  to  whom  paid.  The  tax 
tyy  this  article  shall  be  for  the  calendar  year  bcgtniuQg  January  &rK 
shall  be  payable  in  advance.  The  tax  imposed  upon  advertiseiximts  ssf 
advertising  devices  taxable  under  this  article  maintained  wh^n  tHt  ad 
takes  effect,  and  upon  advertisements  and  advertising  de^-ioes  erected, 
maintained  and  displayed  after  January  first  in  any  year,  shall  be  coo- 
putcd  by  monthly  parts  and  shall  be  pa>-able  for  as  many  twdftlSDl  M 
there  arc  months  or  parts  of  months  remaining  in  the  calendarrtar  for 
which  the  tax  is  imposed,  but  not  for  less  than  three  mo«)ihs«  Tm  miti- 
mum  tax  for  any  period  shall  be  one  dollar. 

The  tax  hereby  imposed  shall  be  assessed  and  collected  tn  a  ciiy  If 
the  mayor  liiereof  or  by  some  officer  to  be  desi^ni^tcd  or  appohilea  It 
him;  in  a  village  by  the  president  thereof  or  by  some  oShctr  dcsinHleA 
or  appointed  by  him;  and  in  the  portion  of  a  town  oultkk  a  oiy  or 
village  by  the  supervisor  thereof. 

£^  425.  Computation  of  taxable  area.  The  oumtier  of  «|aarc  lect 
in  any  advertisement  or  advertising  device  shall  be  cocnptltetl  by  tneasor- 
ing  its  longest  horizontal  and  vertical  dimenMons.  so  that  the  area  tauctU 
»hall  be  a  rectangle,  whether  or  not  the  entire  space  is  covrred  by  the 
advertisement  or  device  In  case  of  an  advertisement  or  advertifaK 
device  which  is  ailixcd  to  a  structure  erected  on  su!>*  '^"  ■'^-  ve  the  gfovM 
or  above  the  roof  of  a  buiMing,  the  area  shall  be  by  CDeasonOf 

the  smallest  rectangle  in  which  it  is  possible  to  ir,    .    _        pan>  of  MO 
Stnictufe. 

Sec.  436.  Application  for  tax  receipt:  statement  of  tax  dne  t  The 
owner  or  lessee  of  any  real  property  desi-  lintala  tO'l 

permit  to  be  maintained  and  displayed,  md  prop 

able  advertisement  or  advertising  device  ti 
of  one  upon  which  a  tax  has  been  paid,  shall 
to  the  officer  of  the  city,  village  or  town  in 
located  10  whom  the  tax  is  rctiuircd  to  be  : 
contain  the  name  and  address  of  iJic  applicii 
erty.  and  shall  state  the  dimensions  of  tH 
device  '^r  a<1veri!5.in'.:  i^^nirtiirr.  so  t^^.^t   the    ■ 


luuiK  st.'-ucturc.  J.nd  a  bnci   ucscnptiLn  suihucnt  :,i  idtmiij  jjul 
the  same. 

therein  cc:  *n 

the  applk  -^   ........  -  ^P^h^ 

•ctttng  fc-  of  tax  due  :>  ix^  lodb 

tdvmiscrT"  inc  dcrict  or  i  ioteaaaee 
thereof.    V^oo  payment  of  the  tax  due,  such  omocr  ibail  iuac  ft  recc^pc 
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or  residence.    It  is  interesting  to  note  in  this  connection  that 
recent  court  decision  has  held  that  in  residential  neighbor- 


therefor  bearing  an  identifying  number  and  stating  the  amount  of  the 
IX.  the  period  for  which  it  is  paid  and  the  location  of  the  real  property. 
.1.     The   officer   to   whom   applications    arc    made    as    herein    provided 
"  '  '  :»  an  accurate  record  of  such  applications  and  of  the  tax  receipts 
|i  him,   specifying  the  identifying   number   thereof,  the   name  of 

tl  -      ,  ,   ,:.*nt,   the   location   of   the   real   property,   Uie  description  of   the 
Jidveni«mcni  or  advertising  device  and  the  amount  of  tax  paid. 

4.     The  oificer  whose  duty  it  is  to  assess  and  collect  taxes  hereby  Jni- 
>sed  shall  ascertain  whether  advertisements  or  advertising  devices  sub- 
to  tax  hereunder  arc  being  maintained  or  displayed  in  the  city,  village 
•lilch  \\c  has  jurisdiction,  and  if  no  applicatitin  is  made  for 
c  and  display  of  such  advertisement  or  advertising  device, 
iation  made  is  incomplete  or  unsatisfactory  and  the  appli- 
r  refuses  to  correct  or  amend  the  statements  therein,  such 
.  limate  the  area  of  such  advertisement  or  advertising  device 
tipose  a  tax  thereon  at  the  rate  herein  prescribed,  according  to  his 
lent  and  belief.     Upon  ascertaining  and  imposing  such  tax  he  shall 
lolice  tu  the  owner  or  lessee  of  tlic  real  property  upon  which  such 
tiscment    or    advertising    device    is    maintained    and    displayed    and 
tax  shall  be  due  and  payable  from  the  time  of  the  service  of  such 
»ticc. 

457.    Changes  in  advertising  structures.     If  at  any  time  the  per- 

rho  hst%  paid  a  tax  for  the  mamtenanoc  and  display  of  any  advertise- 

of  3/I.— f...Mi  7  structure,  space  or  device  as  provided  in  this  article 

dl,  dur  rm   for  which   such  tax  has  liecn  paid,  desire  to  en- 

or  r  le  same  upon  the  same  premises,  or  make  any  struc- 

changcs   therein,   other  than   those  incidental   to  the   repair  of   the 

or  to  changing  the  advertisement  in  the  space  thus  occupied,  for 

iieh  tlte  tax  has  been  paid,  he  shall   make  a  new  application  therefor 

iting  also  briefly  the  particulars  of  the  old  application  and  the  amount 

paid   thereon,   and   if   the  tax   payable   upon  the  new  advertising 

tre,  space  or  device  shall  be  greater  than  that  upon  the  old  deduc- 

khall   be   made   from   the  amount  of   such   greater  tax   of   whatever 

\tisn  has  l>ccn  paid  on  such  former  application  for  the  same  period. 

^rr    .12K    Identification  plate  or  label.     Every  taxable  advertisement, 
ur  device  or  advertising  structure  shall  have  affixed  thereto  or 
icreon  11  plate  or  label  in  a  form  to  be  prescribed  by  the  state 
^mmission.  which  shall  legibly  slate  the  name  of  the  person,  firm  or 
ition   maintaining  such   advertisement,  advertising  device  or  struc- 
tliat   the  tax   imposed  upon  such  advertisement  has  been  duly 
shall  state  the  number  of  the  tax  receipt  issued  therefor.     The 
such  plate  or  lalicl  shall  be  prima  facie  evidence  of  the  non- 
i>-tnem  of  the  tax.     Tlie  mayor  of  the  city,  the  president  of  the  village 
supervisor  of  the  town,  in  which  such  advertisement  or  advertis- 
Hce   or   structure   t»   being   maintained  and   displayed,   or   any  an- 
ted   represemative   of   such   officer  or   any   peace   officer   when  duly 
iKted  Dy  such  officer,  may  inspect  anv  such  advertisement,  advcrtis- 
•vier  nr  <tnirturc  at  any  reasonable  hour  during  the  day  time,  and 
u.ty  enter  the  premises  upon  which  the  same  is  erected 
which  it  is  attached. 

■'  r.  of  tax.     The  taxes  imposed  1"^  this  article  shall 
whci  nto  the  general  fund  of  the  city,  village  or  town 

w;..w  ....   ;..^.i:  ..  ...Ivcrtiscmcnt  or  advertising  device  is  located,  and 
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hoods  the  city  may  require  the  permission  of  neighbortng  rta! 
estate  owners  before  issuing  a  permit  for  the  erection  of  a  bill- 


shall  be  used  and  applied  for  the  same  purpose  as  other  geocnl  fvnAi 
of  the  city,  village  or  town. 

Sec.  430.     Removal  of  unauthorixed  advertisemexits ;  pcna]t>c«  for  «»- 

authorized    display    or    removal    of    notices,     i.     If    an   advcrltsnxKflS   or 
advertising   structure  or  device  shall  be  maininnic^   ::n?   .^i'^-f.T\Tad 
real  property  without  the  payment  of  the  ta.\  r 

charged   with  the  collection  t»f  the  tax  shall   i  ir  lover 

of  such  real  property  of  the  amount  of  tax  due  b>  scrvinif  obike  fil  tncA 
amount  upon  such  owner  or  lessee,  in  person  or  by  mail,  to  Ht%  last  Vswd 
address,  or  if  such  address  is  unknown,  by  posting  such  noli'  '^"i 

advertisement    or   advertising   device.     !f   such   tax   is   wA   ',  :Tt 

advertisement  is  not  removed  or  obliterated  within  thirty  davi  .mn  viidi 
notice,  the  major  of  the  city,  the  president  of  the  village  or  iH*  »uper* 
Wsor  of  the  town  may  bring  suit  agajnst  the  owner  or  Ie5s«e  of  aaii^ 
real  property  for  the  recovery  of  such  tax,  together  with  the  rr*?HtT* 
imposed  a9  provided  in  this  section 

2.  No  taxaMc  advertisement  or  advertisini?  structure  or  derwe  dkaS 
be  erected,  maintained  or  displayed  upun  any  real  pnn^rry.  n'*c  ^•^ll  ib 
dimensions  be  increased  unless  the  tax  impov  ire 
been  paid.  The  owner  or  lessee  of  any  real  ;J- 
vertisement  or  advertising  device  to  be  main" 

real    property    without    the   payment   of    the    ' 

shall  be  liable,  in  addition  to  the  tax.  to  a  t*cr.^;.,.     .  l.^ 

such  tax.  to  be  collected  by  suit  by  llie  mayor  of  the  «f 

the   village   or   supervisor   of   the   town  in    which   such  .      .      „    b 

located. 

3.  No  person  shall  be  taxable  or  liable  to  a  penaltr  on  a-rcf>Ts??t  n^  as 
advertisement  or  advertising  structure  or  dcvicr  ??»• 
played  ii|Min  his  property  without  his  knowledge,  <  r  »Ta 
V  II.  provided  be  removes  the  same  in'.nin  inirts  ■].♦*  i;»f 
\  notice  that  the  tax  on  such  advertiiCznoM  or  a<lfcrtisiqi 
sl:«v,..i-      ■.    ■..''■'■   *'^'^   "■•*    '"•'■"    "aid. 

4.  Any    per  ;,    maintain,   pr  '.SemriiC 
attach  or  affix  .    ,                                cnicnt  or  advf;  ..r  .V 
vice  upon  any  real  property  without  the  consent 
theret^f.  nr  shall  remove  or  deface  or  dr^tr-^v,  v 

!»:■■■■ 


'ly  notice  affixed   under  the  t 
n    plate  nr   label    atlaeheH   to 


VCTtl--' 

5' 
lessee  ... 
has  berets 

tnatinrr    .1  - 
1' 

the   %. 

5   such   oMncr 

the  iT. 

-    r*rr«r.o   Mf  r» 
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(rmance  of  such  duties  shall  be  fixed  and  paid  in  the  same  manner  as 

it    olhcr  city,   village   or   town   officers.      If   the  duties  hereby    required 

to  be  performed  arc  delegated  to  an  existing  officer,  additional  compensa* 
tion   may  be  aUowed  therefor  in  like  manner. 

Sec.  43^.     Duties  of  state  tax  commission.     The  state  tax  commission 

shall    prcseribc  the    form  of   applications,   tax   receipts.  plat<-s   and   labels 

iK-  '  '"•'   M  be  used   under  this  article,  and  shall  have  ibc   same  powers 

as  to  the  enforcement  of  the  provisions  of  this  article  as  are 

i'on  it  in  relation  to  the  assessment  and  taxation  of  real  prop- 

I  board  is  hereby  authorized  to  make  rules  to  secure  the  proper 

I    and  enforcement  of  the  provisions  of  this  article 

The   Mayor's  Billboard  Advertising  Commission   of  the  City  of   New 

'ork,    1913    (second  printing,   1915)   in  a  proposed  bill   in  other   respects 

luch  like  the  one  given  above,  provides  for  a  progressive  rate  of  taxa- 

m.     The  Committee  explains  that  "the   rate   inserted  in   par.  2  as   the 

lit  is  the  rate  suggested  by  the  Commission  on   New  Sources  of  City 

Revenue.     The  rate  in  par.  6  is  merely  ictitativc." 

^^-      The  Section  in  question  (page  89  of  their  report)  is  as  follows: 

^^k     **l.  The  tax  herein  provided   for  shall  be  a  progressive  lax  ini  reasing 

^Hb  multiples  of  the  respective  units  of  taxation  as  hereinafter  dctined  and 

^^uiall  be  paid   for  each  square  foot  of  the  area  of  the  advertisement  to 

^^vhich  it  shall  apply,  computed  as  hereinafter  provided. 

^^       "2.  In  the  case  of  all  advertisements  subject  to  tax  hereby,  except  such 

I      advertisements  as  shall  be  parts  of  or  erected  or  displayed  in  or  upon  a 

station  or  structure  of  a   subway,   elevated   or   other   rapid  transit   road, 

street  railroad  or  rajlroad,  the  tax  unit  shall  be  two  one-hundredtlis  of 

le  per  cent,  per  annum  of  the  value  per  front   foot  of  the  lot  occupied 

the  advettiscment  according  to  the  la&t  preceding  assessment.     Where 

ich    lot   or  parcel    fronts  on    more  than   one   street  and    no    front    foot 

ilue  is  given  by  the  tax  department  upon  the   minor  street  or  streets, 

ic  tax  unit  for  the  minor  street  or  streets  shall  be  75  per  cent,  of  the 

ut  for  the  major  street.     But  in  no  case  shall  the  tax  unit  be  less  than 

i(ty  ceiit>  per  square   foot  in  cities  having   a  population  of   1,000,000  or 

rer,  nor  less  than  thirty  cents  per  square  foot  in  cities  of  the  first  class, 

ir  less  llian  twenty  cents  per  square  foot  in  cities  oi  the  second  class, 

If  le*3  than  ten  cents  per  square  foot  elsewhere. 

*3,  If  the  superficial  area  of  such  an  advcrlisemcnl,  computed  as  hcrc- 

tafter  provided,  shall  not  exceed  one  iiundred  square  feet  the  rate  per 

|uarc  foot  shall  be  the  lax  unit.    If  such  area  is  greater  than  one  hundred 

|uare  feet,  but  does  not  exceed  two  hundred  square  feet,  the  rate  shall 

twice  such  tax  unit.     If  such  area  is  greater  than  two  hundred  square 

[eet,  but  docs  not  exceed  three  hundred  square   feet,   the   rate   shall   be 

irce  times  such  tax   unit ;   and  the   rate  shall   progress   in  like   manner 

lor  each  additional  one  hundred  square   feet  of  superficial  area  01   such 

advertisement. 

"4-  H  no  part  of  the  advertisement  shall  be  more  than  ten  feet  above 

.  ..,K  !„.  ,1  the  rate  per  square  foot  shall  be  the  tax  unit  or  mxiUipIc 

:  d  according  to  the  last  preceding  paragraph.     If  any  part 

:  cment  is  more  than  ten   feet  above  the  curb  level  but  not 

than  twenty  feet  the  rate  shall  be  twice  such  tax  unit  or  multiple 

tf;   if   more    than   twenty    feet    but    not   more  than    thirty    feel    the 

tall  be  three  times  such  tax  unit  or  multiple  thereof;  and  the  rate 

[progress  in  like  manner  for  each  additional  ten  feet  in  height  above 

■b  level  to  or  at  which  the  highest  part  of  the  advertisement  shall 

or  shall  occupy  ;  and  the  rate  to  be  paid  for  the  whole  adver- 

II  shall  be  the  highest  rate  to  which  any  part  of  the  advertisement 

lubj  ect. 
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board;  **  thus  making  their  location  in  sucli  neighborhoods  <fc- 
ii\leiit  ypon  the  consent  of  such  owners,  as  in  the  case  of 
loons,  etc.  Still  more  impi-jrlant  is  the  fact  that  outdoor 
advertising,  which  cannot  be  legally  regulated  anywhere  (ex* 
ccpt,  to  some  extent  in  Massachusetts  by  Const! tutiotu! 
Axijcmlmeni  •**)  because  it  is  ugly,  can,  under  zoning  rcgula- 
iToniJ,  be  altogether  excluded  from  residential  districts  because 
it  is  out  of  place.  This  may  be  done  ***  by  passing  a  special 
ordinance  zoning  a  city  as  to  advertising,  or  under  a  general 
building  zone  ordinance  regulating  the  construction  and  use  of 
structures  of  all  kinds;  for  advertising  structures  are  bitsiness 
structures,  excluded  from  residential  neighborhoods  as  stjch, 
without  being  otherwise  mentioned ;  and  the  New  Yoric  regu- 
lation, and  others  which,  like  it,  do  not  specifically  mentioo 

"5.  Every  advertisement  which  is  illuminated  at  night  by  liffhu  SttMbtd 
or  appurtenant  thereto,  but  not  self-illuminating  signs  od  skuetoa  inama 
in  which  the  picture  or  device  15  itself  made  with  liKhts.  shall  paj  (Mbfe 
the  rate  as  computed  according  to  the  last  two  preceding  paragnphi. 

"6.  The  tax  unit  per  annum  of  advertisements  which  are  parts  of  m 
erected  or  displayed  in  or  upon  a  station  or  structure  of  »  sti!:iway. 
elevated  or  other  rapid  transit  road,  street  railroad  or  raitr  be, 

for  each  square    foot  of   surface  of   such  advertisement,  ai 

hereinafter    provided,    as    follows:      In    cities    having    a    ;  of 

1,000.000  or  over,  one  dollar;  in  other  cities  of  the  first  da-  lU; 

in  cities  of  the  second  class,  twenty-five  cents;   and  in  ott:  tt% 

cents,     If   the   superficial   area   of   such   an   advertisement,  aa 

hereinafter    provided,    shall    exceed    ten    square    feel    !'  "  '^- 

doublcd ;  if   it  exceed  twenty  square  feet  the  rate  shn 
the  rate   for  the  whole  surface  shall   progress  in   like   :..^;.:.^.    ;...    ^... 
ftdditional  ten  square  feet  of  surface  of  the  adveriiscmcflt- 

"7.  Where   a   single   advertising   structure    shall    iiAvt    tT\r^^t    thjiti  aoe 
surface   or   plane  of   display,  all   surfaces   or   planes   n 
treated  as  one  surface  which  arc  visible  from  any  ono  .  _[  or] 

other  public  place,  for  the  purpose  of  fixing  the  a-' 

AnoUicr  bill,  prepared  by  Messrs.  Heydeckcr  an  rcfemal 

to  in  the  Report  of  the  New  York  Cornniitlcc  on  New  .^' -jnxi  m  Kevtnabj 
was  published  in  the  New  Vork  "City  Record"  for  January  24,  tf^ty  mmi| 
subsequently  reprintc'  '"  ntnif,M<*i   fnrm 

•*Cusack  Co.  V.  '  24^  U.  S.  526   fi 

The   decision   cites  t!;  ..nccs  have   Twrti 

in  other  cities;  see  lor  m^unce  ihr  Cincinnati  onJtnancc,  ^ 
passed  January  a8l»  and  the  Toledo  ordinance.  No.  1839.  pa: 
igio. 

•"  See  pL  5<K,  note  22. 

-As  in  T        •       '  ■'    - 

i$,   1918. 

Scenic  an<I  .ii-^--....   ■  ..-..,1^1 ...-.jmj   1.^1    rv-*.  i^  lOy      -^vc  « 

San  Francisco  ordinance  (No.  4059,  N.  S.)  paiiKd  Feb.  1^  19CX. 
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illboards  or  outdoor  advertising  in  any  way,  have  been  so 
interprrted  by  oflicials  acting  under  them."*     Later  ordinances 
do,  in  some  cases,****  specifically  mention  such  structures,  and 
^^ass  them  as  business  structures.** 

^B  Outdoor  Advertising  in  France. — In  our  efforts  to  curb 
^^■le  excesses  of  outdoor  advertising  on  private  property  exposed 
^^o  public  view,  we  may  g^ain  encouragement  and  instruction 


I      Li 


■  Roof  signs  arc  subjccl  to  the  height  and  setback  restrictions  of  the 
iMing  zone   resolution;   Doard  of   Standards  and   Appeals.   New   York 
ity.  Bulletin  of  Oct.  11,  iQt6,  and  Rules,  iQJo,  p.  45. 
•As   for  instance  that   for  Lakewood.  Ohio. 

•An  indirect  method  by  which  to  a  considerable  extent,  advertising 
OR   the   street   walls    of   buildings   in   cities    can   legally   be   regulated   on 
)ctic  grounds,  has  been  suggcstnl  in  the  report  of  the  Mayor's  Bill- 
•d   Advertising   Comtnisiiion  of   New   York    (printed   August    I,   1013, 
trimcd  with  a  few  additions  July,  1915;  sec  p.  42  of  that  report).    City 
trccts  arc  held  by  cities  in  trust  for  street  purposes.     Cities  ma^  grant 
(Utters  right?  in  the  street.^   (by  revocable  license  only)  or  refrain  from 
riling  them  as  they  sec  fit.     Universally  cities  do  allow  encroachments, 
as   )>rojccting    steps,   cornices,   ornamental    columns,    balconies,    etc 
the  City  may  withhold  this  privilege,  it  may  attach  conditions  to  it. 
lis  is  the  law  in  other  cases    (People  v,   Roscnheimer,  209  N.  Y,   115, 
Lewis  Publishing  Co   v.  Morgan,  220  U,  S.  iS^  (1913^  People  ex 
nnert   v.   Miller.    if«  Appellate   Division    (N.   Y.)    113   (iQtt)),  u]?- 
an  order  of  the  Boara  of  Appeals  of  New  York  City,  in  their 
reOon  allowing  a  stable  to  be  erected  with  one  wall  on  a  residential 
ci,  on  condition  that  there  was  no  opening  in  that  wall)   and   would 
ibtedty  he  so  in  this  one.    The  report  accordingly  recommends  that 
ivilege   of   cncroachintj   to  any  extent,   in   any  case,  on   the  public 
lys  be  made  conditional  upon  the  observance  of  such  regulations  on 
rsing  upon  the  building  encroaching,  as   the   city   sees  fit   to  make, 
owners."  ,  .  .  the  report   rightly  observes,  "arc  likely   to  surrender 
:htly   llicir  present   privilcce   of   extending   to   some  degree  beyond  the 
ing  line,"     In  this  connection  it  is  interesting  to  note  that  it  is  on 
Inciple  here  invoked  that  the  Board  of  Appeals,  in  granting  excep- 
to  the  zoning  resolution  in  New  York  City,  constantly  requires  the 
foner  to  agree  to  construct  his  building  in  ways  which   improve  its 
arance  and   make  it   more  acceptable   to  neighbors   for  this   reason; 
b'  'ied   for  xsthetic  reasons,  would  not,  as  independent  pro- 

i.     Sec  also  the  statutes  of  New  Jersey  for  1895  (eh,  A, 
i>.  .^1    rtdd   iXgS   (ch.   191,   P.  L.  439)   in  which  the  state,  owning 
under  navigable   water,  and   granting  them  to  such   parties  and  on 
:h  trrm*  as  it  sees  fit.  directs  its  agents  not  to  part  vfith  such  lands  in 
ways  which  will  deface  the  Palisades  of  the  Hudson  River.     In  19^2  the 
fitnTTn'   ^:\%   further  amended    (P.   L.   i(j22,  p.    159.  cb.  87)    by   adding   a 
.f   "the   Palisades." 

o  in  this  connection  Oppenhcim  Apparel  Corp.  v.  Cruise,  and 
oilier  case»i  reporled  in  the  New  York  Law  Journal.  March  2,  1922 
lU)  »ustaining  a  New  York  City  ordinance  prohibiting  certain 
[nated  signs"  on  certain  streets.  Such  signs  pro]  cct  beyond  tlic 
ly  line  (Ordinances,  ch.  23,  art.  »6,  sec.  215.  par.  3)  and  a  careful 
ol  the  decision  shows  that  it  wa5  based  upon  that  fact 
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from  foreign  experience.  France  has  never  attempted  to  pro- 
hibit signs  and  posters  in  all  parts  of  her  cities.  Disfignrenitnt 
not  exceeded  in  all  the  world,  one  is  inclined  to  think,  may  be 
seen  in  many  places  williin  the  limits  of  any  of  her  cities,  no« 
excluding  Paris,  the  most  beautiful  of  tliem  all.  Instead  slic 
forbids  all  advertising  on  '"^  or  within  a  certain  distance  oi 
stmctiires  and  natural  sites  ^^  of  historical  and  artistic  impor- 
tance listed  under  her  classification  statutes  of  1887  and  1913. 
already  referred  toJ*  tn  certain  localities,  also,  advertising  i> 
made  a  government  monopoly  under  the  statute  giving  the 
authorities  power  over  publicity  and  the  press/*  the  munid- 
palities  erecting  small  tasteful  kiosks  and  forbidding  all  f>o«ter* 
elsewhere.  In  France,  also,  outdoor  advertising  is 
taxed,  the  principle  of  a  rate  increasing  progressively  v. 
size  of  the  advertisement,  being  adopted  under  a  late  statute.*' 

Outdoor  Advertising  in  England. — In  England  the  law 
on  this  subject  was  until  recently  like  our  own.  and  the  situa- 
tion worse.  Cotnforlable  and  convenient  as  they  are,  nothing 
could  be  uglier,  for  instance,  than  the  London  busses  and  the; 
London  underground  stations,  notliing  more  confusing  than 
the  mass  of  signs  which  make  it  difficult  to  discover  the  des- 
tination of  a  bus  or  tlie  name  of  a  station. 

In  1907  England  passed  her  ''Advertisements  ReguiatioaJ 
Act"  ''  under  which  any  local  authority  may  make  bye-laws 

''(l)  For  the  regulation  and  control  of  hoardings  and  sinztlari 
structures  used  for  the  purpose  of  advertising  when  they  ftxceod 
twelve  feet  in  height; 

"(2)     For   repuIatiriK,   restricting,   or  preventing   the    c> 
of  advertisctDirnls  in   such  places  and  in  such   manner,  nf   L 

•Passed  Jan.  27.  1902;  Bull,  d4s  toU,  Xn»  Scr.  Bull  iU^  No. 
.  1878.    The  title  of  the  act  is  "Law  Modifying  Art.  16  of  Xht  Laiw 
uly  39.  1881.  with  regard  to  ihc  Prei^s," 
^Law  o(  April  20.  (Qio,  Bull  des  lots,  Nouv.  Scr.,  BuIL  32,  Ko.  t^Btj 
p.  1123 

n  f^     I... I..    _., -..1:.:-. ...    „..    i.:i  :.     . 

near 

of  Pu:  :. ,     ;    -  .    .1.. 

dfi  dfcrfti,  \'(\\   Qi,  No    - 

"Law   of   July  29.    1- 
io8w. 

^*law  of  July  la,  1913,  BuU,  det  UU,  Nouv.  S4r.«  Na  4JA  P-  (tfH 

"7  Edw.  VII,  ch.  jy. 
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) 

i/m  his.  Xn-   S«r.   BatL  0j7.  Na 
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lan^,  as  to  aflFect   injuriously  the  amenities  of  a  public  park  or 
pleasure  promenade,  or  to  disfigure  the  natural  beauty  of  a  land- 


Bye-laws  made  under  this  act  may  apply  either  to  the  whole 
of  the  area  of  tlie  local  authority  or  to  any  specified  part  of  it 
and  must  be  confirmed  by  the  Home  Secretary  who  must  con- 
sider the  objections  of  those  likely  to  be  affected.  The  local 
(author ities  may  also  under  sec.  19  of  the  Ancient  Monuments 
Act,  already  quoted.'"  prohibit  advertisements  on  or  near  any 
■tontiment  or  structure  of  historic,  traditional,  artistic  or  archi- 
pctural  public  interest,  as  may  be  done  in  France.  New  "sky 
Itgns"  on  the  roofs  of  buildings  were  also  forbidden  in  Eng- 
land in  1907  ^'^  as  they  had  l>een  previously  in  London.^* 

Outdoor  Advertising  in  Germany, — In  ahnost  if  not 
guite  all  the  German  States,  there  are  now  statutes  under  which 
Aputdoor  advertising  may  be  forbidden  if  it  disfigures  a  struc- 
^■hire.  street,  square,  or  mars  the  beauty  of  a  city  or  country 
Hiricw.  Such  statutes  were  to  be  found  prior  to  1907  '**  but  have 
Hbccome  much  more  numerous  and  strict  since  about  that  time.*'* 
r^        Outdoor  advertising  is  also  controlled  under  the  various 

N statutes  with  regard  to  publicity  and  the  press.  In  many  parts 
kf  Germany  this  advertising  is  a  profitable  government  monop- 
oly conducted,  as  in  France,  with  due  regard  to  the  appearance 
OK  public  places. 

The  esthetic  regulation  of  private  property  exposed  to 


I 


"  Public  Health  Acts  Amendment  Act,  1907  (7  F-dward  VU,  ch,  53), 
sec  91. 

^See  Cutritt,  Building  in  London,  1911.  p.  180.  citing  the  London  Build- 
ing Act,  i8w;  5?  and  5^  Vict.  ch.  213,  Part  XII. 

•S<c,  fur  instnnro.  the  Prussian  statute  of  June  2,  1902;  sec  90  of 

l«  Saxon  Bui'  '  iiancc  of  July  i.  igoo.  as  amended  May  20,  1904- 

"OtitiJfxir  .V  .  IS  regulated  under  sec  3  uf  the  PniA«ian  Statute 

(€.'  Hid  sec.  1  --t  \i\c  Saxon  Statute  of   [t;oo,  already  cited,  in  Baden 

I  'A  the  "Polizciblral'ycsetzbuch"  of  Octolier  31,   i!^3   (Reg.  Bl 

130,  as  amtiidcd  by  the  law  of  Augu.st  20.  IQ04  (Ges.  u.  V  O. 

«nd  ib.  90c    116.  by  virlue  of  which  sec*;.  33  35  of  the  General 

rdinance  were  issued;   in  the   Huchy  of   Anhatt.  Ity  virlue  of 

the    Uuildinw    Ordinance    already    cited    above;    in    VVurttcm- 

tuc  of  art.  gS,  par    3  of  (he  Building  Ordinance;    in  Bavaria 

an,  JJ.  b.,  par.   11  of  the  PolizeistrafRC.H-tzbuch.  ns  amended 

__^     ;  jice  note  3  In  edition  of  F.nglcrt   (Nlunich  rgir,  Bcckh'sche 

[jriCncfihandUing)   of  the  Building  Ordinance  for  Bavaria,  p.  183. 
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public  view  is  important  because  public  beauty  is  both  an  asset 
and  an  amenity.    This  the  citizen  of  continental  Europe,  where 
sesthetic  considerations  have  long  prevailed,  fully  recognizes. 
The  Parisian  knows  that  die  beauty  of  his  city  attracts  multi- 
tudes of  tourists  to  it  every  year,  to  his  net  financial 
and  he  also  appreciates  to  the  full  its  Jtsthetic  cliarm,   i: 
allow  no  one,  with  his  consent,  to  deface  it.    Of  the  two  mo- 
tives for  his  intense  regard  for  the  appearance  of  his  city,  who 
can  doubt  that  tJie  love  of  its  beauty  is  the  stronger  ?    However      i 
that  may  be,  the  general  recognition  of  the  worth  of  beauty  is  fl 
everywhere  essential  before  popular  support  for  proviMoos  to  " 
secure  it  and  preserve  it  can  be  obtained  on  any  ground.    Our 
only  hope  in  this  country  of  such  a  recognition  is  in  the  gradual 
increase  in  civic  pride  and  taste.    It  is,  therefore.  •  ■  'ng 

to  read  in  McQuillin's  book  on  mimicipal  corporan  L"'ial 

in  the  opinion  of  the  writer  of  this  standard  work  for  the  prac- 
tical lawyer: 

"It  is  certain  that  much  of  the  legislation  [in  the  United  Slates] 
of  recent  date,  particularly  during  the  past  two  decades,  h±*  btcn 
induced  largely  by  aesthetic  and  artistic  considerations,  arvl  thi» 
desire  to  render  the  urban  centers  more  attractive  h^s  found  a  urm 
lodgment  in  the  popular  mind.  It  is  destined  to  increase  with  the 
years,  and  in  the  development  of  the  law  in  this  respect  courts  will 
be  inclined  to  give  a  broader  interpretation  to  such  regulations,  and 
finally  sanction  restrictions  imposed  solely  to  advance  m&terUUy 
attractiveness  and  artistic  beauty." 

Note  F 

Note  /.    The  French  Law  for  the  Protection  or  Places 
Natural  Beauty* 

Art.  1.    In  each  department  there  shall  be  formed  a  comrnUAOoi 
with  relation  to  places  of  natural  beauty.     "Hiis  com"  •^jS\\ 

be  composed  of  the  prefect  •   (four  other  officials  ami 
distinguished   in  art,  science  and  letters). 

Art.  2.    This  commission  shall  make  a  list  of  UiuU  the  preterrA* 


•  c, 


■1. 


"1 >^ril  31.  iQ06:  to  be  fotmd  in  BuUttin  tUs  hk,  191A  XIT 

S^.  Bull  2736,  p.  735  (No.  47713). 
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of  which  on  account  of  their  artistic  or  picturesque  character 
uld  be  of  general  interest. 

A»T.  3.    The  owners  of  the  lands  designated  by  the  commission 
all  be  asked  to  agree  not  to  destroy  or  cliange  the   condition  of 
esc   places   without   the   special   authority   of   the   commission   and 
c  consent  of  the  Minister  of  Public  Instruction  and  Fine  Arts. 
If  this  agreement  is  made,  the  property  will  be  classified  by  de- 
ciTc  of  tlie  Miuieter  of  Public  Education  and  Fine  Arts. 

If  the  owner  refuses  to  make  this  agreement,  the  commissioa 
shall  notify  the  department  and  the  commune  within  which  the  prop- 
y  is  situated.  Declassification  may  be  effectuated  by  the  same 
hod  and  under  the  same  conditions  as  classification. 
Art.  4-  The  prefect  on  behalf  of  the  department,  or  the  mayor 
on  behalf  of  the  commune,  may  under  the  law  of  May  3,  1841,  ex- 
propriate the  properties  designated  by  the  commission  as  susceptible 
of   da^sification. 

Aat.  5.    After  the  establishment  of  the  servitude"  of  classifica- 
tion every  change  of  the  locality  without  the  authority  mentioned  in 
art.  3.  shall   be  punished   by   a   fine  of    from  one   hundred  francs 
(100  f)  to  three  thousand  francs  (3000  f). 
Article  463  of  the  Penal  Code  is  applicable. 
The  prosecution  shall  be  made  on  the  complaint  of  the  commission, 
Aat.  6.    This  taw  shall  apply  to  Algeria. 

No,  /.    Thk  French  Law  for  the  Protection  of  Places  and 
Objects  of  Historic  and  Artistic  Interest** 

chapter  i 

ftKAL  properties'* 

Art.  I.    Real   properties,   the  conservation   of   which   possesses, 
rooi  the  point  of  view  of  history  or  of  art,  a  public  interest,  arc 
Jficd  as  historic  monuments  in  whole  or  in  part  in  the  care  of 

'Known  in  our   law  as  "easement." 

'Entitled  *'Law  with  Regard  to  Historic  Monuments";  passed  Decem- 

31.   1913,   supcr^cdiniif  former  laws;  to  be   found  in  tbc   Buttctin  des 

is  for   IQU.   Bull.    lao.  p.  3416   <No.  6459).     The   translation   is   that 

the   American   Scenic  and  Historic  Preservation  Society  in  its  report 

»rj9i4,  p,  306. 

Th<  French  word  thus  rendered  is  "xmmieubles"  It  means  titrrally 
^ags  which  cannot  be  transported  and  inchides  lands  and  buildings 
"  ich   in  •  -n'  are  immov-aWe.     In  a   irencral   way  it   means   real 

as   -.  -od   from  "tmuhlcs"  movables,  or  personal  property. 

>\int  ul  the  awkwardness  of  using  the  words  "real  estate*'  or 
in   such    expressions    as    "the    destruction,    pulling    down. 
^««.»»*.^  injury  or  removal  of  a  classified  real  estate*'    (see  art.  J4). 
wc  have  used  instead  the  words  "real  property"  or  the  word  "propert/' 
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the  Minister  of   Fine  Arts  according  to  the  provisions  est 
by  the   articles    following. 

Included  among  the  real  properties  susceptible  of  being  cS&sst&M 
according  to  the  terms  of  the  present  law  are  megalithic  nKMBiBicnti. 
prehistoric  stations  or  deposits  and  real  property  the  dasslficatiaa 
of  which  is  necessary  to  isolate,  separate  or  make  safe  a  prapmjr 
c1assi6ed  or  proposed  for  classification. 

From  the  day  when  the  Administration  of  Fine  Arts  gives  notace 
to  the  proprietor  of  his  proposition  for  classilicatioo,  all  the  effect} 
of  classification  apply  in  full  force  to  the  property.  Thc>'  ccate  to 
apply  if  the  decision  to  classify  is  not  reached  within  sax  tnoatha  bnn 
this  notification. 

Every  order  or  decree  which  shall  pronounce  a  classification  after 
the  promulgation  of  the  present  law  shall  be  transcribc<l.  uiukr 
the  direction  of  the  Administration  of  Fine  Arts,  to  the  Buresw  0>f 
Mortgages  of  the  locality  of  the  classified  propcrtj\  This  tra»- 
scription  shall  not  be  subject  to  any  collection  or  profit  of 
Treasurer. 

Art.  2.  There  shall  be  considered  as  regularly  c^assi&cd,  after 
the  promulgation  of  the  present  law,  1st,  the  properties  inscribed  i« 
the  general  list  of  classified  monuments  published  ofBcially  in  1900 
by  the  Direction  of  Fine  Arts;  2nd,  the  properties,  -  '  '  com- 
prised or  not  in  this  list,  which  have  been  made  the  oti  .  ,:Jen 
or  decrees  of  classification  conformably  to  tlie  terms  o£  tJic  Uir  ol 
March  30,  1887. 

Within  a  period  of  three  months  the  list  of  properties  considerol 
as  classified  before  the  promulgation  of  the  present  law  shall  be 
lished  in  the  Ofificial  Journal.     There  shall  be  drawn  up,    for 
of  said  properties,  an  extract  from  tlie  list,  reproducing  alt  that  1 
concerns  it;  this  extract  shall  be  transcribed  to  the  Bureau  of  Mo 
gages  of  the  locality  of  the  property,  under  the  direction  of  the  A 
ministration  of  Fine  Arts.     This  transcript  shall  not  be  subject  t 
any  collection  or  profit  of  the  Treasurer. 

Tlie  list  of  classified  properties  shall  be  kept  open;  and  rc-cdlt 
at  least  cvcr>-  ten  years. 

There  shall  be  drawn  up,  furthermore,  within  a  period  of  Ibm 
years,  a  supplementary  inventory  of  all  buildings  or  parts  nf  baildinn 


=i 


alone  in  this  translation.     While  the  sif^nificance  of  "immevhW  if  fi 

quently   that   of    "buildinji,"   yet   the    wnrH    "'■•'••■—'"    ■'  — - 

the  law  and  the  word    "rdificc"  otily  two  o- 
and  iho^e  only,  we  have  used  the  word  "li 
stood,  therefore,  thai  the  word  "projierty" 
movnl'lr  prnprrtv  f'T  rrni  r^tntr.     Tbrrr  t? 

"immcuOU  par  (Si\i\hiitio}i,"     Uiu  wc  !;*ivl  rtnilcrm:  as    'imJuit" 
«rt.  14) 
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iHc  or  privatt  which,  while  not  justifying  a  demand  for  immediate 
»s.iBcation,  possess  nevertheless  an  archaeological  interest  sufficient 
to  render  desirable  their  presen'ation.  Inscription  in  this  list  shall 
be  notified  to  the  proprietors  and  shall  impose  upon  them  the  ohliga- 
tioffi  not  to  proceed  with  any  alteration  of  the  inscribed  property 
without  h;iv»nK  notified  the  prefectoral  authority  of  their  intention 
five  dAys  in  advance. 

A»T.  3-     Property  bclonRing  to  the  State  is  classified  by  order  of 
_|be  Minister  of  Fine  Arts,  in  case  of  accord  with  the  Minister  under 
lOfte  authority  the  said  property  is  placed. 

In  the  comrary  case^  the  classification  is  pronounced  by  a  decree 
Council  of  State. 

Art.  4-  Property  belonging  to  a  department,  to  a  commune  or 
a  public  establishment  is  classified  by  an  order  of  the  Minister  of 
le  Arts,  if  it  has  the  consent  of  the  proprietor  and  the  approval 
the  Minister  under  the  authority  of  whom  it  is  placed- 
In  case  of  disagreement,  tlie  classification  is  pronouiKed  by  an 
\T  in  Council  of   State. 

Akt.  S-  Property  belonging  to  any  person  other  than  those 
ifDcrated  in  articles  3  and  4  is  classified  by  order  of  the  Minister 
Fine  Arts,  if  the  proprietor  consents.  The  order  determines  the 
itions  of  classification.  If  there  is  a  controversy  about  the  in- 
trpretatian  or  execution  of  this  act,  it  is  settled  by  the  Minister  of 
le  Arts,  with  recourse  to  the  Council  of  State  established  for  litiga- 


In  default  of  the  consent  of  the  proprietor^  the  classification   is 

mounted    by   the   Council    of    State.      The    classification    may    be 

mnd  for  the  payment  of  an  indemnity  proportionate  to  the  injury 

lich  may  result  to  the  proprietor  from  the  application  of  the  limita- 

of   classification   established   by  the   present   paragraph.     The 

Litis  must  be  presented  within  six  months  from  the  date  of  llie  noti- 

ition  of  the  decree  of  classification:  this  act  will  inform  the  pro- 

ietor  of  his  eventual   ripht  to  an   indemnity.     Litigations   relative 

llic  indemnity  are  adjudged  in  first  instance  by  the  Justice  of  the 

of  the  canton.     If  there  is  an  appraisal,  there   shall  be   ap- 

tcd  but  one  expert.    If  the  amount  of  the  claim  exceed  300  francs, 

tre  shall  l>e  ground  for  appeal  to  the  civil  tribunal. 

Ajit.  6.    The  Minister  of  Fine  Arts,  in  conforming  to  the  pro- 

kion«  of  the  law  of  May  3.  1841,  may  always  prosecute  in  the  name 

the  Stale  the  expropriation  of  a  property  already  classified  or 

ipoftrd  for  classification  by  reason  of  the  public  interest  which  it 

*  of  view  of  history  or  art.    The  departments 

t!i  the  same  power. 

Tljc  iame  power  is  open  to  them  with  respect  to  properties  the 

rUition  of   v;lnch   is   necessary  in  order  to   isolate,   separate  or 

EC  safe  a  property  classified  or  proposed  for  classification. 
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In  these  various  cases,  the  public  use  is  declared  by  a  <lecnc  in 
Council  of  State. 

Art.  7-    From  the  day  when  the  Administration  of   Fine 
notifies   the  proprietor  of   an   unclassiBcd  property   of   his   inCcnliofl 
to  prosecute  the  expropriation,  all  the  effects  of  classification  a 
with   full   force  to  the   said  property.     They  cease  to  apply   if  the 
declaration  of  public  use  does  not  occur  within  six  months  of  this 
notification. 

When  the  public  use  has  been  declared,  the  property  miy  be 
classified  without  other  formalities  by  an  order  of  the  Minister  ol 
Fine  Arts.  In  default  of  an  order  of  clafsification,  it  oonltnoo 
nevertheless  provisionally  subject  to  all  the  effeas  of  classitication* 
but  this  subjection  ceases  entirely  if  within  three  niontJis  froro  the 
declaration  of  public  use  the  administration  does  not  seek  to  obiaifi 
a  judgment  of  exjjropriation. 

Art.  8.  The  effects  of  classification  follow  the  classified  prop- 
erty into  whatever  hands  it  passes. 

Whoever  conveys  a  classified  property  is  obliged  to  notify  the 
purchaser  of  the  existence  of  the  classification. 

Every  conveyance  of  a  classified  property  must  witBin  filli 
days  from  its  date,  be  notified  to  tiie  Minister  of  Fine  Arts  by 
person  who  has  consented  to  it. 

Classified  property  which  belongrs  to  the  State,  to  a  defMirtsnectl, 
to  a  commune  or  to  a  public  establishment  cannot  !■•  ^  :cpt  after 

the  Minister  of  Fine  Arts  has  been  requested  to  j):  -  observa- 

tions; he  must  present  them  within  a  period  of  15  days  alter  nottto- 
tion.  The  Minister  may,  within  the  period  of  five  years,  declare  taS\ 
a  conveyance  consented  to  without  the  observance  of  this  formality. 

Art.  9.    Classified  property  shall  not  be  destroyed  or 
even  in  part,  nor  be  the  object  of  a  work  of  restoratioa,  repair 
any  change  whatever,  if  the  Minister  of  Fine  Arts  has  not  given 
consent. 

The  works  authorized  by  the  Minister  are  exticnlcd  under  cbe 
surveillance  of  his  administration. 

The  Minister  of  Fine  Arts  may  always  execute  uttder  the  di 
tion  of  his  administration  and  at  the  expense  of  the  State,  with 
co-operation  of  the  parties  interested,  the  works  of  repair  or 
tenance   which    are   judged    indispensable    for   the   cooscnratiao 
classified  monuments  not  bcloni^ing  (u  the  State. 

Art.   10.     To  ensure  the  execution  of  ur^nt  * 

dation  among  classified  properties.  Thr  Administni' 
in  default  of  friendly  .^ 
sary,    authorize    the    i' 
neighboring  properties. 

This  occupation   i*  ordained  hv   a   prefcctorftl  ord***    tirr^ioiahr 
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u>ti6ed  to  the  proprietor,  and  its  duration  shall  not  in  any  case  ex- 
:ced  six  months. 

In  ca&c  of  damage,  it  shall  be  ground  for  an  indemnity  which  is 
-eclated  by  the  conditions  provided  by  the  law  of  December  29, 
1892. 

Art.  It.  No  property  classified  or  proposed  for  classification 
ihall  be  included  in  an  inquest "  for  the  purpose  of  expropriation 
lor  public  use  except  after  the  Minister  of  Fine  Arts  shall  have  been 
isked  to  present  his  observations. 

Arr.  12.  No  new  construction  shat!  be  added  to  a  classified  prop- 
:rt>'   without  a  special   authorization  of  the  Minister  of   Fine   Arts. 

No  one  may  acquire  any  right  by  prescription  in  a  classified  prop- 
!rty. 

Easements''  in  classified  properties  which  may  cause  injury  to 
nooumcnts  are  not  permissible. 

No  casement  may  be  established  by  covenant  in  a  classified  prop- 
iTty  except  with  the  consent  of  the  Minister  of  Fine  Arts. 

Arr.  13.  The  total  or  partial  declassification  of  a  classified  prop- 
irty  is  pronounced  by  a  decree  in  Council  of  State,  either  on  the 
jroposal  of  the  Minister  of  Fine  Arts  or  at  the  request  of  the  pro- 
)rietor.  The  declassification  is  notified  to  the  interested  parties  and 
r&uschbed  to  the  Bureau  of  Mortgages  in  the  locality  of  the  property. 
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Art.  14.  Movable  objects,  whether  properly  called  movables 
[mmbUs  proprement  dits)  or  fixtures  (imm^ubles  par  destination) 
he  conservation  of  which,  from  the  point  of  view  of  history  or  art, 
possesses  a  public  interest,  may  be  classified  by  the  direction  of  the 
ICinistcr  of  Fine  Arts. 

The  cfTccts  of  classification  continue  with  respect  to  classified  fix- 
3ircs  which  again  become  movable  property  so  called. 

Arr.  1$.     The  classification  of  movable  objects  is  pronounced  by 
in  order  of  the  Minister  of  Fine  Arts  when  the  object  belongs  to 
5%tate,  to  a  department,  to  a  commune  or  to  a  public  institution, 
't  of  the  interested  parties. 

-iification  becomes  definitive  if  the  Minister  under  whose 

the  object  is  or  the  public  body  owning  it  has  not  ob- 

L„        m  a  period  of  six  months  from  the  date  of  the  notice 

PuMfr  hfsnng. 

i^iVr/."  or  personal  property,  as  distinguished  from  real 
bcc  note  on  page  423  preceding. 
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which  has  been  given  them.  In  case  of  objection  it  shall  be  deter- 
mined by  a  decree  in  Council  of  State.  Always,  from  the  liaitc  oi 
the  notification,  all  the  effects  of  classification  are  applied  provuioo* 
ally  and  in  full  force  to  the  objea. 

Art.   i6.     Movable   objects   belonging   to   all   pcrsoiw   other  tluua 
those   enumerated   in   the   preceding   article   may    Iw    c' 
the  consent  ot  the  proprietor,  by  an  order  of  the  Mn 
Arts. 

In  default  of  the  consent  of  the  proprietor,  the  classificfttiOQ 
not  be  pronounced  except  by  a  special  law. 

Art.  17.  There  shall  be  drawn  up.  under  the  direction  of 
Minister  of  Fine  Arts,  a  genera!  list  of  classified  movable  objects 
arranged  by  departments.  A  copy  of  this  list,  kept  open,  sivall  br  dr* 
posited  with  the  Minister  of  Fine  Arts  and  the  prefecture  of  each 
department.  It  f^hall  be  communicated  under  conditions  dctci umm4 
by  a  regulation  of  public  administration. 

Art.  18.  All  classified  movable  objects  are  imprcscripdUr. 
Classified  objects  belonging  to  the  State  are  inalienable. 

Classified  objects  belonging  to  a  department.  commu»e,  pabSe 
institution  or  institution  of  public  utility  cannot  be  alienated  except 
with  the  authorization  of  the  Minister  of  Fine  Arts  and  in  the  fonw 
provided  by  the  laws  and  regulations.  Ownership  therein  cannot  be 
transferred  e.xcept  to  the  State,  to  a  public  person  or  to  an  institu- 
tion of  public  utility. 

Art.  19.    The  effects  of  classification  follow  the  object  into 
ever  hands  it  passes. 

Every  individual   who  parts  with   a  classified   objrr*   **   — 
to  make  known  to  the  acquirer  the  existence  of  the  cl. 

Every  conveyance  must,  within  fifteen  days  from  tht-  -_' 
accomplishment,  be  notified  to  the  Minisier  of  Fine  Arts  by 
who  consents  to  it. 

Art.  20.    An  acquisition  made  in  violation  of  article  iS, 
and  third  paragraphs,  is  null.    Actions  in  tiullification  or  in  the 
cution  of  a  claim  may  be  instituted  at  any  time  as  well  by  the  Mi 
of  Fine  Arts  as  by  the  original  proprietor.    They  arc  iniiiituted  wili- 
out  prejudice  to  any  claims  for  damages  which  may  br  made 
against  the  contracting  parties  collectively  responsible  or  a^ai 
public   officer   who  has  given  his  consent  to  the     '  'i 

the  illirit  alien.'\tion  has  been  constented  to  by  a  (• 
est;*'  '   of  public  utility,  this  action   f-  • 

by  r;  ter  of  Fine  Arts  in  the  name  j 

Sutc. 

The  acquirer  or  sub-acquirer  in  good   fa^*''    •*'■*>'" 
the  object  is  demanded  ha»  the  right  of  rein 
of  acquisition;  if  the  claim  is  cxer        '   ' 
Arts,  he  shall  have  recourse  against  1 
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mnt  of  the  indemnity  which  he  has  given  to  pay  the  purchaser  or 
•purchaser. 

The  provisions  of  the  present  article  are  applicable  to  objects  lost 
stolen. 

A«T.  21.    The  exportation  of  classified  objects   from  France  is 
rohibitcd. 
A«T.  22.     Gassified  objects  may  not  be  altered,  repaired  or  rc- 
ired  without  the  permission  of  the  Minister  of  Fine  Arts  nor  with- 
it  the  surveillance  of  his  administration. 
AftT.  23.     There  shall  be  an  examination  of  classified  objects  by 
the  Administration  of  Fine  Arts  at  least  every   five  years. 

Furthermore,  the  proprietors  or  holders  of  these  objects  are  oblij^ed 
phen  so  required  to  exhibit  them  to  the  accredited  ai^cnts  of  the 
iinister  of  Fine  Arts. 
Art.  24.  The  declassification  of  a  classified  object  may  be  pro- 
Lnounced  by  the  Minister  of  P'inc  Arts  either  of  his  own  accord  or 
l^fc  the  demand  of  the  proprietor.  It  is  notified  to  the  interested 
^Kities. 


CHAPTER   III 


TBX    PROTECTION    AND    CONSCRVATION     OF    BISTORIC    UOKUMENTS 

Art.  25.  The  different  services  of  the  State,  departments,  coin- 
^^Bones,  public  establishments  or  establishments  of  public  utility  are 
^^«]uircd  to  assure  the  protection  and  conservation  of  cla^^sified  mov- 
^^^le  objects  of  which  they  are  the  proprietors  or  depositories  or 
^^PiLli  the  care  of  which  they  are  charged,  and  to  take  the  necessary 
measures  to  that  effect. 

The  expenses  necessitated  by  these  measures  are,  with  the  excep- 
tion of  tlie  cost  of  construction  or  reconstruction,  local  obligations 
of  the  department  or  the  commune. 

In  default  of  a  department  or  a  commune  taking  the  measures 
considered  necessary  by  the  Minister  of  Fine  Arts,  it  can  be  attended 
iO  by  the  decision  of  the  same  Minister  of  his  own  accord. 

By  reason  of  the  expenses  sustained  by  them   for  the  execution 

these  measures,  the  departments  and  communes  may  be  authorized 

establish  a  visitation  lax  the  amount  of  which  shall  be  fixed  by 

Prefect  after  approval  by.the  Minister  of  Fine  Arts. 

Art.  26.     When  the  Administration  of  Fine  Arts  considers  that 

conservation  or  the  security  of  a  classified  object  belonging  to 

^department,  commune,  or  public  establishment  is  in  peril,  and  when 

rporate   owner,    depository    or    party    responsible    for    its    care 

tifHe  propritUatrc,  affectotaire  ou  dcpos^tairc)  cither  does  not 

th  or  is  not  able  to  lake  immediately  the  measures  judged  neces- 

by  the  Administration  to  remedy  this  state  of  affairs,  the  Minis- 

of  Fine  Arts  may  order  immediately  at  the  expense  of  his  admin- 
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istration  the  conservative  measures,  and  also,  in  case  of 
the  provisional  transfer  of  the  object  to  a  cathedral  treasurer, 
relates  to  religion,  and,  if  it  does  not,  to  a  museum  or  other  pu' 
place,  national,  departmental  or  communal,  offering  the  desired  gua: 
antees  of  security,  and  as  far  as  possible  situated  in  the  vicinhy  of 
its  original  location. 

Within  a  period  of  three  months  from  this  provisional  traitsferi 
the  conditions  necessary  for  the  protection  and  the  conservatioa 
the  object  in  its  original  location  shall  be  determined  by  a  commtis 
convened  by  the  call  of  the  Prefect,  composed.   1st,  of  the  Prefect, 
President  ex  officio;  2nd,  of  a  representative  of  the  Minister  of  ¥wt 
Arts;  3rd,  of  the  departmental   Archivist;  4th,  of  the  Architect 
Historic  Monuments  of  the  department;  sth,  of  a  President  or  Sea' 
tary  of  a  local  historical,  archaeological  or  artistic  society,  d«i 
as  such  for  a  period  of  three  years  by  order  of  the  Miniitcf  of  Fi 
Arts;  6th,  of  the   Mayor  of  the  commune;  7th,  of  the  Counsc 
General  of  the  canton. 

The  corporate  owner,  depository  or  party  responsible  for  sts 
(coUeciixfitd   propridtaire,   affectatatre   ou   dt^positaire)    may   at 
time  obtain  the  return  of  the  object  to  its  original  location  if  it 
that  the  required  conditions  have  been  ful611ed. 

Art.  27.     The  guardians  of  classified  properties   (ir. '^'-r) 

objects  (objets)  belonging  to  departments,  communes  c^ 
lishments  shall  be  accepted  and  commissioned  by  the   i'retcci. 

The   Prefect   is   required  to  make   known  his  acceptano?  or 
refusal  to  accept  within  the  period  of  one  month.     If  V  per 

son  interested  fails  to  nominate  a  guardian  acceptable  t<  ^:ed, 

the  latter  may  appoint  one  of  his  own  motion. 

The  amount  of  compensation  of  guardians  must  be  approved  bf 
the  Prefect. 

Guardians  cannot  be  discharged  except  by  the  Prefect.    Ihtf 
must  be  sworn- 

CHAPTER  IV 
EXCAVATtOKS  AKD  DtSCOTEBIES 


01 

i 


AiTT.  28.  When,  in  consequence  of  excavations,  works  or  ^ 
act  whatever,  one  has  discovered  monumenis,  riiins,  inM:rip(ion  <» 
objects  interesting  to  archaeology,  history  or  art,  on  lands  bdoeff^ 
to  the  State,  a  department,  a  commune  or  a  public  establishnirtit  or 
establishment  of  public  utility,  the  Mayor  of  the  oaramunc  matt  asMir< 
the   provisional   c-  n   of  th--  -irered  and  iw^* 

diately  notify  the  f  '?ir  n 

The  Prefect,  as  5o-  r  of 

Fine  A rti  who  shall  dc_:-  _. _  '* 

II  the  discovery  takes  place  on  the  land  of  ao  u  ^ 
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lyof  shall  give  notice  of  it  to  the  Prefect.    On  the  report  of  the 
^refect,  the  Minister  may  prosecute  the  expropriation  of  the  said  land 
in  whole  or  in  part  on  the  ground  of  pubHc  use,  after  the  forms  of 
ic  law  of  May  3,  1841. 


CHAPTER  V 


PENAL  PROVISIONS 


^tiic  la 

^™  A«T.  29.  Every  violation  of  the  provisions  of  paragraph  4  of 
artidc  2  (altering,  without  previous  notice,  a  property  inscribed  in  the 
supplemeniar)'  inventory),  paragraphs  2  and  3  of  article  8  (alienation 
of  a#cla5si(ied  property),  paragraphs  2  and  3  of  article  19  (ahenation 
of  a  classified  movable  object),  and  paragrapli  2  of  article  23  (exhibi- 
tion of  classified  movable  objects)  shall  be  punished  hy  a  fine  of  from 
16  to  300  francs. 

teAiT.  30.  Every  violation  of  paragraph  3  of  article  i  (effects  of 
e  proposition  for  the  classification  of  a  property),  article  7  (effect 
the  notification  of  a  demand  for  expropriation),  paragraphs  i  and 
2  of  article  9  (alteration  of  a  classified  property),  article  12  (new 
constructions,  easements),  or  of  article  22  (alteration  of  a  classified 
movable  object),  of  tJie  present  law.  shall  be  punished  by  a  fine  of 
from  16  to  1500  francs  without  prejudice  of  an  action  for  damages 
which  may  be  instituted  against  those  who  shall  have  ordered  the 
works  executed  or  the  measures  taken  in  violation  of  said  articles. 
AnT.  31.  Whoever  shall  have  alienated,  knowingly  acquired  or 
exported  a  classified  movable  object  in  violation  of  article  18  or  article 
21  of  the  present  law  shall  be  punished  by  a  fine  of  from  loo  to  10,000 
francs  and  an  imprisonment  of  from  six  days  to  throe  months,  or 
by  only  one  of  these  two  punishments,  without  prejudice  of  actions 
for  damages  mentioned  in  article  20,  paragraph  i. 

Ajtt.  32.  Whoever  shall  have  intentionally  destroyed,  pulled 
down,  mutilated  or  injured  a  property  or  a  classified  movable  object 
shall  be  punished  by  the  penalties  provided  by  article  257  of  the  Penal 
Code  without  prejudice  of  any  damage-interests. 

Art.  33,     The  violations  mentioned  in  the  four  articles  preceding 
shall  be  r  i^  at  the  suit  of  the  Minister  of  Fine  Ans.     They 

may  be  (  I  by  procts-verbaux  drawn  up  by  the  conservators 

or  the  guardians   of  classified  properties  or  movable  objects,  duly 
sworn  to  that  effect. 

Art,  34.     Every  conservator  or  guardian  who,  in  consequence  of 
tvc  negligence,  shall  have  permitted  the  destruction,  pulling  down, 
mtiUtion.  injury  or  removal,  either  of  a  classified  property  or  mov- 
jObjcct,  shall  be  punished  by  an  imprisonment  of  from  eight  days 
;e  months  and  a  fine  of  from  16  to  300  francs  or  by  only  one 
01  ^tese  penalties. 
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Art.  35.    Article  463  of  the  Penal  Code  is  applicable  in  ibt 
provided  in  the  present  chapter. 


CHAPTER  VI 


VARIOUS   PROVISIONS 


Art.  36.  The  present  law  may  be  extended  to  Algeria  and  Ae 
colonies  by  regulations  of  public  administration,  which  shall  deter- 
mine under  what  conditions  and  after  what  manner  they  shiH  be 
applicable. 

Upon  the  promulgation  of  the  regulation  concerning  Algm, 
article  16  of  the  law  of  March  30,  1887,  shall  continue  applicable  tB 
that  territory. 

Art.  37.  A  regulation  of  public  administration  shall  detemuK 
the  details  of  application  of  the  present  law. 

This  regulation  shall  be  made  after  advice  of  the  Commissioo  of 
Historic  Monuments. 

This  Commission  shall  be  equally  consulted  by  the  Minister  of 
Fine  Arts  concerning  all  decisions  made  in  execution  of  the  preseat 
law. 

Art.  38.  The  Provisions  of  the  present  law  are  applicable  to  «l 
properties  and  movable  objects  regularly  classified  before  its  proonl* 
gation. 

Art.  39.  The  laws  of  March  30,  1887,  July  19,  1909,  and  Feb- 
ruary 16,  1912,  concerning  the  Conservation  of  Monuments  and  Ob- 
jects of  Art  having  an  Historic  and  Artistic  Interest,  paragraphs  4 
and  5  of  article  17  of  the*law  of  December  9,  1905,  concerning  the 
Separation  of  Church  and  State,  and  generally  all  provisions  cos- 
trary  to  the  present  law,  are  repealed. 

No,  s.    The  English   Ancient  Monuments  Consoudatiom  Am 
Amendment  Act,  1913* 

PART  I 


PurchiM 
of  tncient 
monu- 
ments by 
■rrce- 
meat. 


ACQUISITION    OF   ANCIENT    MONUMENTS 

I. — (i)  The  Commissioners  of  Works  may,  with  the  consent  of  the 
Treasuf}',  purchase  by  agreement,  out  of  any  moneys  which  may  be 
provided  by  Parliament  for  that  purpose,  any  monument  which  ap- 
pears to  them  to  be  an  ancient  monument  within  the  meaning  of  this 
Act. 

(2)  Any  local  authority  within  the  meaning  of  this  Act  atj,  ^ 
they  think  fit,  purchase  by  agreement  any  monument  aitnate  b  ^ 

"3  and  4  Geo.  V,  ch.  32. 
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in  the  vicinity  of  their  area,  which  appears  to  them  to  be  an  ancient 
monument  within  the  meaning^  of  this  Act. 

(3)  For  the  purpose  of  any  such  purchase,  the  Lands  Clauses 
Acts"*  shall  be  incorporated  with  this  Act  (with  the  exception  of  the 
provisions  which  relate  to  the  purchase  and  taking  of  land  otherwise 
than  by  agreement),  and,  in  construinjj  those  Acts  for  the  purposes 
of  this  Act,  this  Act  shall  be  deemed  to  be  the  special  Act.  and  the 
Commissioners  of  Works  or  local  authority,  as  the  case  may  be,  shall 
be  deemed  to  be  the  promoters  of  the  undertaking. 

2. — Any  person  may,  by  deed  or  will,  give,  devise,  or  bequeath  to    Gift.de*" 
the  Commissioners  of  Works  or  to  a  local  authority  all  such  estate  or 
interest  in  any  ancient  monument  as  he  may  be  seized  or  possessed 
of,  and  the  Commissioners  or  authority  may  accept  any  such  gift, 
devise  or  bequest  if  they  think  it  expedient  to  do  so. 

PART  ir 
GUARDIANSHIP   OF   ANCIENT    MONUMENTS 


3. —  (i)  The  owner  of  any  monument  which  appears  to  the  Com- 
missioners of  Works  to  be  an  ancient  monument  within  the  meaning  of 
this  Act  may,  with  the  consent  of  the  Commissioners,  constitute  them 
by  deed  guardians  of  the  monument. 

(2)  The  owner  of  any  monument  which  appears  to  a  local  au- 
thority to  be  an  ancient  monument  within  the  meaning  of  this  Act, 
and  is  situate  in  or  in  the  vicinitj-  of  their  area  may,  with  the  con- 
sent of  the  local  authority,  constitute  them  by  deed  guardians  of 
the  monument : 

Provided  that  the  Commissioners  of  Works  or  the  local  authority, 
as  the  case  may  be.  shall  not  consent  to  become  guardians  of  any 
structure  which  is  occupied  as  a  dwelling-house  by  any  person  other 
than  a  person  employed  as  the  caretaker  thereof  or  his  family. 

*(3)~(4)    Entailed  property',  etc. 

(5)  Except  as  provided  by  this  Act,  the  owner  of  a  monument, 
of  which  the  Commissioners  of  Works  or  a  local  authority  become 
guardians  under  this  Act,  shall  have  the  same  right  and  title  to,  and 
estate  and  interest  in,  the  monument  in  all  respects  as  if  the  Com- 
missioners or  local  authority,  as  the  case  may  be,  had  not  become 
guardians  thereof. 

4. — (i)  Where  the  Commissioners  of  Works  or  a  local  authority 
become  guardians  of  any  ancient  monument  under  this  Act.  they 
shall,  until  they  receive  notice  in  writing  to  the  contrary  from  any 
'  **•■'  •Monument  who  is  not  bound  by  the  deed  constituting 


Effect  of 

becominc 
guardian* 
of  ancient 
monu- 
mentft. 


434 


THE  LAW  OF  CITY  PLANNING  AND  ZONING 


DeKTiD- 
tion   ot 
owner*  (or 
purpofcc 
ol  Part  U. 


them  guardians  of  the  monument,  maintain  the  monument,  and  fttuS, 
with  a  view  to  the  maintenance  of  the  monument,  have  ^cotSA  hy 
themselves,  their  inspectors,  agents  or  workmen  to  the  monumcfit  for 
the  puri>ose  of  inspecting  it,  and  of  bringing  such  materials  and 
such  acts  and  things  as  may  be  required  for  the  maintenaxioe  the 

(2)  All  expenses  incurred  by  the  Commissioners  of  Worfca  in 
maintaining  the  monument  shall,  subject  to  the  approval  of  the 
Treasury,  be  defrayed  out  of  moneys  provided  by  Parliament. 

(3)  The   expression   "maintenance"   in   this   section   include*  th 
fencing,  repairing,  and  covering  in,  of  a  monument   and  the  doang 
of  any  other  act  or  thing  which  may  be  required  for  the  purpose  of 
repairing  the  monument  or  protecting  it  from  decay  or  injury,  and 
the  expression  "maintain"  shall  be  construed  accordingly. 

5. — (i)  The   following  persons  shall  be  deemed  to  be  owners  of 

monuments  for  the  purposes  of  this  Part  of  this  Act,  that  is  to  say:j 

(0)   Any  person  entitled  for  an  estate  in  fee  to  the  posscssioa 

or  receipt  of  the  rents  and  profits  of  any  freehold  or  cofiy- 

hold  land; 

(b)  Any  person  absolutely  entitled  in  possession  to  a  beneficbl 
lease  of  land  of  which  not  less  than  forty-five  years  are 
unexpired,  but  no  lease  shall  be  deemed  to  be  a  beocficii3 
lease  within  the  meaning  of  this  section  if  the  rent  rr»erfed 
thereby  exceeds  one  third  part  of  the  full  annual  ralcic  of 
the  land  demised  by  the  lease; 

(c)  Any  person  entitled  under  any  existing  or  future 
for  the  term  of  his  own  life,  or  the  life  of  a.ny  other  per* 
son.  to  the  possession  or  receipt  of  the  rents  and  promts  of 
land  of  any  tenure,  in  which  the  estate  for  tltc  thne  being 
subject  to  the  trusts  of  the  settlement  is  an  c-'t  '  "ivtA 
or  years  renewable  for  ever,  or  an  estate  reiii  r  a 
term  of  not  less  than  sixty  years,  or  an  estate  t\/f  ,4  IcfW 
of  years  of  which  not  less  than  sixty  are  unexpired;  or 
any  greater  estate; 

(d)  Any  body  corporate,  any  corporation  soJe,  any  trustees  for 
charibes,  and  any  commissioners  or  trustees  for  ccclcaijutkal, 
collegiate,  or  other  public  purposes,  entitled,  in  the  cue  of 
freehold  or  copyhold  land,  in  fee,  and  in  the  case  of  Icaae- 
hold  land,  to  a  lease  for  an  tinexpircd  term  of  not  lest  thao 
sixty  years. 

(2)  Where  any  person  who,  by  virtue  of  thii  is  to  be 

deemed  the  owner  of  a  monument  is  a  minor,  or  ^  id 

the  guardian  or  committee,  or,  in  Scotland,  the  tutor  or  curatod 
the  case  may  be,  of  that  person  shall  l»e  the  owner  for  0 
of  this  Part  of  this  Act,  and,  where  such  owner  is  a  mar  i^n. 

she  shall  have  power  to  execute  a  deed  constitutinc  tur   uc«inmi*- 
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PART   III 


PEOTECTION  OP  ANOENT  MONUMENTS 


kioners  of  Works  or  a  local  authority  guardians  notwithstanding  that 
she  is  restrained  from  anticipation. 

(3)  In  this  section  the  expression  "entitled"  means  beneficially 
entitled;  and  the  expression  "land"  means  land  whicli  is  the  site  of 
an  ancient  monument,  whether  the  land  is  or  is  not  subject  to  incum- 
^—braoc 

^V      6. —  (i)  If  the  Ancient  Monuments  Board  constituted  under  this 
Act  report  to  the  Commissioners  of  Works  that  any  monument  is  in 
ing-er   of   desiruciioii   or   removal   or   damage    from   neglect   or   in- 
fudicious  treatment,  and  that  the  preservation  of  the  monument  is  of 
itional  importance,  tJie  Commissioners  may,  if  they  think  fit,  and 
it   appears  to  them  that  the   monument   is  an  ancient  monument 
ithin  the  meaning  of  this  Act,  make  an  order  (in  this  Act  referred 
to  as  a  Preservation  Order)  placing  the  monument  under  the  protec- 
lon  of  the  Commissioners: 

Provided  that,  if  in  any  case  the  Commissioners  of  Works  con- 
lider  that  the  making  of  such  an  order  is  a  matter  of   immediate 
urgency,  the  Commissioners  may  make  the  order  without    receiving 
any  such  report  as  aforesaid. 

1(2)  Where  the  Ancient  Monuments  Board  have  reason  to  believe 
VLt  any  monument  is  in  danger  as  aforesaid,  and  that  the  preserva- 
on  of  the  monument  is  of  national  importance,  they  may  themselves, 
r  by  any  person  authorised  in  writing  by  them,  enter  at  any  reason- 
hie  time  upon  any  premises  for  the  purpose  of  enabling  them  to 
eterminc  by  inspection  of  the  monument  whether  it  is  proper  for 
icm  to  report  to  the  Commissioners : 
Provided  that,  unless  the  Ancient  Monuments  Board  consider  that 
the  inspection  of  the  monument  is  a  matter  of  immediate  urgency, 
Ihcy  shall  give  not  less  than  seven  clear  days'  notice  to  the  occupier 
of  the  premises  of  their  intention  so  to  enter  upon  them. 
^B      (3)  A    Preservation   Order    shall   have    efTFect    for   a   period   of 
^^ighteen  months  after  the  date  on  which  it  is  made,  but  on  the  ex- 
piration of  that  period  shall  cease  to  have  effect  unless  it  has  been 
confirmed  by   Parliament;  and,  if  a  Preservation  Order  so  made  is 
not  confirmed  by  Parliament  within  a  period  of  eighteen  months,  no 
^^urther  Preservation  Order  shall  be  made  with  rcffcrence  to  the  same 
^■Donument  until  after  the  expiration  of  five  years  from  the  date  on 
^^irhich  the  Order  which  has  ceased  to  have  effect  was  made. 

(4)  The  Commissioners  of  Works  may  bring  in  a  Bill  for  con- 
firnting  any  Preservation  Order,  and  if,  while  the  Bill  confirming 
any  such  Order  is  pending  in  either  House  of  Parliament^  a  petition 
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is  presented  against  the  Order,  the  Bill,  so  far  as  it  relates  lo  tm 
order,  may  be  referred  to  a  select  committee  or,  if  the  two  Hooki 
of  Parliament  think  fit  so  to  order,  to  a  joint  committee  of  ttoe 
Houses,  and  the  petitioner  shall  be  allowed  to  appear  and  oppose  as 
in  the  case  of  a  private  Bill. 

(5)  Where  a  Committee  on  a  Bill  for  confirming  any  Presenrt- 
tion  Order  report  by  a  majority  of  the  members  for  the  time  bciif 
present  and  voting  that  a  petitioner  against  the  Bill  has  been  mirei- 
sonably  subjected  to  expense,  or  has  been  subjected  to  an  unreason- 
able amount  of  expense  in  defending  his  rights  proposed  to  be  inta^ 
fered  with  by  the  Bill,  they  may  award  cost  against  the  Comnis- 
sioners  of  Works  and  any  costs  under  this  section  may  be  taxed  and 
recovered  in  accordance  with  the  Parliamentary  Costs  Act,  186^ 

7. — (i)  While  a  Preservation  Order  is  in  force,  the  monument  to 
which  the  Order  relates  shall  not  be  demolished  or  removed,  nor  shall 
any  additions  or  alterations  be  made  thereto  or  any  work  carried  oat 
in  connection  therewith  except  with  the  written  consent  of  the  Cooi- 
missioners  of  Works. 

(2)  If,  while  a  Preservation  Order  is  in  force,  it  appears  to  the 
Commissioners  of  W^orks  that  owing  to  the  neglect  of  the  owner  of 
the  monument  the  monument  is  liable  to  fall  into  decay,  the  Com- 
missioners may,  with  the  consent  of  the  Treasury,  make  an  order 
constituting  themselves  guardians  of  the  monument  so  long  as  the 
Preservation  Order  is  in  force,  and  in  that  case  the  provisions  of 
this  Act  shall,  during  that  period,  take  effect  as  if  the  Commissioners 
had  been  constituted  guardians  by  virtue  of  a  deed  executed  by  the 
owner. 

Any  order  made  under  this  subsection  may  be  revoked  at  any  time 
by  the  Commissioners. 

8. — This  Part  of  this  Act  shall  not  apply  to  any  structure  which  ap- 
pears to  the  Commissioners  of  Works  to  be  occupied  as  a  dwelling- 
house  (otherwise  than  by  a  person  employed  as  the  caretaker  thereof 
or  his  family). 

PART  IV 
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GENERAL 

Suppletnental  Provisions  as  to  Preservation  of  Monuments 

9. — The  Commissioners  of  Works  or  any  local  authority  may  re- 
ceive voluntary'  contributions  toward  the  cost  of  the  maintenance  and 
preservation  of  any  monument  of  which  they  may  become  the  owners 
or  guardians  under  the  provisions  of  this  Act,  and  may  enter  into 
any  agreement  with  the  owner  of  any  such  monument  or  widt  uy 
other  person  as  to  the  maintenance  and  preservation  of  the  OHHh. 
mcnt  and  the  cost  thereof. 
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10, — The  Commissioners  of  Works  and  any  local  authority  may,  in 
respect  of  any  monument  of  which  they  arc  the  owners  or  guardians 
(but  wliere  ihcy  are  guardians  only  with  consent  of  the  owner  of 
the  momimeni),  enter  into  and  carry  into  effect  any  agreements  for 
the  transfer  from  the  Commissioners  to  the  local  authority,  or  from 
Jic  local  authority  to  the  Commissioners,  or  from  the  local  authority 
another  loc^l  authority,  of  the  monument,  or  of  any  estate  or  inter- 
therein,  or  of  the  guardianship  thereof. 

11. — Any  local  authority  may,  if  ihey  think  fit,  at  the  request  of  the 
ler,  undertake  or  contribute  towards  the  cost  of  preserving,  main- 
lining, and  managing,  any  monument  which  appears  to  them  to  be 
ancient  monunicnt  and  is  situate  in,  or  in  the  vicinity  of,  their  area, 
lelher   they  have   purchased  the   monument   or   become  guardians 
it  under  this  Act  or  not:  Provided  that  the  plans  and  specification 
all  works,  other  than  those  of  immediate  necessity,  to  he  under- 
taken or  contributed  by  the  local  authority  shall  be  submitted  to  the 
icicnt  Monuments  Board,  and   the  Board,   if  tliey  object   to  any 
ins  or  specifications,  shall  report  the  matter  to  the  Commissioner 
Works,  whose  decision  shall  he  final. 

12. —  (i)  The  Commissioners  of  Works  shall  from  time  to  time 
cause  to  be  prepared  and  published  a  list  containing — 

(a)  such  monuments  as  are  reported  by  the  Ancient  Monuments 
Board  as  being  monuments  the  preservation  of  which  is  of 
national  importance;  and 

(b)  such  other  monuments  as  the  Commissioners  think  ought  to 
be  included  in  the  list; 

the  Commissioners  shall,  when  they  propose  to  include  a  monu- 
:nt  in  the  list,  inform  the  owner  of  the  monument  of  their  inten- 
tion and  of  the  penalties  which  may  be  incurred  by  a  person  guilty 
an  oflfcnce  under  the  next  succeeding  subsection. 
(2)  Where  the  owner  of  any  ancient  monument  which  is  included 
\n  any  such  liil  of  monuments  as  aforesaid  proposes  to  demolish  or 
:move  in  whole  or  in  part,  structurally  alter,  or  make  additions  to, 
ic  monument,  he  shall  forthwith  give  notice  of  his  intention  to  the 
»mmissioncrs  of  Works,  and  shall  not.  except  in  the  case  of  urgent 
ressity,  commence  any  work  of  demolition,  removal,  alteration,  or 
Idition  for  a  period  of  one  month  after  having  given  such  notice; 
id  any  person  guilty  of  a  contravention  or  of  non-compliance  with 
'  ;ion  shall  be  liable  on  summary  conviction  to  a  fme  not 
one  hundred  pounds,  or  to  imprisonment  for  a  term  not 
excccding^  three  months,  or  to  both. 

{^)  This  section  shall  not  apply  to  any  structure  which  is  occupied 
as  z  dwelling-house  by  any  person  other  than  a  person  employed  at 
the  caretaker  thereof  or  his  family. 
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Public  Access  to  Monumenis  and  Penalty  for  Injuring  MomaanaUM 
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13. — The  public  shall  have  access  to  any  monument  of  whicli  the 
Commissioners  of   Works   or   a   local   authority  arc   the    owners  or 
guardians  at  such  times  and  under  such  regulations  as  may  from 
to  time  be  prescribed  by  the  Commissioners  or  local  authority: 
Provided  that— 
(a)  this  section  shall  not  apply  to  any  monument  of  which  Ae 
Commissioners  or  a  local  authority  have   been   constxtuted 
the  guardians  before  the  commencement  of  this  Act,  except 
in  cases  where  the  consent  of  the  owner  has  been  gircn  to 
the  public  having  access  to  the  monument  cither  by  the  i)eed 
constituting  the  Commissioners  or  local  aulhorit}-  the  guard- 
ians  or  otherwise ;  and 
(6)  Where  the  deed  constituting  the  Commissioaers  or  bcal 
authority  the  guardians  of  the  monument,  in  the  case  of  a 
deed  executed  after  the  commencement  of  this  Act,  so  pro- 
vides,  the  public  shall   not  have  access  to  the  monitintBt 
without  the  consent  of  the  owner  of  the  monument. 
14, —  (i)    If  any  person  injures  or  defaces  any  monument  of  whkfa 
the  Commissioners  of  Works  or  a  local  authority  are  the  owners  or 
guardians,  or  which  is  the  subject  of  a  Preservation  Order,  or  to 
which  this  section  applies  by  virtue  of  an  Order  in  C-  -t---'  -rade 
thereunder,  that  person  shall,  on  summarj*  conviction,  b<  tber 

to  a  fine  not  exceeding  five  pounds,  and,  in  addition  to  the   nnc, 
pay  such  sums  as  the  court  by  whom  he  is  tried  think   fusi   for  thai 
purpose  of   repairing  any  damages  caused   by  him,  or  ^*30- 

ment  with  or  without  hard  labour   for  a  term   not  e.\  _   ooe 

month. 

(2)  In  England,  any  person  convicted  of  an  ofFetKc  under  t!Ktt 
Act  may  appeal  to  quarter  sessions  in  manner  provided  by  the  SvnH 
mary  Jurisdiction  Acts. 

(3)  The  owner  of  an  ancient  monument  shall  not  be  pumiha^! 
under  this  section   in   respect  of   any  act      "  th* 
monument,  except  in  cases  where  the  C                                            .of 
the  local  authority  have  been  constituted  guardians  ot  thf  monumcflC 
and  in  that  case  he  may  be  dealt  with  as  if  he  were  noc  the 

{4)     His  Majesty  may,  by  Order  in  Council,  drdare  thai 
section  shall  apply  to  any  monument  specified  m 
appears  to  His  Majesty  to  be  an  ancient  monumcm 
fng  of  the  Act,  and  on  any  such  Order  being  made  uii^  scaiun  luaii 
apply  accordingly. 


tiiae^J 
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Ancient  Monuments  Board  and  Inspectors 


15. — (i)  The  Commissioners  of  Works  shall  constitute  an  Advis^ 
Board  under  the  name  of  the  Ancient  Monuments  Board,  consist- 
oi  members  representing  the  bodies  named  m  the  First  Sdiedule  to 
this  Act,  and  such  other  members  as  the  Commissioners  of  Works 
ly  appoint;  and  may,  if  and  when  they  think  it  desirable  to  do  so. 
ititute  separate  advisory  boards  for  Scotland  and  Wales,  and,  in 
:h  case,  Uie  ohiigation  to  appoint  members  representing  the  bodies 
imed  in  the  First  Schedule  of  this  Act  shall,  so  far  as  those  bodies 
'are  bodies  whose  activities  are  confmed  to  England,  Scotland,  or 
Wales,  be  construed  distributively. 

{2)     His  Majesty  may,  by  Order  in  Council,  alter  the  First 
Schedule  to  this  Act. 

(3)  The  Ancient  Monuments  Board  may,  if  so  requested  by  the 
»cr  of  an  ancient  monument,  jajivc  advice,  free  of  charge,  except 
out-of-pocket  expenses,  witli  reference  to  the  treatment  thereof. 
16. — (i)  The  Commissioners  of  Works,  with  the  consent  of  the 
Treasury,  shall  appoint  one  or  more  inspectors  of  ancient  monu- 
:nts,  and  it  shall  he  the  duty  of  those  inspectors  to  report  to  the 
>mmissioners  of  Works  on  the  condition  of  ancient  monuments  and 
on  the  best  mode  of  preserving  them. 

(2)     There  shall  t>e  paid,  out  of  moneys  provided  by  Parliament, 
any  inspectors  so  appointed,  such  remuneration  and  allowance  for 
»cnses  as  may  be  determined  by  the  Treasury. 
17.— (i)    The  Commissioners  of  Works  may,  if  they  think  fit,  give 
tvice  with  reference  to  the  treatment  of  any  ancient  monument,  and 
iflll,  as  and  when  required,  give  that  advice  with  reference  to  the 
treatment  of  any  monument  which  is  placed  under  their  protection  by 
rtuc  of  a  Prcscn'alion  Order. 

(2)  The  Commissioners  of  Works  may  also,  if  in  their  opinion 
s  advisable,  superintend  any  work  in  connection  with  any  ancient 

intiment  if  invited  to  do  so  by  the  owner,  and  shall  superintend 

such  work,  whether  required  to  do  so  by  the  owner  or  not,  in 

jnnection  with  any  monument  which  is  placed  under  their  protection 

virtue  of  a  Prescnation  Order  if  in  their  opinion  it  is  advisable. 

(3)  Any  such  advice  and  superintendence  shall  be  given  free  of 
irge,  except  that  a  charge  may  be  made  for  out-of-pocket  expenses 
the  case  of  monuments  which  are  not  placed  under  the  protection 

of  the  Commissioners  by  virtue  of  a  Preservation  Order. 
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i8L    Where  it  appears  to  the  council  of  a  borough  or  a  district,   5*teJ*^J 
Ich  cxpres&ioo  in  this  Act  shall  include  the  Common  Council  of  the 
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TKE  LA^V  r.F  aTV  PLAXKDCG  AKT*  ZOKING 


Cirv  of  Lorioyr;  ti:a*.  the  erectior.  of  buildiners  of  a  stvk  01  xrdntB- 
turt  ir  r:£.rT:iy:'\  with  'Jth^r  bu:idin|:s  of  artistic  xnerh  rriiriiig  in  Ik 
Vjc&:i'>  ii  ?Tn;»»:a»rC  ii:  consequeiict  of  ary  byclaws  with  respeawwsK 
fitrte'.t  or  buildiiigr  ir:  f'jrct  ir.  lut  lioronph  or  districi.  the  CDondli^, 
witr.  the  cvrjb'.-Tr.  of  tht  Loct'  Government  Bcjard.  relax  Ac  brtkirsB 
far  fci  tRfcv  lit  necessary  10  aliow  the  erection  of  sncii  bmldiiiES.  |n» 
vi^ec  t'r;a*.  t>ie  counci'  i*  satisfied  that  such  bnildinir!-  can  be  aroed 
vitr.  due  Te^it^d  to  safety  froir  rre  and  to  sanitation :  Pnmded  ato 
that  no  byelaw  t  in  force  in  the  C':ty  of  London  shall  br  rdaxEd  mkr 
this  sectior.  such  as  are  administered  b>-  the  Common  ConncS  of  Ik 
City  of  J-/j'idon. 

.">.  Tfj'.  Advertisements  Kejrulation  Act.  3007."  shaT  be  cmamri 
as  if  the  yj\\'*:T^  of  loca'  amhiTTty.  as  defined  hy  that  Act,  indnded 
a  ;>ower  to  make  bjelcws  ;*roh:li:t:nc  or  resinctmir  Ae  display  V 
advert.i*»err»ent*r  or  notices  of  such  a  nature  or  in  such  a  manner  e 
to  be  detrirnemaj  to  the  amenhies  of  any  ancient  monuxncn:  spcriiiEd 
in  the  bye!aw.  Any  ;*ower  to  make  bj^elaws  riven  hr  Ais  section 
s!ia!l  }/*:  in  addition  to.  and  not  in  deroration  of.  the  ptywcrs  to  nd' 
byelawb  piven  by  the  Advertisements  Regulation  Act.  1OC7.  or  K  iw 
other  Act. 

20. —  f  I )  For  the  purposes  of  thi?  Act.  the  CommissianciT  of 
\\'ork'.  *hal)  }/^  a  body  corporate  by  that  name  and  shaK  hare  pcr- 
petyat  *u':':«.>vion  and  a  common  seal,  and  may  acquire  In*  pifi.  wiS 
or  otherv/iyr.  arid  ?io'd  without  license  in  mortmain,  am-  land  or  esa« 
fjT  intertr't  in  land. 

'21  *.r.y  ';o:iveyance.  appo:T:tment.  devise  or  bequest  of  land 
or  ar.-y  t-rtat*:  or  intfrrest  in  land  under  this  Act  to  the  Commissioaes 
of  \\'orkv  or  a  loca!  a'jthority  shall  not  be  deemed  to  be  a  comrer- 
ari'.':.  a;)po-:i'rn';r3t.  d'rvise  or  *jeqt:cst  to  a  charitable  use  within  tne 
mear.'in;.'  of  ^}.|■  .Acts  rfrlatinjf  to  charitable  uses. 

'^i.-  fjj  '\}i::  courjci;  of  every  county  and  borougrh  and  the  Com- 
nrjon  flo'^rif.".]  of  the  Tity  of  London  shall  be  a  local  authority-  withia 
the  nieauirijf  of  thi-;   .\ct. 

•  (2)  I-xp'-ij'-'s  of  local  authoritj-  under  this  Act,  out  ot  wha 
public  fund  i^ayab'i.-.  etc. 

22.  In  tlii-  Act  the  cxpresision  "monument"  includes  any  stiuoore 
or  <  n-rtion.  otlu-r  than  ecclesiastical  building  which  is  for  the  thnc 
briiiK  ii^ed  for  *-ccIi:'*iri*-tical  purposes;  and  the  expression  •'anamt 
moiiinn*rit"  include  >  any  monument  specified  in  the  schedule  lo  the 
.Ancient  Monuments  F'rotcction  Act.  1882.  and  any  other  monuments 
or  t]iin;fr  v.hirh,  in  the  opinion  of  the  Commissioners  of  Works,  ire 
of  a  likt-  cliarart* T.  and  any  monument  or  part  or  remains  of  a  nxm- 
mcnt,  the  jm  nervation  of  which   is  a  matter  of  public  intereit  fcy 


•  Suininari/'-d. 
"Sec  pp.  420,  441. 
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of  the  historic,  architectural,  traditional,  artistic,  or  archaco- 
:al  jn!er«t  atlacliing  thereto,  and  the  site  of  any  such  momimcnt, 
of  am-  remains  thereof;  and  any  part  of  the  adjoining  land  which 
ly  be  required   for  the  purpose  of  fencing,  covering  in,  or  other- 
preserving  the  monument  from  injury,  and  also  iticludes  the 
IS  of  access  thereto. 

•  aj. — ( I  >     Reports,  to  whom  made,  etc 
(2)     Application  to  Scotland. 

♦  34.    Repeals. 
2^5. — (i)    This  Act  may  be  cited  as  the  Ancient  Monuments  Con- 

lAolidation  and   Amendment  Act,   1913. 

(a)    This  Act  shall  not  apply  to  Ireland. 


lEcpctl 

Short 
tittff  And 


FIRST  SCHEDULE 

The  Royal  Commission  on  Historic  Monuments  in  England. 

TTie  Royal  Commission  on  Historic  Monuments  in  Scotland. 

The  Royal  Commission  on  Historic  Monuments  in  Wales. 

The  Society  of  Antiquaries  of  London. 

The  Society  of  Antiquaries  of  Scotland. 

The  Royal  Academy  of  Arts. 

The  Royal  Institute  of  British  Architects. 

The  Trustees  of  the  British  Museum. 

The  Board  of  Education. 


title. 


No.  4^    The  English  Advertisements  Regotjition  Act,  1907" 

An  Act  to  authorize  Local  Authorities  to  make  Byelaws  respecting 
Exhibition  of  Advertisements. 
1. — This  Act  may  be  cited  as  the  Advertisements  Regulation  Act,    Sbort 

a. — Any  local  autiiority  may  make  byelaws — 

(1)    For   the    regulation   and   control   of    hoardings   and   similar  LociIm. 

-uctures  used   for  the   purpose  of   advertising   when  they   exceed  JJ*^^*^'** 

retre   feet   in  height:  (w»«rto 

(2>     For  regulating,  restricting,  or  preventing  the  exhibition  of  ut*i*for*" 

ncnts  in  such  places  and  in  5uch  manner,  or  by  such  means.  »^K"l*"on 

.     .        .  ,  ,  .    .  ,  -  -,  ,  ,  of  a-lvtr- 

(*t   injuriously  the  amenities  of  a  public  park   or  pleasure    tifcemcnu. 
kde,  or  to  disfigure  the  natural  beauty  of  a  landscape: 
led  that  a  local  authorit>'  in  making  byelaws  under  this  section 
provide  for  the  exemption  from  the  operation  of  such  byelaws 

I. 
K  M  in  6CC    15  of  the  act. 

7  H*lw-Ard  VII.  ch.  27. 


« 
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of  any  hoardings  and  similar  structures  in  use  for  advertisios  pa^ 
poses  at  the  time  of  the  makit^  of  the  byelaws,  and  of  any  advertiie- 
ments  exhibited  at  that  time,  for  such  period,  not  beiag  less  than  fiic 
years  from  that  time,  as  they  may  think  fit. 

3. — (i)  A  byelaw  made  under  this  Act  shall  not  haTC  say 
effect  until  confirmed  by  the  Secretary  of  State,  and  shall  not  be  ■ 
confirmed  until  at  least  thirty  days  after  the  local  authority  have  pub- 
lished it  in  such  manner  as  the  Secretary  of  State  may  by  geoersl  or 
special  order  direct. 

(2)  The  Secretary  of  State  shall,  before  confinmng  any  bycIaw, 
consider  any  objections  to  it  which  may  be  addressed  to  him  by  per- 
sons affected  or  likely  to  be  affected  thereby. 

(3)  The  Secretary  of  State  may,  before  confirming  any  byeliw, 
order  that  a  local  inquiry  be  held  with  respect  to  the  byelaw  or  wiA 
respect  to  any  objections  thereto.  The  person  holding  any  such  in- 
quiry shall  receive  such  remuneration  as  the  Secretary  of  State  naj 
determine,  and  that  remuneration  and  the  expenses  of  the  local  iaqniiy 
shall  be  paid  by  the  local  authority  making  the  byelaw. 

(4)  Byelaws  made  under  this  Act  may  apply  either  to  the  whole 
area  of  the  local  authority,  or  to  any  specified  part  thereof. 

(5)  Byelaws  made  by  a  county  council  shall  not  be  of  any  force 
or  effect  within  any  borough  or  urban  district  the  council  of  wfasch 
is  a  local  authority  under  this  Act. 

(6)  The  production  of  a  copy  of  any  byelaw  certified  by  a  per- 
son purporting  to  be  the  derk  of  the  local  authority  to  be  a  true  copy 
shall,  until  the  contrary  h  proved,  be  evidence  of  the  byelaw  and  of 
the  due  making  thereof,  and,  if  it  is  so  stated  in  the  certificate,  of  the 
byelaw  having  been  duly  confirmed. 

*  4. — Expenses  incurred  by  local  authority  in  carrying  act  into 
effect,  out  of  what  public  fund  paid,  etc. 

5. — The  powers  and  provisions  of  this  Act  shall  be  deemed  to  be 
in  addition  to  and  not  in  derogation  of  any  powers  and  provisions  of 
any  local  Act,  and  any  powers  of  making  byelaws  under  any  genersl 
Act  and  any  such  powers  and  provisions  may  be  exercised  sod 
enforced  in  the  same  manner  as  if  this  Act  had  not  been  passed. 

*6.    Application  to  Scotland. 

•  7.    Definition  of  "local  authority." 

*8-io.     Enforcement,  application  to  Ireland,  and  penalties. 


Summarized. 


PART  VII 
CITY  PLANNING  ADMINISTRATION 


CHAPTER  I. 

PLANNING  ADMINISTRATION  IN  ITALY, 
SWEDEN  AND  GERMANY 

Importance  of  Administration. — To  the  average  citizen 

only  real  test  of  a  principle  is  whether  it  works  or  not. 

►g^cally  this  may  not  always  be  fair;  the  principle  may  be 

:t,  the  means  of  applying  it,  faulty.    The  average  citizen 

ill  have  none  of  such  fine  spun  distinctions.    To  get  his  vote 

rou  must  "show  him,"  and  the  only  way  to  accomplish  it  is  to 

lo  the  job."    Thus  administration,  important  in  all  practical 

"airs,   is  esf)ecially  so  in  matters  like  city  planning,  where 

>Iitica1  support  for  a  new  principle  is  necessary  and  success  is 

:nden!  upon  votes.     If  city  planning,  when  introduced  id 

^y  community,  is  badly  administered  and  proves  a  failure,  it 

will  be  a  long  time  before  that  community,  whatever  niethwls 

of  applying  it  be  proposed,  will  give  it  a  new  trial.    The  previ- 

is  parts  of  this  treatise  have  been  taken  up  with  the  substance 

dty  planning  law :  this  last  part  is  concerned  with  the  no  less 

iportant  matter  of  its  administration. 

Importance  of  Foreign  Administration  to  Us. — In  the 

previous  parts  of  this  work,  devoted  to  the  presentation  of  the 

ibstance  of  city  planning  law  in  the  United  States,  foreign 

islation  has  been  freely  cited,  and  the  same  free  use  will  be 

le  of  it  in  this  last  part  concerned  witli  its  administration. 

*0  US  in  this  country  the  study  of  foreign  methods  of  city 

king  in  connection  with  our  own,  is  perhaps  especially  im- 
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portant,  both  because  city  planning  is  much  newer  here  than  in 
Europe  and  administrative  methods  are  of  slow  growth,  and 
because  political  administration  is  one  of  the  things  in  whichj 
we  iiave  been  least  successful.     That  we  shall  anywhere  fii 
procedure  ready  made,  wliich  we  can  with  advantage  adopt,  iS 
not  probable.    Administrative  methods  are  in  no  small  i- 
dependent  on  local  conditions  and  the  institutions  of  wli 
form  a  part    The  study  of  foreign  institutions  may,  however^ 
bring  home  to  us  the  necessity,  and  even  suggest  the  substance*^ 
of  amendments  to  our  own;  and — what  is  perhaps  even  more 
important  in  our  country,  where  city  planning  legislation 
still  too  recent  to  be  judged  altogether  by  its  results — these  {or« 
eign  institutions  may  give  us  a  basis  for  passing  at  least  a  pro- 
visional judgment  on  the  aim  and  efficiency  of  our  methods. 
City  planning  is  a  science;  in  its  application  to  difT  '  '-ali- 

ties  it  varies  greatly,  but  everywhere  the  same  pri      .        itoW 
ktrue,  everywhere  the  main  aim  of  city  planning  is  the  sain^^ 
to  bring  about  a  unity  in  the  construction  of  the  given  co«n- 
munit}-;  and  city  planning  administration  is  successful  in 
portion  as  it  attains  this  aim. 

City  Planning  Law  of  Recent  Growth. — The  kiiuAle^J^ 
and  practice  of  city  planning  goes  back  to  the  niu^l  ancient 
times;  but  city  planning  law  is  a  recent  growth.     It  is  not 
construction  by  royal  fiat  or  special  act  is  su]'         '    '  '       on- 
struction  in  accordance  with  rules  of  general     .  ^  .  in     ii 

which  procedure  and  the  rights  of  all  parties  affected  are  fixe^^| 
that  plantiin^  law  as  now  known  can  come  into  existence.  * 

The  Italian  Planning  Law. — Perhaps  the  first  significant 
modern  law  attempting  to  deal  with  the  various  phai^cs  of  cil 
planriiii^  is  to  be  found  in  Italy,    This  law.  • 

tains  the  four  provisions  most  essential  in  a       ,  , 

— those  for  the  preparation  of  the  plan,  for  its  adoption  by  tbe^ 
public  auiliorities  as  the  rule  governing  fm-- 

its  protection  against  the  encroachments  o:    

land  planned,  and  for  construction  in  due  tune,  it)  tht' 

taking  of  the  necessary  land.    The  plan  under  the 

however,  embraces  only  public  streets  and  ><juarcft,  i-. j,  .  - 

all  the  other  factors  of  city  construction  which  arc  90  cftsentizl 
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city  unity  and  efficiency.     Later  legislation,  however,  au- 
thorizes zoning. 

Origin  of  Planning  LegislatiorL — Planning  legislation  in 
is  an  outgrowth  or  special  application  of  the  law  of  con- 
ition,  or  "expropriation"  as  it  is  called  in  the  Roman  law 
luniries  of  continental  Europe.  In  the  expropriation  of  land 
plan  is  required,  which  must  be  approved  by  an  executive  or 
jgislativc  decree  declaring  the  carrying  out  of  the  plan  to  be 
public  utility;  and  thereafter,  pending  the  completion  of  the 
ing,  the  owner,  although  still  in  possession  of  the  land  and 
itled  to  make  any  other  use  of  it,  is  forbidden  to  do  anything 
which  will  render  that  taking  more  expensive.  The  fact  that 
interval,  in  city  planning  expropriation,  between  tlie  making 
the  plan  and  the  taking  is  much  longer  than  in  other  cases 
does  not  present  the  difRcuIties  to  them  that  it  does  to  us.  In 
Europe  while  the  actual  taking  of  property  must  in  all  cases 
be  paid  for,  compensation  for  the  infringement  of  properly 
rights  is  left  more  to  the  conscience  and  good  judgment  of  tlie 
;islalure  than,  as  with  us,  to  the  courts.  Since,  therefore, 
lere  is  no  provision  in  the  city  planning  expropriation  law  for 
tyment  for  this  lessening  of  the  former  rights  of  the  property 
'  lit  on  the  contrary  an  express  statement  that  no  com- 
u  is  due,  none  can  be  claimed,  nor  can  the  law  be  chal- 
igtd  on  that  account.^  The  Italian  planning  law  is  chapters 
I  and  V'll  of  the  General  Expropriation  Law  of  June  25, 
»5,*  and,  like  other  chapters  in  that  law,  is  dependent  uptm 
^ovisions  in  other  partslof  it.  The  statute  has  been  amended 
mm  time  to  time,  but  in  essentials  it  is  the  same  as  it  was  in 
>5  when  first  passed. 

Regulation  and   Extension   Plans. — Under  the   Italian 
^w,  "building"  plans  are  divided  into  "regulatory"  plans — 
c,  plans  of  the  lines  of  future  streets  and  stjuares  and  the 
change  in  the  lines  of  existing  streets  and  squares  in  the  present 
lilt-up  city — and  "extension"  plans,  or  plans  of  additions  to 
It  city.    Communes  with  a  population  of  10,000  or  over  are 
Ithorizcd  to  make  regulatory  plans,  and  communes  showing 

Stt  p.  13. 
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more  rapidly  or  fundamentally  under  the  new  governments  than 
they  would  have  been  under  the  old.  In  any  event  the  existing 
law,  useful  to  us  less,  perliaps,  as  a  rule  binding  upon  the  Ger- 
man people  than  as  a  body  of  precedent  and  experience,  wffl 
remain  wftrthy  our  careful  study. 

Planning  Jurisdiction  of  Empire  Within  States, — The  j 
German  Empire  was  a  federal  union  of  states  in  many  respects fl 
like  our  own  union.    In  general,  city  planning  was  a  matter  of  ™ 
state,  as  distinguished  from  Imperial,  concern,  and  tlicreiore 
under  state  jurisdiction.      Manufacturing,   however,    was  in 
some  respects  an  Imperial  matter,  and  was  regulated  by  an 
Imperial  Industrial  Law.**    This  Imperial  statute  regulated  ihe 
building  of  various  kinds  of  factories ;  but  provided  for  its  own 
execution  by  state  officials  or  local  functionaries  under  state  au-  mi 
thority,  and  allowed  them  to  pass  additional  and  more  stringent  M 
and  detailed  laws  and  regulations,  a  pennission  of  which  the^ 
made  free  use;  and  thus  building  regulation  and  zoning  are  m^ 
fact  almost  entirely  matters  of  state  and  local  law  and  practice  H 
Other  city  planning  matters,  over  some  of  which  it  would  utm 
that  the  Empire  might  have  exercised  jurisdiction  if  it  had  seen  H 
fit,  have  in  fact  been  left  entirely  to  the  sq»arate  states.     In  this  ™ 
study  of  city  planning  law  in  Germany,  therefore,  it  is  the  law 
of  the  various  states,  and   the  local  ordinances  under  than, 
which  will  be  taken  up,  with  only  an  occa>innal  reference  to 
the  constitution  and  laws  of  the  nation. 

State  Planning  Jurisdiction.— Each  oi   the  ■    five 

states  of  the  former  German  Empire,  in  planning  „  u.  ..ibcr 
matters  wholly  or  largely  within  state  control,  had  tlic  pcwwr 
to  pass  practically  such  legislation  as  it  saw  fit.  In  fact  thor 
are  in  tliese  planning  laws  and  in  the  legal  systems  o£  whidi 
they  form  a  part  many  important  differences,  but,  as  a  result 
of  common  history,  language  and  environment  atKl  of  the  in- 
fluence of  the  states  upon  one  another,  they  arc.  in  outline  and 
general  principle,  much  the  same. 

Local  Self-Govemment  and  State  Control — Thnragh-  ■ 
out  Germany,  in  plamiing  as  in  other  local  mnt*--  •»- —  -r  :  ^ 
brge  measure  of  local  sclf-governmcrt.    This 
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in  the  cities,  where  in  local  affairs  the  municipalit>'  has  juris- 
diction unless  deprived  of  it,  instead  of,  as  in  this  country, 
only  when  conferred.  City  government  has  its  grave  defects 
in  Germany.     Before  the  war,  in  many  Prussian  cities,  under 

e  so-called  three  class  system  now  swept  away,  the  electors 
were  divided  into  three  groups,  each  paying  one-third  of  the 
municipal  taxes  and  electing  a  third  of  the  municipal  council. 
By  this  system  some  years  ago,  when  Essen  was  a  city  of  about 
350,000  inhabitants,  one-third  of  its  councilmen  was  elected 

y  four  voters  and  a  second  third  by  about  five  hundred.     In 

russia  and  a  number  of  other  German  states  the  law,  now  al- 
most universally  changed  in  this  respect,  generally  required 
that  one-half  of  the  council  should  be  householders,  the  non- 
householding  class  being  obliged  to  choose  householders  to  rep- 
resent it.  As  a  result  it  was  often  the  state  which,  for  reasons 
of  its  own,  no  doubt,  urged  municipal  reform,  in  the  interest 
of  the  more  humble  citizen,  upon  the  reluctant  city  authorities. 
Nevertheless  in  city  government  Germany  has  probably  been 
more  successful  than  in  any  other  part  of  the  field.  Here,  too, 
the  individual  citizen  has  displayed  an  initiative  and  independ- 
ence nnt  found  in  the  conduct  of  state  or  national  affairs. 

In  Germany,  however  (and  indeed  in  other  European  coun- 

ies,  as  will  be  seen  later)  neither  local  self-government  nor 
state  control  have  quite  the  same  meaning  as  in  this  country. 
In  the  United  States  the  state  government  assigns  to  local  au- 
thorities certain  powers  which,  until  modified  or  withdrawn, 
they  employ  quite  independently  of  the  central  government:  in 
Germany  the  state  exercises  a  very  considerable  amount  of 
supervision  and  control  over  most  if  not  all  local  action. 

Local  Self -Government  and  State  Control  in  Planning. 
— This  interrelation  of  state  and  local  authority  is  to  be  found 
in  planning  as  in  other  matters.  There  are  in  Germany  two 
types  of  planning  laws.  In  Prussia  and  a  few  other  states  the 
state  law  is  little  more  than  a  street  and  buih 
buildinr  and  housing  regulations  being  issi 

afferent  localities;  **  while  in  Saxony,  Baden.  aniJ^tuu 
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does,  authorize  the  condemnation  of  remnants.  The  law  of 
1875  in  its  original  form  was.  much  more  than  the  taws  in 
force  elsewhere  in  Germany,  uniform  and  rigid  in  its  rcqaire- 
ments  with  regard  to  large  and  small  houses,  densely  settled 
and  more  rural  districts,  and  the  width  and  construction  of 
streets.  Perhaps  the  most  considerable  service  which  the  law 
of  1918  has  rendered  is  the  greater  diiferentiation  and  flexi- 
bility which  it  has  introduced  in  the  law  of  1875,"  that  law, 
in  the  main,  remaining  much  the  same  as  when  first  passed. 

Content  of  Plan, — llie  law  of  1875  provides  for  the  prep- 
aration and  adoption  by  tlie  council  of  a  plan  of  street  lines  and 
building  lines  for  the  laying  out  and  change  of  streets  and 
squares  "in  accordance  with  the  public  needs;"  to  which  the  law 
of  1918  adds  the  lines  for  small  gardens,  play  and  recreatioa 
grounds.  The  plan  does  not  embrace  parks,  land  for  housing 
or  land  to  be  acquired  in  pursuance  of  a  land  policy  or 
municipal  purpose,  such  as  harbors,  municipal  enteqirises,  sites 
for  municipal  buildings,  etc.  Such  land  may  in  some  cases  be 
taken  by  condemnation,  by  virtue  of  a  special  authoriiatioa 
from  the  state  to  make  use  of  the  general  state  condemnatiaa 
law,  in  others  it  must  be  obtained  by  private  purchase;  whik 
the  land  needed  to  carry  out  the  plan  may  be  condemned  w 
out  special  authority,  under  the  planning  act  itself.  The  plan 
may  be  for  single  streets  or  parts  of  streets  or  may  be  a  *'baild- 
ing  plan"  for  larger  areas.  It  does  not  include  building 
zone  reguktions,  which  are  issued  by  the  state  building  pallet 
— or.  to  be  more  accurate,  sometimes  b>'  the  slate  potice« 
sometimes  by  the  local  police,  acting  under  stale  authority  aod 
subject  to  state  supervision  and  control;  which  makes  than 
in  effect  a  state  body. 

Preparation  of  Plan. — The  plan  is  prepared^  for  the  odo- 
sideration  of  the  council,  by  the  executive  bra:    *  prelim* 

inary  work  being  usually  done  by  a  committee  branclK 

consisting  of  an  e.xpert  member  as  chainnan,  lay  members,  tod 
sometimes  members  of  the  council  and  ov.'     '  r  if 

the  mayor  and  his  assistants  cotistitute  1  tliis 
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ork  may  be  clone  by  them ;  a  city  department  corresponding  to 
ir  street  department,  attending  to  the  routine. 

k  Adoption  of  Plan. — Before  the  council  can  act  on  the  plan 
must  obtain  the  consent  of  the  local  state  police  authorities, 
ho  can  withhold  consent  only  when  the  police  interests  in  their 
\arge  seem  to  them  to  require  it ;  and  from  an  adverse  decision 
by  them  the  local  authorities  may  appeal  to  the  superior  stale 
authorities.  If  the  plan  affects  a  fortress,  or  there  arc  within 
its  limits  public  streams,  state  roads,  state  railways,  etc.,  the 
stale  police  shall  see  that  the  authorities  concerned  are 
iven  a  reasonable  opportunity  to  safeguard  their  interests. 
lie  executive  branch  shall  then  make  the  plan  public,  or,  if  it 
iffects  only  single  pieces  of  land,  notify  the  owners.  If  objec- 
ions  arc  raised  and  are  not  settled  by  negotiations  between  the 
authorities  and  the  objectors,  they  shall  be  decided  by  the 
superior  state  authorities.'^ 

Obligation  to  Adopt  Plan. — If  there  are  no  objections, 
or  when  they  are  finally  disposed  of,  the  council  shall  take  final 
:tion  on  the  plan  and  make  it  public.  If  in  consequence  of 
:struction  by  fire  or  other  catastrophe,  considerable  portions 
i  a  city  or  village  are  in  need  of  reconstruction,  the  commune 
lall,  in  so  far  as  necessary,  proceed  to  the  adoption  of  a  plan 
ith  all  possible  speed. 

The  local  state  police  authorities  may  require  the  adoption 

if  street  and  buildings  lines  when  the  interests  in  their  charge 

:nder  it  necessary.     There  are  appeals  from  their  action. 

Effect  of  Adoption  of  Plan  on  Land  Planned. — After 

the  plan  is  finally  adopted  and  made  public,  the  law  provides 

that,  for  its  protection,  the  police  authorities  may  refuse  per- 

nitts  for  tlie  erection  of  buildings  on  those  portions  of  lots 

Mined  for  public  use ;  and  the  courts  have  decided  that,  before 

ich  final  action  in  all  its  stages  has  occurred,  the  permit  may 

denied  at  any  time  after  the  local  authorities  have  decided 

ipon  definite  street  or  building  lines.      In  practice  improve- 

lents  of  a  permanent  nature,  that  would  make  the  taking  of 

ic  land,  when  it  occurs,  more  expensive,  are  not  permitted,  but 


*0r,  in  comtnuuitics   uf  less  than   10,000  mliabiunts,  a   subordinate 
aotbon'ty   (the  *'Krtis(tusschu^s'*)   in  their  place. 
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the  customary  projections,  overhangs,  etc.,  and  temporary 
structures,  are  allowed,  and  the  owner  may  freely  use  his  land 
for  agricultural  and  similar  purposes. 

Compensation  to  Land  Owner. — Under  the  general  ex- 
propriation law  indemnity  is  chie  both  for  the  taking  of  pro^ 
erty  and  for  restrictions  upon  its  use ;  but  the  city  planning  law 
usually  grants  no  compensation  for  restrictions.  When  the 
plan  is  adopted  the  owner  ceases  to  be  able  to  employ  hh  profh 
erty  in  ways  which  will  interfere  with  the  ultimate  consumnn- 
tion  of  the  plan :  but  he  is  paid  only  for  his  land  when  it  is 
taken.  Lender  the  plan  a  btiilding  line  may  he  imposed  upon 
owner's  land,  preventing  him  from  using  it  in  some  %vays  per- 
missible before;  but  he  can  claim  compensation  only  if,  and  at 
the  time  when,  in  consequence,  buildings  are  lorn  down.  In 
Germany  such  restrictions  incidental  to  planning  in  the  general 
interest  and  to  the  transformation  of  agricultural  into  building 
land,  to  the  owner's  profit,  give  rise  to  no  claim  for  compaiaa- 
tion. 

To  the  rule  that  no  compensation  is  due  in  city  planning 
expropriation  for  restrictions  upon  property,  but  only  for  hs 
appropriation  at  the  time  it  occurs,  there  are  exceptions  inlcr- 
csting  to  us  chiefly  as  exemplifications  of  the  rule  just  slated 
By  exception  compensation  is  made — 

When  the  building  line  strikes  existing  buildings  and  the 
land  is  cicareti  of  buildings  to  the  new  line;  in  which  case  not 
only  the  buildings  but  the  land  are  at  once  paid  for. 

When  the  lines  of  a  proposed  street  strike  a  vacant  lot 
on  an  existing  street,  finislied  and  open  for  travel,  abuttinf 
on  which  buiUIings  may  therefore  lawfully  l>e  ■  '    ;ii 

buildings  are  ihereufKm  erected  on  ihis  buihlinL,  i  i 

the  new  line,  thus  proving  beyond  doubt  that  (he  new 
is  ready  for  building;  in  which  ca--     '  *         f  ihe 

which  the  owner  cannot  use  for  bn 
destined  for  street  use,  must  at  once  be  paid  for. 
In  these  cases  it  will  be  seen  that  il  is  '     '  *        value 
is  taken,  and  which  is  therefore  paid  for  laken.     'i 

owner  may  also  demand  the  taking  of  the  entire  lot  vbcn 
the  building  or  street  line  it  is  cither  wholly  or  (o  sudi  an  ex 
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it  appropriated  that  the  rest  of  the  lot  under  the  building 
(lice  nilcs  of  the  locality  is  no  longer  suitable  for  building 
pnqir>ses. 

Execution  of  Plan. — In  Germany,  as  in  Italy  and  other 
kuntries  of  continental  Europe,  while  special  authority  from 
ic  sute  is  necessary  in  each  case  for  expropriation  under  the 
rneral  law,  in  city  planning  expropriation  the  planning  law  is 
general  authority  to  take  any  interest  in  land  devoted,  by  a 
(ly  adopted  plan,  to  future  public  use.     The  plan  remains 
Jid  indefinitely,  and  the  commune  has  the  right  to  condemn 
'opcrty  in  accordance  with  it  at  such  time  as  it  sees  fit.     In 
il8  Prussia  passed  a  law  also  allowing  communes  until  De^ 
smiier  ^i,  1926,  with  the  permission  of  the  Minister  of  Public 
'orks.   to  expropriate   land    for   "moderate   and    small    size 
ceilings,"  which  may  be,  and  in  the  past  usually  have  been, 
Ipariments  in  tenement  houses.     As  already  stated,  the  Ger- 
_nian  commune  has  always  had  the  right  to  buy  land  freely  for 
lost  any  purpose  which  it  considers  desirable;  and  for  some 
ir{x>ses  may  obtain  from  the  state  special  authority  to  con- 

Payment  for  Improvements. — By  local  statute  the  owner 
iV  be  made  liable  for  one  half  the  cost  of  acquiring  the  land 
ir  that  portion  of  a  street  of  not  more  than  26  meters  in 
idth  upon  whicli  he  abuts;  of  constructing,  draining,  and 
it,  and  of  its  maintenance  for  not  more  than  five  years; 
'S  in  the  case  of  wider  streets  being  borne  by  the  com- 
Lunity  as  a  whole.    The  owner  is  obliged  to  make  payment, 
rirhout  interest,  at  the  time  when  he  builds  upon  his  land.    The 
treet  may  be  built  by  the  public  authorities  or  by  a  land  owner 
contractor,  who  may  recover  the  cost,  without  interest,  from 
'    n  and  to  the  extent  that  the  commune  would 
I  to  recover  from  them  if  it  had  constructed  the 
'cet. 

Control  over  Undeveloped  Area. — In  Prussia,  except 

►r  the  general  obligation  to  care  for  the  best  interests  of  the 

iblic,  ihc  commune  is  under  no  obligation  in  any  case  to  con- 

ict  streets.  The  planning  law  of  1875  ^*  authorizes  the  com- 

Scc.  i& 
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mune  by  local  statute  to  forbid  the  erection  of  houses  on  streets 
which  are  not  finished  to  the  satisfaction  of  the  building  police 
Streets,  under  this  provision  of  the  planning  law.  include  bcKh 
public  and  private  thoroughfares,  and  projected  thoroughfares; 
but,  outside  planned  and  settled  areas,  where  there  cannot  be 
said  to  be  any  prospect  of  street  construction,  the  building  of 
houses  cannot  thus  be  forbidden.  Under  another  statute,  hnn 
cvcr,*^  in  certain  provinces  of  Prussia,  the  erection  of  dwelling 
houses  outside  settle*!  areas  is  allowed  only  on  |)ermil,  and 
cities  and  villages  this  is  interpreted  to  mean  that*  the  permit 
required  for  houses  outside  the  area  in  which  buildings,  wi 
their  courts  and  yards,  are  contiguous.'*  The  Prussian  Hotiv 
ing  Law  of  1918  ^*  also  provides  that,  outside  planned  and 
settled  areas,  building  development  may  be  limited  to  dcudied 
houses  not  more  than  two  stories  high. 

For  these  restrictions  upon  his  rights  the  land  owner  ^^ 
ceives  no  compensation.    These  statutes,  together  with  the  pro- 
visions empowering  the  commune  to  plan  any  suitable  ana 
any  time  when  there  can  be  said  to  be  any  reason  to  do  so, 
tlie  authorities  complete  control  over  the  development  of 
planned  and  unplanned  areas. 

In  practice  new  streets,  although  often  planned  far  in  ad- 
vance of  present  needs,  are  usually  constructed  only  as  inuncdi- 
ately  needed  in  the  narrow  belt  of  open  country  just  bey«id 
the  point  where  the  solidly  built  city  stops;  and  the  erection  0 
new  houses  is  permitted  on  these  streets  only  when  they 
contiguous  to  the  existing  houses  of  the  old  city  and  lo 
other,  or  it  is  evident  that  the  intervals  will  not  be  wide  or  0 
long  duration.  The  construction,  on  streets  provided  at 
expense  with  all  the  improvements  and  utilities  and  entitled 
all  the  benefits  of  urban  administration,  of  buildings  wilfc 
more  and  more  vacant  lots  between  them  until  ihc  city  fado 

"  The  so-called  Ansiedlungtgn sfi=  or  Settlement  Law,  of  Aogast  'ft 
1904,  in  the  Geuts  SammJung  or  Collection  o(  Iaw%  of  Pr(is»^  for  I9» 
p.  2^ 

"Baltx,    Poli^firfcht,    Berlin,    roio,   p     ift^,    ;«  '-• 

Prussian    ObKrvertnaitungsgfruht   or    highest    ad;- ^:         .    _  _,  avi- 

in  note  6;  especially  vol  9v  p.  340;  TOL  dS^  p,  Jb;  TOi  4^  fi.  #H.  Se 
also  vol  5^  pp.  JS4  and  M, 

•Art.  4.  tec  I,  par  t. 
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out  into  the  open  country,  and  especially  the  transformation 
of  useful  agricultural  land  into  city  ''additions*'  long  before 
they  are  needed,  so  common  here,  rarely  occur  in  Germany. 
The  Germans  point  out  thai,  under  a  system  permitting  such 
developments,  the  carrying  charges  and  expenses  of  operation 
of  improvements  used  far  short  of  capacity  are  greatly  aug- 
mented and  the  costs  of  police,  fire  protection  and  city  admin- 
istration generally,  unduly  increased.  As  an  effort  to  shorten 
the  time  and  thus  lessen  perhaps  the  greatest  waste  in  convert- 
ing acreage  into  lots  with  needed  buildings  actually  on  them, 
the  Prussian  law  and  practice  is  well  worthy  of  study.  It  has 
by  no  means,  however,  commended  itself  altogether  to  German 
city  planners  and  social  economists,  some  of  whom  think  that 
this  limitation  of  the  supply  of  building  land  raises  its  price,  to 
the  profit  of  the  land  owner,  instead  of  reducing  the  cost  of 
building  land  and  rents.  The  Prussian  law  enables  the  au- 
thorities to  guide  the  development  of  their  cities  in  the  direc- 
tions they  think  dcsirabtc,  and  sometimes  to  buy  outlying  land 
and  direct  growth  toward  it,  to  the  convenience  and  profit  of 
the  community. 

Planning  Laws  of  Other  German  States. — Always  pre- 
eminent among  the  German  states.  Prussia  has  by  no  means 
always  been  in  the  lead.  In  city  planning  legislation  Prussia 
was  the  pioneer,  and  her  statute,  supplemented  by  decisions, 
rulings,  and  subsequent  statutes,  has  had  great  influence 
throughout  Germany ;  but  it  is  generally  admitted  that  in  many 
details  the  laws  of  the  other  states  contain  improvements  on  the 
law  of  Prussia. 

Saxon  Planning  Law  of  1900- 1904. — The  Saxon  statute 
is  of  the  general  building,  as  distinguished  from  the  street  and 
building  line,  type.  It  covers  the  entire  field  of  building  con- 
struction, including  not  only  the  choice  of  materials  and 
methods  of  building,  minima  of  light  and  air  and  maximum 
amount  of  lot  covered,  and  maximum  of  height,  but  also  the 
conversion  of  acreage  into  building  lots,  planning  for  the  future 
city,  and  replanning  and  zone  condemnation  to  remedy  defects 
in  existing  city  construction.  The  law  aLso  fixes  the  powers 
of  state  and  local  authorities,  giving  localities  the  right  to  vary 
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or  to  add  to  state-wide  provisions,  and  subjecting  them  to 
control,  to  a  certain  extent,  of  the  state.  The  general  f 
of  the  law  and  a  few  of  its  details  in  which  it  is  superior 
the  Prussian  system  will  be  examined,  and  minor  details  afld. 
features  in  which  it  is  sufficiently  like  the  Prussian  statute  to 
make  a  statement  of  particulars  unnecessary  here,  will  be  passed 
over.  In  connection  with  the  summary  of  the  Saxon  law  soam 
of  the  provisions  of  the  laws  of  other  German  states  will 
mentioned. 

General  Provisions  of  Saxon  Law. — Tlic  general  pco- 
visions  of  the  law  have  two  functions;  first  to  lay  down  gcneraJ 
principles,  for  the  guidance  of  local  authorities,  so  that  the 
lay  out  of  blocks  and  streets  shall  be  adapted  to  the  topography 
that  abundant  sun  for  living  rooms  shall  be  assured,  that  t 
width  of  streets  shall  be  fixed  in  accordance  with  the  nee^$  of 
traffic,  and  that  in  zoning  the  hidierto  prevailing  character 
the  localit}'  as  well  as  the  existing  needs  shall  l>e  considerol 
and  second,  to  make  certain  definite  provisions,  such  as  tl 
for  the  limitation  of  the  maximum  number  of  stones  in  coun- 
tr)'  places  and  villa  sections  of  cities  to  at  most  three,  and  d: 
where  four  (except  in  the  inner  districts  of  the  larger  dt 
on  especially  broad  streets  or  when  heavy  assessments  ha« 
been  levied  on  abutters,  when  five  may  be  allowed),  and  those 
for  the  determination  of  the  permissible  number  of  stoTic&  m 
each  case  in  accordance  witli  the  character  of  the  locality  aod 
the  breadth  of  the  street.  In  this  connection  the  provision  with 
regard  to  rear  land  may  be  of  interest  and  may  ser\'e  also  a&i 
further  illustration.    It  reads  as  follows : 


Sec.  18.     (/)     In  so  far  as  Imilding  on  rear  land  i^  prnrrTttwl  < 
all  it  is  to  be  made  dependent  upon  the  size  of  t> 
and  for  dwelling  purposes  is,  as  a  rule,  to  l»e  aJI< 
the  windows  of  the  rear  buildings,  an  angle  of  light  oi  at  l( 
decrees  is  secured  and  the  space  between  llic  iron!  ;•'"•  '■-■•'-  ^^'-^'^M 
in  appropriate  cases  U  developed  with  gardens.     1  t^* 

missiblc  under  special  circumstances  in  the  inner  n.^Tnct-,  oj  .afje* 
cities.  In  no  case  shall  tlve  rear  buildings  of  a  street  fofiD  •  lol^ 
row.  I 

(«•)    In  the  case  of  larger  blocks  and  blocks  suited  therein  tktj 
right  may  be  reserved  to  the  building  pohce,  on  pctitioo  ol  ACM 
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!•  ■  I.  to  lay  out  later  streets,  for  dwellings  abutting  on  which, 

h  ,   only  detached   liouses   of  at  most  three   stories,   may   be 

erected. 

B€cause  the  genera]  provisions  of  the  state  law  are  cither  state- 
ments of  gfTieral  principles,  or,  when  they  are  definite  retjiiire- 
ments.  are  subject  to  local  variation,  it  must  not  be  supposed 
that  they  may  be  disregarded  by  the  local  authorities  without 
good  reason  ;  for  the  supervising  power  of  the  state  may,  when 
nccessan,-,  be  used  to  enforce  them. 

Local  Action. — Local  variations  of  the  general  law  or 
additions  to  it  are  |)cmiilted  in  so  far  as  they  are  authorized 
by  the  general  law  or  as  local  conditions  demand.  Such  varia- 
tions are  made  by  local  statutes.  They  may  be  passed  in  com- 
munes by  the  executive  branch  and  the  council,  and  require 
the  ratification  of  the  Minister  of  the  Interior,  by  whom,  on 
appeal,  diflferences  of  opinion  between  the  two  branches  are 
settled.  The  local  police,  in  so  far  as  the  matter  has  not  been 
^reserved  for  regulation  by  local  statute,  may  also  issue  building 
^■rdinances  not  only  for  police  reasons  but  for  the  promotion 
^Bf  the  general  welfare.  The  state  may  compel  the  commune  to 
^niss  a  JocaJ  statute,  and  compel  it  to  execute  it,  if  necessary. 
^Kxceptions  to  the  provisions  of  the  building  law  in  individi^ 
peases  of  hardship  are  granted  by  (he  state  authorities. 

The  City  Plan. — The  content  of  the  plan  is  much  more 

tensive  in  Saxony  than  in  Prussia.    According  to  the  pro- 

sions  of  the  state  act,  it  embraces  not  only  streets  and  build- 

g  lines,  but  the  "character"  of  buildings,  whether  wholly 

tachcd,  semi-detached,  or  in  groups  or  rows;  front,  side  and 

'■•acks;  height  and  area  restrictions;  sites   for  public 

^-;  restrictions  on  rear  buildings;  zoning;  and  otlier 

[catures  may  be  added  by  local  statute.    Plans  may  be  proposed 

t  only  by  local  authorities  but  by  land  owners;  and  are 

pted  as  a  local  statute. 

Compensation  to  Land  Owner. — In  the  other  German 
it  is  tlie  rule,  as  it  is  in  Prussia,  that  in  city  planning  ex- 
ation  no  compensation  is  due  the  land  owner  for  restric- 
tions incident  to  the  transformation  of  acreage  into  building 
land  and  that  therefore  the  owner  of  land  planned  is  entitled 
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to  compensation  only  for  land  actually  taken,  payable  al 
time  of  tlie  taking.  Tn  Saxony  as  in  Prussia  the  exceptions  to] 
this  rule  are  slight,  but  in  some  of  the  other  states  they 
more  serious.  Thus  in  Badenr®  if  the  lot  has  buildings  on  It,] 
the  owner  prevented  from  reconstructing  them  by  the  establks^t-j 
ment  of  a  building  line  or  street  line  may  claim  compcnsatioa 
and  may  demand  that  it  be  paid  him  ai  the  time  when  the  permit 
to  reconstruct  is  refused  him.  If  his  lot,  not  built  up,  is  sittt* 
atcd  on  any  existing  street,  he  is  entitled  to  pajnnent  for  sadi 
part  of  his  lot  as  falls  within  the  lines  of  the  proposed  improvt- 
ment  as  soon  as  the  plan  is  adopted:  and  if  the  land  afifectd 
is  the  interior  of  a  square,  as  soon  as  the  land  for  the  surround^ 
ing  streets  is  acquired  for  public  use.  Moreover  payment  for 
any  lot  may  be  claimed  at  once  on  the  adoption  of  the  plan  if 
the  whole  of  the  lot  is  included  in  the  improvement.  In  this 
connection  it  is  interesting  to  note  that  the  excellent  Duttfe 
housing  and  city  planning  law  requires  the  authorii'  ho^ 

why  they  shall  not  at  once  take  and  pay  for  land  1  bj 

its  plan  to  become  public,  whenever  it  constitutes  more  thaa' 
one-third  of  the  owner*s  holding. 

Building  Freedom. — Of  late  years  there  has  been  a  grow- 
ing feeling  in  Germany  that  the  restrictions  of  the  planntn^l 
law  upon  the  development  of  building  land  have  undtjly  lessenrl 
its  amount  and  raised  its  price,  and  that,  esy^ecially  when  arbi-J 
trarily  administered,  it  needlessly  hampered  private  inittadw.1 
This  feeling  has  had  little  effect  in  Saxony,  or  in  Pru?-' 
the  passage  of  the  Housing  Law  of  1918.  but  has  n 
somewhat  tiie  laws  of  several  of  the  other  stales.  The  problcsnj 
has  been  to  remedy  the  defects  of  the  law  without  sacrificing  the] 
advantages  of  public  control. 

Obligation  to  Extend  the  City  Plan, — In  Saxony 
state  may,  in  cases  where  it  deems  it  urgciuly  nece*-:^ 
the  local  authorities  to  adopt  or  change  a  city  plan ;  :i:.^  ..:.,. 
of  course  under  the  general  obligation  to  care  for  the  intcres 
of  the  community  in  their  charge.    There  is  no  other  obltgatM 


■•Strttt  Law  of  October  is,  1906I  jcc^.  ^  9.  30;  i««  aUo  •■ 
law,  «ec-  40,  ana  that  of  Anhali,  sec.  14.  (Law  ol  June  1%  igos 
21,  ignA,  amended  Octot)er  18.  tqi6) 
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xtend  the  city  plan.  In  Wiirttemberg,  however/-^  --  these 
orities  are  required  to  extend  the  planned  area  of  the  city 
never  there  is  need  of  additional  housing;  and  in  Baden  "' 

only  "when  snflicient  provision  for  the  need  of  dwellings 
been  made  by  the  eslabUshinent  of  local  street  plans  and  the 
truclion  of  local  streets"  that  **the  erection  of  buildings 
idc  the  area  of  streets  and  plans  may  be  forbidden  for  a 

time,  fixed  by  local  police  provision." 
Prohibition  of  Building  in  Unplanned  and  Unbuilt  up 

S. — Throughout  Germany,  not  only  in  Prussia  but  in  non- 
ssian  states,  the  need  of  protecting  the  unplanned  areas  and 
ontroUing  the  development  of  planned  areas  not  yet  built 
s  appreciated.  In  most  of  these  states  building  in  unplanned 
s  is  as  a  rule  prevented,  and  the  building  of  unbuilt-up 
s  is  carefully  regulated.**  In  Prussia,  it  will  be  remem- 
(i,  a  building  permit  may  he  refused  for  land  destined  by 
plan  for  public  use  when,  in  the  course  of  the  planning  pro- 
ings,  the  local  autlmrities  have  agreed  upon  the  lints  of 
rovements.  and  thus,  tentatively  at  least,  determined  the 

to  be  used.  In  Saxony  -^  the  authorities  can  establish  a 
live  building  prohibition  over  the  entire  area  to  be  planned 
oon  as  lliey  decide  to  adopt  or  change  a  plan.  This  pro- 
tion  remains  in  force  only  until  the  plan  is  adopted,  and  in 
case  longer  than  two  years.  There  are  similar  provisions 
he  laws  of  other  states.^** 

Duty  to  Construct  Planned  Streets,  Etc. — In  a  number 
lates  there  is  an  effort  to  make  the  duty  of  the  authorities 
onstruct  planned  streets,  squares,  etc.»  in  the  public  interest, 
ific.  Thus  in  Wiirttemberg  ''  and  Baden  -^  the  street  must 
[built  as  soon  as  tlie  need  for  it  appears,  and  in  any  event 

Art.  7,  II. 

I -IW.    sees.    IT,    12. 

^cc.  15:  Wiirttemberg,  art.  22,  65;  Baden.  Ortsstrassttireckt, 
w  of  Oct.  15,  1908,  sees.  6.  w;  Bavaria,  sec.  i  :  Anhali.  sec.  4. 
J  bitilding  can  be  forbidden  outside  the  planned  and  hutlt 
:ific  cases,  but  nnt  hy  gc»cral  rule  as  in  Prussia;  sec  sec. 
the  Building  Ordinance. 
35- 
tltemberg.  icc.  12;  Bnden,  Street  Law,  sec  3. 

r«ct  Law.  tec.  10;  the  law  ol  Hesse  is  similar. 
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(a)  when,  up  to  the  land  for  which  the  street  or  por6(»iof 
street  is  desired,  the  land  owners  have  erected,  or  given  scctiTJl? 
for  tile  erection  of,  a  continuous  row  of  houses,  on  at  least  ont 
side  of  existing  streets  or  squares,  until  the  built-up  portion  of 
the  city  is  reached;  or  (b)  when  the  owners  of  land  abutting 
on  a  planned  street  agree  to  assume  all  costs  of  its  constnioiffli 
until  it  connects  with  an  existing  street,  and  its  maintcnana 
for  five  years,  the  owners  so  constructing  receiving  the  right  oi 
collecting  from  the  other  land  owners,  when  they  build  homc5 
on  the  street,  the  construction  cost  without  interest  as  t]ic  com- 
mune would  have  been  entitled  to  claim  compensation  if  it  had 
been  the  contractor. 

Swedish  Law  of  1907  — In  1907  Sweden  passed  her  pi 
ning  law.  partly  superseding,  partly  supplementing  her  law  ofj 
1874.    This  law,  now  incorporated  in  the  law  of  1917,  is,  witl 
some  modifications,  still  in  force  as  a  part  of  the  later  law. 
the  main,  the  law  of  1907  is  similar  to  the  Italian  and  Get 
laws.     The  plan  includes   streets,   public  markets   and 
public  open  places  and  in  some  cases  lot  subdivisions^ 
plan  is  adopted  by  the  city  or  town  council,  and  must  be 
proved  by  the  representative  of  the  crown.    After  its  approv; 
no  structures  shall  be  erected  within  the  lines  of  any  ptditic 
provement  made  a  part  of  the  plan.     Building  on  ui 
areas  may  be  prohibited,  and  is  in  practice  allowed  only  on 
•cial  permit.    The  city  has  the  right  to  carry  out  the  provi$i( 
of  the  plan  and  may  also  condemn  the  areas  nei  ' 
purpose.     The  land  owners  are  paid  for  the  lant) 
the  city  takes  it.  but  receive  no  compensation  for  reatrictsoos 
resulting  from  the  adoption  and  approval  of  ■'       ' 

The  novel  feature  of  the  law  is  its  regul  lot  pak-_ 

division.     Almost  invariably  planning  statutes  recognize 
importance  of  this  subject  and  endeavor  to  I  'i 

that  blocks  will  be  produced  likely  to  be  3ub<J<  _  t 

ner  conducive  not  only  to  private  profit  but  to  the  general 
fare ;  and  make  requirements  with  regard  to  minimum 
spaces  and  percentage  of  uncovered  area  which  greatly 
such  subdivision.    In  the  Swedish  Law  of  1907  the  lot 
division  is  in  many  cases  a  part  of  the  city  plan  which  the 
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•^     vncr  is  compelled  to  comply  with,  and  in  certain  cases 
lip  may  be  made  to  conform  to  this  plan  as  a  condition 
tecericnt  to  the  improvement  of  the  lots."*" 

•  In   June,    i<po.  Commissioners   from   Sweden  made   a   report  to  the 

frfslljeil    Housing   and    Town    Planning    Conference,    at    that    time   in 

't,  on  planning  and  housing  in  Sweden.     (The  ffousing 

>i,  published  by  P.  A.  Norstedt  and  Soner,  Stockholni, 

nj      in   inac  rt^port  the  Commissioners  saj': 

EThe  oriKmal   cfocuments  with   regard  to  Swedish  buitdinR  legislation 

w^^  A  v.  J.I  Building  Act  of  8  May,  1874,  and  the  Town-Planning  Act 

pj  1907,  which  last  is  now  included  as  chap.  1  in  the  law  of 

7  .  ird  to  the  formation  of  estates  in  towns.    The  BuildinR  Act 

It  law  promulgated  by  the  King-in-Council.     The  Town-Planning  Act, 

the  other  hand,  has  the  character  of  a  civil  law  and  was  brought  into 

■pnce  chiefly  with  the  object  of  regulating  in  a  binding  way  the  juridical 

Kkis   between    municipalities   and   private   individuals   with   regard   to 

Kiforcement  of  the  town  plan.     According  to  the  Building  Act  also 

B^were  to  be  town  plans  for  towns  and  similar  communities;  but  such 

B   frequently    got   no    further   than    paper,   because   in   carr>'ing   them 

)  effect   the   community  had  not  the  support  of  legal   rules,   but  was 

.eiidcTit   r.ii  the  grxidwifl  and  good  faitli  of  private  Iand-o\sTiers.     This 

'c  of  things  was  abolished  by  the  Town-Planning  Act     But 

I'  of  the  Town-Planning  Act  is  not  exclusively  confined  to 

k.     In  many  other  respects  also  it  has  formed  a  much  needed  compte- 

nt  to  the  Building  Act,  which  is  now  antinnated  in  many  points. 

"Both  the  Building  Act  and  the  Town-Planning  Act  primarily  apply 

(he  Towns  and  also  to  the  more  fully  developed  town-like  communities 

Iguntry  districts  which  in  Swedish  arc  called  kopingar  (English  chip- 

B   and  are  roughly  equivalent  to   Urban  Districts.     If  the  Crown  so 

Bs.   these  laws   may  also   be  extended  to  other  localities   in   country 

■lets  with  a  more  or  less  dense  population  (such  as  the  communities 

Fgather   round   important   railway   stations  and  works,  harbours   and 

linir  renters,  etc )  ;  and  these  are  then  constituted  special  communities 

thr   performance  of  the  duties  that  are  cited  in  these  laws.     These 

if  il    combinations   are   called    mumripnhamkallfn.   which 

1:  i   to  Special  Sanitary  Districts.    OuLsidc  the  towns,  the 

;is  aii'I   such   spccial  sanitary  districts,  in  which  the  Building 

*nd   the  TitwTi-Planning   Act  are   binding,  there  is  usually  complete 

%    viirli   regard  to  building.    This  limitation  has  had  results  that  are 

'Mppy  ;  and  abuses  have  been  further  intensified  b>'  the  fact 

img  law*   have  been  construed   in  such  a  way  that  in  fact 

y  have  not  been  applied  at  all  until  a  town  plan  has  been  sanctioned 

the  place  in  question,  and  even  then  only  for  the  area  included  in  the 

wn    Plan 

*'The  existence  of  a  town  plan  is  thus  an  essential  condition  for  the 
ejection  of  ihr  individual,  as  regards  building,  to  measures  of  public 
itrot,  which  are  chiefly  exercised  by  a  communal  organ  known  as 
f/ffwidfnamndfn  or  the  Building  Control  Board.  It  i<<  only  just,  how- 
T,  to  recognize  that,  within  the  Town  Plan  and  in  connection  with  the 
inu  out  r.f  the  plan,  what  is  on  the  whole  an  effective  organization  of 
'1  can  take  place.  The  possibilities  of  this  offered  by  the 
M>i!;  V  if  1874  arc  m  themselves  extremely  limited:  hut  they  have 

Imppily  supplemented  by  the  Town-Planning  Act,  As  has  been 
above,  the  Building  Act  has  binding  force  within  an  area  for 
wn  plan  has  been  sanctioned ;  and  the  same  is  the  case  with  the 
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local   reflations  which,   tinder  the  name  of  Building  By'f.trzi 

adapt  the  general  principles  laid  down  in  the  Buildinu   Act  to  ' 

circumstances  of   each  community.     But   the  Buildin.^     '    ' 

Building  By-Laws  suffer  from  the  weakness  that  ihi 

any  real  diffcrcniiation.     As  a  rule  they  do  not  prts.  >, 

for  the  building  uf  difTerent  parts  of  the  community     1 ' 

on  the  other  hand,  has  been  provided  by  the  Triwn-PIami 

permits  the  promulgation,  in  connection  with  the  Town  Plan,  ok  'Bpfcal 

town-planning  or  building  regulations.' 

"These  reg:ulaUons  according  to  the  Town-Planninft  Act,  ar<  ptftitd 
and  established  in  the  same  way  as  the  Town  PUn  itseH  The  ri^ta  <A 
makinjr  a  decision   falls  to  the  proper  communal  atjf'  'irt 

subject  to  the  sanction  of  the  Crown.    These  special  1  i  :- 

lalions  have  acquired  extreme  importance  in  the  ratioiu.i  ■  :*! 

way  in  which  urban  areas  arc  to  be  built  over.   Thus,  for 
the  Building   Act  permits  the  erection   of   five-storey   hu  -rr-. 

within  a  community  where  the  streets  are  sufficiently  I 
account  of  plots  for  building  purposes  almost  to  the  i 
these   special   regulations   in  connection   with  the   Town   PUn  auy 
down  that  a  given  block,  or  a  given  part  of  a  block,  mar  he  kn 
only  with  detached  one-family  nouses,  occupying  an 
the  area  of  the  several  plots,  while  other  blocks  may 
industrial  establishments;  thai  certain  ground  helongiui^   i  .  .*   . 
shall  not  be  built  upon,  but  shall  be  left  as  a  fore-court  or  co  . 
whole  block.     If   there  arc  no  such   regulations,  on  the  0'''^^' 
Building  Act  and  the  Building  By-Law  hold  good  with  th* 
from  a  social   standpoint,   very  unfortunate  method  of   li; 
rate  in  so  far  that  the  owner  of  the  land  cannot  be  compelled  «g 
will  to  subject  himself  to  any  restrictions  over  and  above  thos« 
provided. 

'These  brief  notes  may  give  some  idea  of  the  extent 
town-planning  system  plays  a  decisive  part  in  1     '' 
the  Swedish  urban  rr^mmunitics,  and  of  the  imp-r 
policy  which  is  skilfully  conducted,  based  on  exj..... 
mated  by  a  broad  social  spirit.     And  indeed  the  tow 
Sweden  during  the  last  ten  years  has  shown  a  rich 
ment,  guided  by  a  staff  of  eminent  specialists,  who  have  i 
to  turn  to  account  the  great  possibilities  opened  up  by  the  1 
the  utilization  of  the  Town  Plan  in  the  service  of  the  $y»tcuMtk  r 
tion  of  building. 

"The  work  of  town-planning  is  primarily  a  ' 
for  the  town  ntust  be  made  for  every  town  and 
passed  by  the  municipal  authority  affected,  but 
ne  sanctioned  by  the  Cnwn.  Nevertheless  a  vt- 
hoM""r  r,(  (1...  high  standard  of  the  Swedish  T- 
be  ;>  the  central  government  organ  in  '^ 

But.^  rd,  which  in  word  and  Heed  bat  1  . 

the  solution  of  the  very  difficult  problems  t' 
the  working  out  of  suitable  plans  A  few  * 
scope  of  this  work.  !n  the  year  lOiR  the  ' 
fewer  than  278  items  in  the  nature  of  T^'^^ 
year  the  Crown   approved  4S  new  or  con-i 

of  which  31  were  cnnremcd  with  towns.  4  \^  0 

>peH"'  .—;•■"•■   I.-..V  .- 

;   tri  he  W 

otjr  r . -  ^: :  .lielcJS,  at  I ..: ^ 

by  way  of  introduction,  that  Icgijlation  utill  taffen  from  a  f«nraber  of 
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Note  G 
iVo*  /.   The  Itauan  Exprophtation  Law  of  1865* 


CHAPTER  VI 


OP  RECtrLATORY   BUILDING  PLANS 


Art.  86.    Those  communes  having  a  population  of  at  least  10,000 
ly,  for  the  public  welfare,  to  be  determined  by  actual  need  to  pro- 
le for  health  and  for  the  necessar)'  communications,  make  a  reg- 
rtory  plan  in  which  shall  be  shown  the  lines  to  be  observed  to  attain 
the  desired  improvement  in  the  reconstruction  of  the  parts  of  the 
in  which  the  faulty  arrangement  of  the  buildings  is  to  be 

Afcr.  S7.  The  projects  for  the  regulatory  plans  shall  be  made 
iblic  by  the  mayor  in  accordance  with  the  terms  of  articles  17  and 

aud  must  be  adopted  by  the  Communal  Council,  which  shall  con* 

■r  any  objections  that  may  be  presented. 

If  the  Communal  Council  shall  disallow  the  objections,  the  Provin- 
Deputation  shall  be  asked  for  its  opinion  upon  the  merits  of  the 

kject  and  the  objections  to  it. 

The  regulatory  plans  shall  be  approved  in  accordance  with  the 

(visions  of  article  12,"  after  the  Superior  Council  of  Public  Works 
and  the  Council  of  Sanitation,  when  necessary,  have  been  heard. 

In  the  decree  approving^  the  plan,  the  time  within  which  it  must 
be  executed,  not  to  exceed  twenty-five  years,  shall  be  fixed. 

IS,  the   remedy  of   which   is  the  object  of  lively  interest   on  the  part 

Gtivenimcnt  authorities.     Both  the  Building  Act  of  1874  and  the  Town- 

ig  Act  of   1907  are  at  the  present  moment  under  revision*     The 

object  of  this  revision  is  to  tackle  what  we  may  call  the  rookery 

n,  that  is  to  say  the  unreculated,  huddled  and  planless  building  over 

jri«i  oui«;ide  the  boundaries  of  the  urban  communities  proper.     In 

»ect  two  ways  may  be  followed :  either  to  extend  a  compulsory  plan- 

$wch  an  extent  (fiat  no  building  operations  of  any  magnitude  may 

ted  at  all  without  a  detailed  plan  for  their  arrangement :  or  to  set 

try  to  carry  Into  effect  certani  fundamental  requirements  in  huild- 

th^tjt  ffoinc  50  far  a?  to  insist  upon  the  elaboration  of  a  complete 

0*0  in  every  case     Both  methods  have  distinct  advantage*  and  no 

timet  ilniwback* :  and  it  cannot  yet  be  foreseen  which  will  be  chosen 

llature,     One  thine  is  certain,  however,  and  that  i*  th.it  we  may 

cpect  a  forceful  intervention  with  the  object  nf  taiidinir  build- 

»ns.  even  outride  the  borders  of  the  present  urban  communities, 

>und  wav$  controlled  by  public  authorities" 

idopted   Tunc  2^.     Raccniia   uHiciale  dellc  tegqi  e  dci  deereti,  l865» 

«50.  p.   1477- 

'Of  thrr  law. 

T'  •     t«;,    igjo,   ijie   commiMet    (n    charce    of   the    m.il!«r    hnmffht    in    « 

!rd(i  of  an  aniendf^  law,  for  which  trc  Bftdmkendr  neH  Fnrtho  tUt 

A».dt\     iiublitfanl    by    Uie    Kungl.     Bolt  try  derie<.    P.    A.     Nontledt,    A     Soner» 

lltti,       tftAO, 
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Art.  88.    The  decree  approving  the  plan  shall  be  published  by  the 
Mayor  and  within  one  month  brought  by  him,  in  the  form  ot 
mons,  to  the  attention  of  each  owner  of  property  comprised  i 
the  plan. 

Art.  89.    When  the  regrulatory  plan  has  become  final,  the 
of  lands  and  of  buildings  comprised  within  it  who  wish  to  make 
constructions  or  rebuild  or  modify  existing  constructions,  whether 
their  own  volition  or  through  necessity,  must,   from  the  day  of  ti»e 
publication  of  the  plan,  conform  to  its  provisions. 

Art.  90.  Works  made  in  violation  of  the  preceding  article  Mi 
be  destroyed  and  the  owner  shall  be  fined  not  more  than   1000  lire. 

Art.  91.  The  area  of  the  buildings  and  lands  upon  whkh  coo- 
struction  is  prohibited,  as  well  as  the  public  area  upon  which  prirjtt 
buildings  are  to  be  erected,  do  not  cease  to  belong  to  the  rcspcdht 
owners  until  tlie  deposit  or  the  payment  of  compensation  shall  faive 
been  made  according  to  articles  39  and  40." 

Art.  92.     The  approval  of  the  regulatory  plan  is  equivatettt  to  « 
declaration  of  public  utility  and  confers  power  to  expropriate  prop^ 
ert)'  comprised  within  it;  provided,  however,  that  the  provistoQi 
the  present  law  are  observed. 


CHAPTER  VII  OF  EXTENSION  PLANS 

Art.  93.    Those  communes  for  which  the  actual  necessity 
tending  the  inhabited  part  is  proved  may  adopt  a  regulators- 
extension,  in  which  shall  be  shown  the  rules  to  be  oi 
construction  of  new  buildings  so  as  to  provide  for  thc 
inhabited  part,  and  for  its  safest,  most  convenient,  u   wdJ  &s  Its 
suitable  and  dignified  arrangement. 

To  these  plans  the  provisions  of  the  preceding  chapter  arc  ^ipU- 
cable. 

Art.  94.  If  for  the  execution  of  the  extension  plan  Ibe  coo>- 
imine  must  proceed  to  the  construction  of  the  public  wa)*s,  the  owner* 
shall  surrender  the  necessary  land  without  othf-r  formality. 

The  compensation  shall  be  determined  in  ti  artJcW* 

39.  40,  and  41 ;  **  but  the  owners  shall  also  be  1 1 
tions  for  the  construction  and  maintenance  of  ways  as  n 
posed  upon  them  by  local  bylaws. 


No,  in    The  Prussian  Stbket  and  Builoiko  Line  Law  of  li 

AND  Housing  Law  of  191S 

The  Prussian  statute  of  July  a,  1875  (lo  be  fottfid  in  the  Cr*. 

Samwlang,  or  Collection  of  Laws  of  Prussia  (nr  that  ye^r,  p.  56: 

•Of  this  law. 
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popularly  known  as  the  "Street  and  Building  Line  Law."  practically 
uncliunged  until  1918,  was  materially  amended  by  the  Housing  Law 
of  that  year  (passed  March  28,  to  be  found  in  tlic  Gcsets  Samttdung, 
23).  The  law  of  1875  is  here  given  as  amended,  the  portions  of  it 
ickcn  otJt  by  the  law  of  1918  being  enclosed  in  brackets,  ([  ]) 

id  tlie  additions  made  by  that  law  being  placed  in  itaiics. 
The  Housing  Law  of  1918  consists  of  amendments  to  the  law  of 
'5  which  appear  in  italics  in  the  law  of  1875;  of  matter  of  interest 
tile  reader  in  this  country  which  is  given  in  full  as  it  appears  in 
law  of   1918;  and  of  matter  of  little  interest  to  such  a  reader  or 
relevant  to  this  work,  which  is  summarized.     In  this  note  the 
tended  act  of  1875  is  first  given,  followed  by  all  the  provisions  of 
ic  act  of  1918,  in  full  or  in  summary^  or  an  indication  where  in  this 
work  they  can  be  found. 

UiW   WITH   REGARD  TO  THE  LAVING  OUT  AND  CHANGE   OF  STREETS  AND 
SQUARES  IN   CITIES  AND  RURAL  LOCALITIES,  OF  JULY  2,   1875 

Sec.  I.    The  street  and  building  lines  for  the  laying  out  or  change 
of  streets  and  squares  and  also  gardens^  play  and  recreation  grounds 
cities  and  rural  places,  in  accordance  wiili  public  needs,  shall  be 
ablishcd  by  the  Executive  Branch  of  the  Local  Council  in  concur- 
ence  with  the  Local  Council,  with  the  consent  of  the  local  police 
authorities. 

The  local  police  authorities  may  require  the  establishment  of 
street  and  building  lines  when  the  public  interests  in  their  charge  or 
Ihr  risf  of  a  need  of  sjnali  or  inediiitn  sised  dwellings  render  it  ncc- 
sary.  In  the  latter  case,  the  consent  of  the  Supervisory  (State) 
romitice"  is  required. 

In  the  meaning  of  this  statute,  the  street  includes  the  road  bed 
and  the  sidewalks. 

As  a  rule  the  street  lines  arc  also  the  building  lines.    For  special 

asons,  however,  a  buildmg  line  back  of  [different  from,  but  as  a 

rule  not  more  than  3  m.  hack  of  J  the  street  line,  may  be  established- 

Sec.  2.    Street  and  building  lines  (sec.  1)  may  be  established  for 

le  streets  or  parts  of  streets,  squares  {and  gardens^  play  and  recre- 

ion  grounds),  or  for  large  areas,  in  accordance  witli  the  probable 

di  of  the  near  future,  by  the  establishment  oi  building  plans. 

If,  in  consequence  of  destruction  by  fire  or  other  catastrophes,  it 

is  a  question  of  rebuilding  entire  sections  of  a  place,  then  the  munid- 

lity  shall  come  to  a  speedy  decision  whether  and  to  what  extent  a 

w  building  plan  shall  be  proposed;  and  if  proposed,  to  provide  for 

s  immediate  establishment. 

■srhuss.     Prussia   is  divided   into   provinces,   the   provinces 
I    large  adttiinistrative  units,  and  the  ISezirke  into  smaller 
i\riise,  translated  as  "districts.** 


46S 


THE  LAW  OF  aTY  PLANNING  AND  ZONING 


Sec.  3-     In  establishing  street  and  building  lines  dl^    '  -r^ 

be  paid  to  the  need  of  dwellings  as  well  as  the  requirti  'aj- 

fic,  safety  from  fire,  and  public  health;  and  care  shall  also  be  lakea 
that  there  shall  not  be  any  disfigurement  of  the  streets  or  of  bmill'%p 
localities  or  country  landscapes. 

Streets  shall  therefore  be  sufficiently  broad,  and.  in  aew  serrion^ 
the  connection  with  existing  streets,  good. 

fn  order  that  the  need  of  dwellings  may  be  met.  care  shjiU  oLiakt 
taken  thai  squares  (also  garden,  play  and  rccreatitm  grounds)  kacr 
been  laid  out  in  abundance,  that  opportunity  has  been  providtd  to 
erect  church  and  school  buildings  in  suitable  places,  that  for  dvfUns 
purposes  blocks  of  a  snitabU  depth  and  streets  of  less  than  the  o 
nary  width  in  accordance  with  hotising  needs  of  various  sorts  h 
been  constructed  Qf%d  that  by  the  fixing  of  the  necessary  lines  bv 
ing  land  in  proportion  to  the  need  of  dwellings  has  been  opened  mp, 

Sec.  4.  Every  establishment  of  street  and  building  linos  (sec  t^ 
shall  contain  an  accurate  designation  of  the  lots  and  part*  of  loU 
affected  and  shall  6x  the  grades  and  indicate  the  method  of  draiBt^ 
of  the  streets  and  squares  in  question. 

Sec.  5.    The  local  police  authorities  shall  have  pow«r  lo  whUioU 
their  consent  (sec.  i)  only  when  the  public  interests  in  tlicir  charge 
or  the  rise  of  a  need  of  stnalt  or  medium  sised  dwellings  re<iuire  t 
In  so  far  as  consent  is  refused  on  account  of  the  rise  of  a  need 
Sinall  or  medium  sized  dwellings,  it  requires  the  concurrence  cf  Ai 
supen'isory  authorities. 

If  the  Executive  Branch  of  the  Local  Council  does  nnt  acquiesee 
in  the  refusal,  it  may  appeal  to  the  District**  Committee. 

It  is  authorized  to  act  with  regard  to  the  (jucstion  of  need  on 
petition  of  the  local  police  authorities,  when  the   Executive  Braiic: 
refuses  to  accept  the  fixation  of  lines  demanded  by  the  local 
authorities   (sec.   i,  par.  2), 

In  so  far  as  such  a  petition  is  based  upon  the  rise  of  iht  nenl 
small  or  medium  sised  dwellings,  it  tnay  be  made  only  in  concurr 
with  the  local  supervisory  authorities. 

For  the  district  committee  in  any  city  which  con 
and  in  any  city  of  more  than  10,000  inhabitants  x\  i 
a  rural  district,"  is  substituted  the  Supervisory  (State)  Catnotittt 
in  Berlin  the  Minister  of  Public  Works. 

Sec,  6,    U  the  plan  to  be  established  affects  a  fortress  (sec  4), 
there  arc  within  its  limits  public  streams,  stale  r      '      ->:»... ,y 
railway  stations,  then  local  authorities  shall  see  to 
ties  concerned  are  given  a  reasonable  opportunity  to  saictjuitfd 
iiitere&t. 


ii 
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Sec  7.  When  the  local  police  authorities,  or,  as  the  case  may  be, 
District  or  Super\'isory  Committee  (sec.  5)  has  given  its  consent, 
icn  the  Executive  Branch  of  the  Local  Council  shall  furnish  the  pub- 
an  opportunity  of  inspection,  public  notice  of  which  shall  be  given 
the  manner  customary  in  tlie  locality.  This  notice  shall  contain  a 
itcmcnt  that  objections  to  the  plan  may  be  made  to  the  Executive 
Iranch  of  the  Local  Council  within  a  given  time,  which  shall  be  not 
than  four  weeks.  If  the  establishment  affects  only  single  pieces 
lan<L  ll»en  notice  to  the  real  estate  owners  concerned  may  be  sub- 
itutcd  for  the  opportunity  for  general  inspection  with  notice. 
Sec  8.  h\  ^0  tar  as  objections  raised  (sec.  7)  are  not  settled  in 
n  between  tiie  Local  Council  and  the  objectors,  tliey  shall 
I  by  the  District  Committee,  or,  in  any  city  which  constitutes 
disinci  or  a  ciiy  of  mort.'  than  10,000  inhabitants  in  a  rural  district,"* 
iJie  Supervisory  Committee;  in  Berlin  by  the  Minister  of  Public 
^orks.  U  there  arc  no  objections,  or  when  they  are  finally  disposed 
(sec  16),  then  the  Local  Council  shall  formally  establish  the  plan, 
it  open  for  public  inspection  and  make  it  known  in  the  manner 

in  the  locality. 
Sec  9.    If  several  localities  are  concerned  in  the  fixing  of  street 
"and  building   lines,  ihc   Executive  Branches  of  the  Councils  of  the 
localities  involved  shall   discuss  the  matter   and  try  to  come  to  an 
agreement. 

On  matters  in  which  an  agreement  cannot  be  reached,  the  District 
miittce  decides,  or  in  any  city  which  constitutes  a  district,  or  city 
more  than  io,uoo  inhabitants  belongmg  to  a  rural  district,  the 
tpervisory  Committee;  and  in  Berlin,  the  Minister  of  Public  Works. 
Sec.  10.  Street  and  building  lines,  whether  established  before  or 
after  the  passage  of  this  statute,  can  be  abolished  or  changed  only 
in  accordance  with  the  foregoing  provisions. 

For  the  establishment  of  new  or  the  change  of  existing  building 
ins  in  tile  cities  of  Berlin.  Potsdam,  Charlottenburg  and  their  im- 
itate surroundings,  royal  consent"  is  necessary. 
Sec.  ii.     On  and  after  the  day  on  which  the  plans  are  made  pub- 
as  provided  in  section  8,  the  owner  holds  his  land  subject  to  the 
iriction  that  all  building  beyond  the  building  line  may  be  forbid- 
At  l}»c  same  time  the  municipality  acquires  the  right  to  appro- 
late  the  land  destined  by  the  established  .street  lines  for  streets  and 
tares,  and  also  for  gardens,  play  and  recreation  grounds. 
Sec.  12.     By  local  statute  it  may  be  provided  that  on  streets  or 
parts  of  streets  which  arc  nut  yet.  in  accordance  with  the  building 
>lice   regulations   of   the   locality,  completed   for   public   traffic   and 


*  SEa»y  but  not  all  cities  of  more  than  10,000  inhabitants  have  become 
fadtkffUf. 

Now  the  consent  of  the  State. 
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building  on  land  abutting  thereon,  residentiaJ  faaildings  with  aa  ait 
toward  these  streets  shall  not  be  erected. 

Within  the  general  terms  of  this  provision,  local  statute  ^IllB  |(^ 
scribe  the  conditions  in  detail.  Such  statute  mu£t  l>e  approrvd  by  tfe 
Supervisory  Committee;  in  Berlin  by  the  Minister  of  the  UttttMr. 
From  the  decision  of  the  Supervisory  Committee  there  i*,  urithsn  i 
period  of  two  weeks^  an  appeal  to  the  Provincial  Council. 

After  ratification  the  statute  shall  be  made  publ>c  m  the  lataact 
customary  in  the  locality. 

(4)  from  the  prohibition  exemption  mcy  be  gr^ntrd  if  o  9iiti 
of  small  or  medium  sized  dwellings  exists,  if  there  is  a  vtrll  fawmJri 
prospect  that  the  owner  is  intending  to  provide  for  this  mrtd  by  Ike 
building  of  appropriate  healthful  and  properly  arranged  dwtUm^\ 
if  there  is  no  paramounJ  proper  interest  of  the  commmnr  to  the  a 
trary.  If  the  council  sftows  that  proper  measures  have  btrn  t4ki 
sufficiently  to  fill  the  need  for  small  or  tnedium  sited  dxccUings  by  the 
erection  of  houses  of  at  most  two  stories  and  if  security  is  ^itv»  dUt 
these  measures  will  be  carried  out,  then  the  exemption  for  the  tftC' 
tion  of  buildings  with  m^re  stories  shall  not  be  granted. 

(5)  ^f  f^y  resolution  of  the  Executive  Branch  and  the  Cow^ 
is  prox'idcd  that  dwelling  houses  shall  be  erected  only  on  the 
of  payment  or  the  giving  of  security  for  the  assessmenU^  fUi 
the  Council  in  accordance  with  section  /j  of  this  law  or  srci 
the  Communal  Tax  Law  of  July  14,  l8^^  (Gesets  Sammlung^  p, 
then  the  exemption  shall  itot  be  granted  until  such  payment  has  bet 
made  or  security  given, 

(6)  IVith  regard  to  the  granting  of  exemptions  in  contested  out 
the  Superx'isory  Committee  decides. 

(7)  Under  the  same  conditions  the  Supervisory  Committee  AdA 
have  the  right  to  decide  that  the  commune,  in  so  far  as  it  maintains  4 
public  water,  drainage  or  lighting  system  as  a  commumty  mmdert^k-. 
ing.  shall  give  the  land  owners,  in  accordance  with  general  locut  fvj 
lotions,  the  use  of  these  utilities. 

Sec.  13.    For  the  limitation  of  tlie  right  to  build  under  sectioD 
no  indemnity  shall  be  allowed;  and  for  the  taking  of  land  or 
limitation  of  the  right  to  use  it  by  the  fixing  of  new  street  or  bui^ 
ing  lines,  only  in  tlie  following  cases: 

I.     When,  on  the  demand  of  the  municipality,  the  Und  de«tit 
for  streets  or  squares,  and  also  gardens,  ploy  and  recreation  grvmnds^ 
is  surrendered  to  public  use; 

3.  When  the  street  or  building  line  affects  existing  buQdinp  aad 
the  land  is  cleared  of  buildings  to  the  new  tine: 

3.    When  the  street  line  of  a  street  newly  to  be  built  affciets  a 
piece  of  land  not  built  on,  but  suitable  to  be  bi  ' 
the  time  of  the  estnUishmcnt  of  this  line  was 
existing  street,  finished  and  ready  for  public  tra&c  and  for  the 
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tioo  of  structures  on  land  abutting  on  it ;  and  buildings  are  erected  on 

the  new  line. 

^H      When  land  is  destined  for  streets  and  squares,  gardens,  play  and 

^^gecrcation  grounds^  indemnity  is  allowed  in  all  cases  for  tlie  taking  of 

^Bhe  land  ownership;  and  atfio  where,  under  par.  2.  there  is  a  restric- 

^Hion  of  the  right  of  ownership  in  the  hind  in  consequence  of  the 

establishment  of  a  building  line  different  from  the  street  line,  in  so 

far  AS  the  use  of  that  part  of  the  land  already  built  on  is  restricted. 

(Sec.  13  of  the  Law  with  regard  to  Condemnation  of  Land,  of  June 

II,  X874.) 

In  all  the  above  mentioned  cases  the  owner  may  demand  the  tak- 
ing of  the  entire  lot  when  by  the  building  line  it  is  either  wholly  or 
to  such  an  extent  appropriated  that  the  rest  of  the  lot  under  the 
building;  police  rules  of  the  locality  is  no  longer  suitable  for  building 
purposes. 

In  this  paragraph  "lot"  shall  be  deemed  to  mean  all  contiguous 
land  belonging  to  the  same  owner. 

Sec.  i^a.  At  ike  time  when  the  lines  for  a  street,  a  part  of  a 
^^^^^^  o^  o  square  ore  formally  fxjced,  the  right  accrues  to  the  Com^ 
I^KiMM^  to  take  from  the  otimer  with  compensation  any  piece  of  land 
^Bpontiguous  to  the  line  of  the  street,  the  part  of  the  street  or  the 
Hf^wdr^,  in  so  far  as,  according  to  the  buHding  police  regulations  of 
the  locality,  it  is  not  suitable  for  building  purposes. 

Sec.   m.    In  fixing  the  indemnities  to  be  paid  under  section  xji 

Ofui  section  13a.  paragraph  i,  and  in  carrying  out  the  expropriation, 

section  24  ff.  of  the  Law  with  regard  to  Expropriation  of  Land  of 

June  n,  1874,  applies. 

.^^    Disputes  over  the  date  when  indemnity  is  due  shall  be  decided  by 

l^^ie  courts. 

'  The  indemnities  are  to  be  paid  by  the  municipality  within  who!ie 

limits  the  land  in  question  lies,  except  where,  for  some  special  legal 
reason,  an  individual  is  liable. 
^^  Sec.  14a.  The  laze  mV/i  regard  to  the  replanning  of  building  land 
^^1  Frankfort'On-the-Main  of  July  ^8.  iqo^  (Gesets  SamtnJung.  p, 
^B/j)  and  the  laxv  of  July  8,  iQoy  (Geset:  Sammlung.  p.  ^50")  atnend- 
\^^mff  section  t^  of  the  same,  may  be  adopted  for  the  limits  of  0  com- 
^Hk^t  by  local  statute.  The  local  statute  must  be  ratified  by  the  Super- 
^^^^hf  Committee. 
[  Sec,  15.     By  local  statute  it  may  be  provided  that — 

(a)  upon  the  laying  out  of  a  new  or  the  extension  of  an  exist- 
strect,  if  it  is  intended  that  buildings  shall  be  constructed  on  abut- 

land:  or 

(b)  upon  the  construction  of  buildings  on  land  abutting  on 
ig  streets  or  parts  of  streets  where  there  has  been  no  such 
iction — 

promoter  cf  the  addition  or  the   abutting  landowners — the 
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latter  as  soon  as  t!iey  build  on  such  land — shall  clear,  construct,  dnin, 
provide  for  lighting  in  proper  manner,  and  for  a  period  not  to  txceal 
five  years  maintain  the  street;  or  shall  contribute  proporiiona.teJy  to 
the  costs  or  pay  a  sum  sufficient  for  all  of  such  piiq>oses."*  The  i^ul- 
ling  owners  shall  not  be  assessed  for  more  than  half  the  width  oi  the 
street:  or,  if  it  is  wider  than  26  m.  for  more  than  13  m. 

The  entire  cost  of  street  construction  and  maintenance  shall  be 
assessed  on  the  abutters  in  proportion  to  their  frontage  on  the  street 
//  the  frontage  of  a  lot  whose  oumcr  has  become  liable  for  stria 
costs  is  later  increased  by  reason  of  the  fact  that  to  the  lot  am  orra 
has  been  united  in  u^e  for  tvhich  the  street  costs  have  not  been  ^i4, 
in  such  case  the  costs  collectable  for  such  increase  shall  thereupon  hi 
imposed  upon  such  owner. 

Detailed  regulations  for  assessment  in  accordance  with  these  pro- 
visions **  shall  be  made  by  local  statute.  The  provisions  of  section  13 
govern  as  to  its  approval,  appeals  therefrom,  and  publication. 

Sec.  15a.  (i)  By  local  statute  it  may  be  prescribed  that  Iht 
assessments  proxnded  for  in  the  prexnous  paragraphs  and  in  secti^  9 
of  the  Comnmnoi  Tax  Law  of  July  14,  1S93  {Oesets  Sammlung^  f, 
/5?).  as  well  as  the  payments  specified  in  section  6  itself  for  bu{ldim§t 
abutting  on  streets,  which  from  their  situation  and  construction  appi^e^ 
to  be  specially  intended  for  dwellings  for  those  of  small  means  aiid  fof 
building  up  with  houses  of  at  most  two  stories  (small  dwelling  streettt 
may  be  altogether  or  in  part  remitted  or  mode  payable  in  installmentt. 
in  so  far  as  the  buildings  are  intended  chiefly  for  dwellings  of  the 
kind  described  or  for  common  appliances  for  the  benefit  of  these  ef 
small  means  (the  care  of  children,  education,  recreation,  and  the  Ube}- 
If  later  the  purpose  of  the  building  is  changed,  then  the  taxes  ami 
assessments,  in  so  far  as  they  zvere  remitted  or  made  payable  m 
installments,  may  be  collected  from  the  owner  of  the  land  at  the  time, 

(2)     The  local  statute  may  make  further  p  7a»i<l 

to  the  conditions  under  which  the  priz'ileges  shu  *4t$Ji 

buildings  and  divellings  in  question. 

•  Secs.  16-iS.     Procedural   matters,  of  no  general  fntcrcst, 
superseded  by  other  statutes  or  repealed. 

*  Src  19.  Repeal  of  statutes  and  building  police  ordimUMCf^  li| 
so  far  as  contrary  to  ibis  statute. 

Sec.  20.  The  Minister  of  Public  Works  Is  charged  with  Iht' 
execution  of  this  statute. 


I 


"'The  paragraphs  in   this   sentence   and   the   symMs  tmlicitific  ibe' 
same,  not  in  the  original  law.  were  for  dcameAS  introduced  by  the  at '" 
in  the  tran>Utiou. 

•  J    .1.    ,.  .1,-  '"nmrnunal  Tax  Law  nf  rS^j,  kc  10^  aildl;  "or  on  iOsM 
other  y  area  fit  for  building  on." 
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•pRUSsiAW  Housing  Law  of  March  28,  1918 


ARTICLE  X 

Amendments  of  law  of  July  2,   1875,   for  which  see  p.  466  of 
work. 

ARTICLE   2 

In  so  far  as  necessary  for  the  satisfaction  of  the  need  of  medium- 

|ized  and  small  dwellings  and  the  sanitation  of  residential  districts, 

louse   blocks   and   the   like,   the    Minister   of    Public   Works   is   em- 

►wered,  until  December  31,  1936,  to  authorize  expropriation,  under 

iimpliticd  War  Statute  of  Expropriation  of  September  it,  1914, 

[arch  27,  (915. 

ARTICLE  3 

Extension  of  the  right  of  enlarging^  and  changing  the  boundaries 
d  communes. 


ARTICLE  4 


^H  Sgc  1.  Building  ordinances  may: 
^H  I.  Regulate  use  zoning,  and.  where  building  lines  have  not  been 
^^ktabUshed,  create  districts  in  which  only  detached  houses  of  not  more 
^^Biau  two  stories  are  allowed. 

^H  2.  Create  districis  for  which  heavy  industrj'  is  excluded. 
^H  3.  Create  districts  solely  for  residential  ur  industrial  structures. 
^"  4,  Regulate  the  finishing  and  painting  of  structures  to  be  used 
for  residential  purposes*  and  all  structures  visible  from  public  places; 
I^mIso  require  uniformity-  in  the  design  of  the  structures  abutting  on 
^Htrcetf,  with  due  regard  to  the  protection  of  monuments  and  the  home, 
^Rricluding  the  appearance,  not  only  of  the  houses  themselves,  but  of 
^Bhe  street  or  country  landscape  of  which  tliey  are  a  part." 

5.  Require  the  submission  of  plans  of  the  design  of  all  the  outer 
irfaccs  of  dwelling  houses. 

6.  Provide  when  garden  structures,  etc.,  shall  not  be  deemed  to 
dwelling  houses  under  the  settlement  laws  of  Aug.  10,  1904,  Nov, 
1874.  and  section  12  of  the  law  of  July  a,  1875. 
Sec.  2. — I.     In  so  far  as  the  building  development  requires  it,  the 

iTovisions   of   building   ordinances    for    dwelling    houses,   especially 
109C  with  regard  to  construction  to  ensure  stability,  safety  from  fire, 

•  Summarised. 

"The  German   wurd  is   Hfimatschuiz  or  "protection   of   the  home." 

Enfrlish  we  are  just  beginning  to  regard  the  setting  of  the  honsc  as  a 

ift  of  the  home,  and  have  no  one  word  or  expression  comprehensive 

lough  to  include  all  that  the  German  word  contains. 
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safety  of  exit,  and  height  of  rooms  shall  differ  for  lar^  and  smll 
buildings. 

2.  If  in  larger  districts**  there  are  building  ordinances  for  large 
and  small  communes,  then  the  provisions  in  them  with  regard  to 
height  of  buildings,  the  amount  of  open  space  to  be  left  and  the  nnm- 
ber  of  stories,  to  fit  the  special  conditions  in  each  commune  shall  be 
differentiated. 

3.  In  cities  which  are  districts  as  a  rule  building  regulations  shall 
be  issued  by  the  local  authorities. 

Sec.  3.  Building  ordinances  shall  provide  that  where  detached 
houses  are  practicable  and  in  general  use,  exposed  party  walls  shall 
be  prevented. 

Sec.  4. — I.  Police  ordinances,  so  far  as  conditions  require,  shall 
have  graduated  provisions  for  the  construction  and  maintenance  of 
local  streets  in  accordance  with  their  special  purposes  (main  traffic 
streets,  minor  traffic  streets,  residential  streets  and  roads,  etc.). 

2.  To  promote  proper  residential  conditions,  police  ordinances 
may  limit  traffic  on  residential  streets,  byways,  and  other  local  streets 
which  serve  as  access  to  dwelling  houses. 

Sec.  5.     Procedure. 

ARTICLES    5-7 

Use  and  inspection  of  dwelling  houses. 

ARTICLE  8 

Aid  by  the  state  (20  million  marks)  for  the  erection  of  houses  in 
furtherance  of  cooperative  and  other  building  projects. 

ARTICLE  9 

Repeals,  etc 

No,  3.    The  Saxon  Building  Law  of  1900* 

*  PART    I.      GENERAL    PROVISIONS 

Sec  I.  The  word  "buildings"  as  used  in  this  law,  includes  not 
only  structures  of  all  sorts  rising  from  the  ground,  but  the  necessary 

*The  political  or  administrative  district  consisting  of  several  dtiet 
or  other  municipalities  and  the  surrounding  country  is  meant. 

*  Passed  July  i,  lyoo;  to  be  found  in  the  Gesetc  und  yerordnungsbhtt 
or  Collection  of  Laws  and  Ordinances  of  Saxony  for  1900,  G.  V.  Bt,  p. 
381 ;  here  given  as  amended  May  20.  1904,  and  to  some  extent  by  later 
laws;  to  be  found  in  ib..  p.  163.  For  the  law  in  this  form,  widi  ialfO- 
duction,  and  notes,  in  German,  see  the  edition  of  Dr.  A.  Rumpdtp  4II1  cdt 
Leipsig,  191 1,  Rossbcrg'sche  Vcrlagsbuchhandlung. 

*  Summarized. 


^ 
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sewers,  water  and  light  connections,  etc,  for  them,  as  well  as  bridg^es, 
dams,  etc. 

Secs.  2-4.     Record  of  building  police  restrictions. 
Sec.  5.    Where  building  is  destroyed  without  fault  of  owner  by 
fire,  water  or  other  elemental  force,  rebuilding  for  five  years  there- 
after governed  by  provisions  relative  to  lots  not  built  on. 

Secs.  6-7.  Exceptions  to  the  rcquircmcntsi  of  this  law  arc  granted 
^Kby  the  state  administrative  or  police  authorities  after  hearing  all 
^Bpartics  interested. 


PAJIT   II.      LOCAL  LAWS  ANP   POLICE   REGULATIONS 


W 


i 


Sec.  8.  In  so  far  as.  in  view  of  local  conditions,  a  special  statu- 
tory regulation  of  building  matters,  in  accordance  with  the  provisions 
of  this  statute  or  in  addition  to  them,  appears  to  be  expedient,  it  shall 
be  made  by  local  statute. 

Provisions  of  local  statutes  deviating  from  the  terms  of  this  statute 
arc  permissible  in  so  far  as  they  are  authorized  by  this  statute  or  as 
local  conditions  demand. 

Sec.  9.  The  local  statutes  may  be  issued  for  communes,  or  manors^ 
or  parts  thereof. 

When  lots  of  land  abut  on  a  street  that,  in  its  entire  width,  is  in 
one  commune  or  manor  and  the  lots  are  in  another  commune  or 
manor,  provisions  for  imposing  tipon  the  owners  of  tJiese  lots  outside 
its  limits  the  duties  specified  in  Parts  IV  and  VI  of  this  law  may  be 
assed  as  local  statutes  by  the  jurisdiction  in  which  the  street  is 
ituated  when  strong  reasons  of  expediency  demand.  For  the  ap- 
rova!  of  such  provisions  a  previous  hearing  of  the  Communal  Coun- 
cil of  the  neighboring  district  and  of  the  landowners  affected,  is 
necessary. 

Sec,  to.    The  local  statutes  authorized  by  this  law  shall  be  passed, 

ID  cities  under  the  Revised  City  Law,  by  the  Executive  Branch  of  the 

Local  Council  and  the  Local  Council,  or  [in  cities  where  the  Executive 

Branch  and  Council  arc  consolidated]  by  the  Consolidated  Council;  in 

ural  communes  by  the  Council  or  [where  the  local  govenmient  con- 

ists  simply  of  an  assembly]  by  the  assembly;  in  independent  manors, 

on  petition  of  the  owner,  by  the  presiding  officer  of  the  district,  acting 

ith  the  Supervisory  Committee,"  and  require  the  ratification  of  the 

2dtnister  of  the  Interior. 

Differences  of  opinion  between  the  Executive  Branch  and  the  City 
Council  with  regard  to  the  issuance  or  the  content  of  such  a  local 
tute  are  decided  by  the  Minister  of  the  Interior,  after  hearing  the 
istrict  Committee. 
Sec.  n.     By  identical  resolution  passed  by  the  requisite  rcprc- 


*Betirksausschuss' 
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scntatives  of  the  communes  and  so  far  as  independent  m&xiors  xre 
concerned,  by  agreement  thereto  of  the  owners,  such  local  statotn 
can  be  passed  for  several  communes  or  communes  and  manors. 

Sec.  12.  Local  statutes,  except  in  so  far  as  affected  by  IniptriAl 
or  state  statute,  may  be  amended  or  repealed  in  the  same  vny  u 
passed. 

Sec.  13,  In  cases  of  urgent  necessity  the  supervisory  [stitt] 
authorities,  in  conjunction  with  the  District*  or  Supervisory-  Commit- 
tees, may  require  the  Communal  Council  to  pass  or  amend  local 
statutes  in  accordance  with  the  intent  of  this  law.  Tlic  conlcnl  of 
the  local  statute  demanded  in  such  cases  must  fiilhll  the  requifcfaeias 
of  this  law  and  take  local  conditions  into  account 

If  the  Communal  Council  in  question  does  not  act  tn  accordutec 
with  the  demand  so  made  within  a  period  to  be  specified  therein*  t3» 
Minister  of  the  Interior  may  pass  an  order  to  the  desired  effect,  io 
its  stead. 

Sec.  14.  In  so  far  as  the  reg^ulation  of  building  police  matters  is 
not  specifically  reserved  to  control  by  statutes  passed  by  local  authori- 
ties, they  may  also  be  regulated  by  local  police  ordinance  (mc  ij; 
no.  I  of  the  Organization  Statute  of  April  21,  1873.  sec  •  -^  -'  tbe 
Revised  City  Law,  sec,  8.  par.  3  of  the  City  Laws  for   *  rtd 

and  Small  Cities,  sec  70.  par,  3,  sec.  84  of  the  revised  (^sLitc)  Loal 
Government  Law), 

PART  III.      riXXNG  AND  EFTECT  OP  CITV  PLAN 

Sec.  15.  When  a  tract  of  land,  for  the  most  part  noit  buib  00* 
is  opened  up  for  building,  a  "building  plan"  of  it,  hxed  by  local 
statute,  is  as  a  rule  necessary.  Such  a  plan,  however,  can  aUo  be 
issued  for  lands  already  built  on. 

Sec.  16.  Among  the  matters  to  be  hxed  by  the  building  plan  aft 
especially : 

(a)  Building  lines,  within  which  building  on  lots  is  perovtle^j 
and  by  which  areas  for  public  traffic  or  for  front  gardens^  and  ball 
below    high    water    mark,    as    fixed    by    competent    :v"  'Tve 

authority  or  local  statute  (comp.,  sec.  84)  arc  excluded  ii  "^ 

(6)     The  "character"  of  buildings,"  the  setback  of  . 
both  from  the  street  line  and  the  neighbor's  line,  the  bui 
the  restrictions,  if  any,  against  industrial  works,  and  the  percentage 
of  the  area  of  rear  land  that  may  be  covered  with  buildings. 

(c)  The  fixing  of  water  courses,  drainage  of  the  territa>7 
planned,  and  the  carrying  of  certain  streets  over  nr  '     -^       -»--- 

Sec.  17.     Building  plans  shall  consist  of  il>c  ni 
and  the  special  building  provisions  to  be  issued. 

**L  e.,  whether  detached,  semi-detached  or  in  rovs. 
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The  more  detailed  provisions  with  regard  to  the  form  of  the  plans 
and  drawings  required  for  a  building  plan  shall  be  contained  in  the 
lyal  ordinance  to  carry  this  into  effect'*  and  in  local  statutes  and 
►^lations. 

Sec.   i8.     In  establishing  building  plans  regard  must  be  paid  to 

.fetj"  from  fire,  expected  traffic,  sanitation,  suitable  supply  of  water, 

[ratnage,  tbe  situation  and  development  of  the  locality  or  part  thereof 

question,  the  local  housing  needs  and  llie  protection  of  streets  and 

|uares  from  disfifiurcment.     In  so  doing  especial  attention  is  to  be 

^ven  to  the  following : 

(a.)     The  lay-out  of  blocks  and  street  and  building  lines  must  be 
iptcd  to  the  topography,  and  so  made  that  abundant  sun  for  the 
Iviag  rooms  is  assured. 

(h)     The  dimensions  of  the  individual  blocks  shall  be  such  as  to 
[low  of  an  advantageous  utilization  of  the  land. 

(c)  The  width  of  streets  and  sidewalks  shall  be  6xed  in  ac- 
ice  with  the  needs  of  traffic  at  the  place  in  question,  being 
;r  in  the  case  of  principal  streets,  and  less  in  the  case  of  side 
exclusively  residential  streets.  In  streets  of  detached  buildings 
ithoul  through  traffic,  the  width  of  the  street  need  not  exceed  8  m. 
'here,  later,  through  traffic  (especially  street  car  traffic)  and  there- 
lore  street  widening  is  to  be  expected,  front  garden  strips**  of  appro- 
priate depth  are  to  be  laid  out  on  both  sides.  Private  streets  which 
irvc  several  lots  as  entrances  to  the  land  in  the  rear,  shall  not  be  of 
^ss  than  6  m.  in  width.  Streets  with  detached  buildings  and  a 
todcrate  amount  of  through  traffic,  as  well  as  all  streets  with  at* 
ichcd  buildings  in  rows,  arc  to  be  laid  out  at  least  12  m..  and  streets 
with  such  business  or  through  traffic,  at  least  17  m.  in  width. 
^^  (cf)  So  far  as  feasible,  grades  of  streets  are  to  be  evenly  dis- 
^^pibuted,  sharp  rises,  cuts,  and  causeways,  as  well  as  straight  street 
^Hnes  of  excessue  length,  to  be  avoided. 

^H  (e)  In  fixing  the  direction  of  streets,  care  shall  be  taken  to 
^Hccure  short  and  effective  connections  of  streets  with  each  other  and 
I^H^ith  the  main  centres  of  traffic. 

^^      (/)     Public  open  spaces  and  planted  areas  are  in  size,  location, 
and  number,  so  to  be  laid  out  as  to  be  in  accord  with  the  needs  of 
raffic  and  general  welfare.    Lots  for  church  and  school  buildings,  as 
rell  as  for  public  play  and  recreation  grounds,  are  to  be  provided 
sufficient  quantity. 

(g)  In  framing  the  provisions  with  regard  to  the  "character"  of 
liMing"  and  the  permissibility  of  factories  and  industrial  plants, 
ic  hitherto  prevailing  characteristics  of  the  place  or  section,  as  well 


*To  be  found  in  G.  V.  Bl.,  p.  4^8. 

*I,  c.,  tetbacks,  tltc  land  to  be  us^d  as  a  garden  or  lawT^ 

*1  c,  whether  detached  or  attached  in  rows. 
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as  the  existing  ncedsj  are  to  be  considered.  In  any  case,  howerer, 
care  shall  be  taken  that  streets  with  attached  buildings  in  rows, 
when  not  forbidden  by  locaJ  law,  are  intermingled  sufiicientYy  widt 
streets  of  detached  buildings,  and  that  in  the  outer  districts  a  suitable 
limitation  of  the  density  of  buildings  and  dwellings  is  provided  for. 

(/i)  Front  garden  strips,  wlicn  they  are  not  solely  for  the  later 
widening  of  the  street,  are  to  be  laid  out  with  a  depth  of  at  leaji 
4.5  m. 

(0  The  permissible  number  of  stones  is  to  be  determined  in 
each  case  in  accordance  with  the  character  of  the  place  and  the 
breadth  of  the  street.  For  country  places  and  the  counlrj*  house  lec- 
tions at  most  three,  elsewhere  at  most  four,  stories  shall  be  per- 
mitted: and  only  in  the  inner  districts  of  the  larger  cities  on  «pe- 
cially  broad  streets  or  squares  or  when  considerable  assessments  are 
made  on  abutters  for  the  cost  of  regulating  the  course  of  streams 
shall,  as  an  exception,  6ve  stories  be  permitted  In  reckoning  the 
number  of  stories,  the  ground  story,  any  half  story,  and  tlie  roof 
story,  when  it  is  to  be  used  for  residential  purposes,  are  to  be 
included. 

(k)  The  necessary  courts  and  gardens  in  the  interior  of  m  fatodt 
are  to  be  assured  by  means  of  provisions  with  regard  to  tbcir 
extent  and  location  and,  when  necessary,  by  the  fixing  of  rear  buitd- 
ing  lines. 

(/)  In  so  far  as  building  on  rear  land  is  permitted  at  all  tt  is  to 
be  made  dependent  upon  the  size  of  the  court  or  garden,  and  for 
dwelling  purposes  is  as  a  rule  to  be  allowed  only  when,  for  all  the 
windows  of  the  rear  buildings,  an  angle  of  light  of  at  least  45  degret< 
is  secured  and  the  space  between  the  front  and  rear  building,  ia 
appropriate  cases,  is  developed  with  gardens.  Exceptions  arc  per- 
missible under  special  circumstances  in  the  inner  districts  of  iMtget 
cities.  In  no  case  shall  the  rear  buildings  of  a  street  fom  m  OOA- 
tinuous  row  of  attached  structures. 

(m)  In  the  case  of  larger  blocks  suited  thereto,  the  right  msy 
be  reser\'ed  to  the  building  police,  on  petition  of  those  interestcdL  to 
lay  out  later  streets  fur  dwellings,  abutting  on  which.  howeYCr,  ODty 
detached  houses  of  at  most  three  stories,  may  be  erected 

Sec.  19.  The  building  plans  are  to  be  filed  with  the  boAtfinc 
police  at  least  in  duplicate.  By  local  law  a  larger  number  of  coptcf 
may  be  required. 

Sec  20.     If  the  building  plan  is  not  prt^osf  * 
itself  then  the  bufldintr  police  must  without  d<. . 
rhcthcr   it  accepts  or  rejects  the  plan   for  further  aiuo  in 

;ordancc  with  section  21   ff.     A  refusal   i^  r>crr^  r>cn  the 

building  plan  is  in  conflict  with  legal  pro-  .<  wcJ' 

fare,  or  when  the  larnls  for  which  the  jilan  ..-  ,  .-., ;.    ,.-.-<  cwfwed 

by  the  proposer  of  the  plati.    !f  the  plan  U  )icce{>tcd  by  the  boiblioc 
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»!ic€,  then  the  building  police  shall  obtain  the  decision  of  the  munici- 

authority  concerned  as  to  its  adoption  by  local  law. 

In  case  of  groundless  delay  in  coming  to  a  decision  or  unwar- 

ttrd  ri'fu&al  of  the  plan,  the  provisions  of  section  13  arc  applicable. 

the  same  way  the  local  municipal  body  having  authority  may  be 

idled  to  establish  a  building  plan  when  necessary  to  secure  recon- 

idtion  of  buildings  destroyed   by   fire,   water,  or   other  elemental 

(•  here  follow  provisions  with  regard  to  procedure  in  country 

[ricts,  etc). 

Sec,  21.    The  building  police  shall,  with  the  aid  of  experts,  ex- 

ilne  the  building  plan  to  ascertain  that  all  public  interests  are  safe- 

Lfded  and  the  private  interests  of  those  concerned  provided  for  as 

Liitably  as  possible.     The  police  shall  therefore  discuss  these  mal- 

rs  with  the  authorities  concerned,  and  also,  as   fur   as  they   think 

:cssar>',  with  any  other  parties  interested;  and  as  a  result  of  the 

examination  or  discussion  shall  cause  the  necessary  changes  in  the 

ts  to  be  made. 

Sec.  22.    The  building  plan  shall  be  open  to  public  inspection  for 
least  four  weeks.     Time  and  place  of  inspection  shall  be  publicly 
made  known. 

Objections  to  the  building  pTans  shall  be  made  within  four  weeks 
_«£  the  beginning  of  the  period  for  inspection  or  the  right  to  object 
111  be  forfeited.     Notice  to  this  effect  shall  be  given  in  the  public 
;e  already  referred  to. 

If   the   building   plan  concerns   only   single   tracts   of   land,   then 
(tead  of  public  inspection  and  notice,   notice   to  those  concerned 
*M   an   allowance   of   at   least   two  weeks    for  objections,   may    be 
substituted. 

Sec.  23.    The  building  police  shall  pass  on  the  objections  raised 
ilhin  the  given  time. 

Sec.  24.     If  no  objections  are  raised  or  they  are  disposed  of  by 
[thdrawal.  agreement  or  decision,  the  building  plan  shall  then  be 
imitted  to  the  Ministry  of  the  Interior  for  ratification. 
Sec.  25.     Public  notice  of  the  building  plan  as  ratiBed,  and  an 
»rtunity    for    its    inspection,    shall    be    given    by    the    municipal 
ilhorities.     Upon  such  notice,  or,  when  this  notice  is  given  more 
lan  once,  upon  the  first  notice,  the  building  plan  shall  be  deemed 
to  be  established. 

Sec.  26.     Building  plans  ratified  by  the  Ministry  of  the  Interior 

m  be  added  to  or  changed  only  by  the  same  method  as  that  provided 

|r  their  original  establishment.     Immaterial  changes — for   instance, 

til  changes  in  elevations,  or  street  and  building  lines,  the  breaking 

street  comers  and  the  like — may  be  ratified  by  the  building  police 

loe*  when,  after  hearing  the  landowners  concerned,  no  objecticin  is 

by  ihcra. 
*  Summarised. 
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Sec.  27.  In  so  far  as  single  tracts  of  land  on  streets  already  boSt 
up,  or  a  new  building  district  of  small  extent,  or  a  place 
of  a  place  without  important  building  development,  is  ooncemed 
street  and  building  lines  may  also  be  fixed  by  the  building  poCkc; 
after  hearing  those  interested;  and  when  thereby  burdens  (or  ihe 
municipality  would  be  created,  a  hearing  shall  also  be  given  tu  tbe 
municipal  authorities.  Notice  of  the  adoption  of  the  plan  is  to  be 
given  to  those  interested  and  to  the  representatives  of  the  cattnid* 
palit)'.  and  such  adoption  is  subject  to  appeal. 

Sf.c.  28.  In  so  far  as  tlie  owners  of  land  touched  by  buildltif  tad 
street  lines  established  by  local  statute  or  by  the  building  police 
not  already  begun  to  build  in  accordance  with  the  plan,  they 
no  right  to  compensation  on  account  of  a  change  in  it.  A  chaogv  ni' 
the  building  and  street  lines  already  fixed  shall  be  made  only  wbea 
wcight>'  public  interests  arc  involved  or  there  is  no  prospect  of  the 
further  execution  of  the  plan  as  it  stands,  and,  furthermore,  wbcrc 
buildings  have  been  erected  in  accordance  with  the  plan,  such  i 
change  shall  be  made  only  after  due  regard  has  been  paid  to  Oitte 
buildings  and  a  hearing  given  to  the  owners  of  the  land  00  wfakb 
they  stand, 

Sfic.  29.    The  established  building  plan  or  building  and  stntct  Ux 
plan  controls  all  building  in  the  territory  planned. 

Nevertheless  the  owner  of  lands  destined  for  public  traffic  uta$ 
may  use  these  lands  for  other  than  building  purposes  and  eixksic 
them  with  necessary  fencing,  until  they  are  surrendered  to  iHe 
nicipality.  The  owner  is  expressly  authorized,  until  the  munii 
declares  itself  ready  to  take  these  lands  at  once,  or  the  Mi 
the  Interior  has  given  its  approval  of  their  condemnation,  to  ii 
them  for  cultivation  in  ways  which  raise  their  value.  H.  later, 
priation  or  surrender  for  value  ensues,  the  owner  is  entitle<S  to 
pcnsation  for  this  increased  value. 

Sfx.  30.  When  the  restrictions  on  building  created  bv  the  a^o^ 
tion  of  the  plan,  go  into  effect,  land  which  has  not  as  yet  been  balk 
over  and  which  according  to  the  plan  is  to  be  used  as  a 
public  squnre.  can  no  longer  be  built  on  except  in  so  far  a» 
permitted  in  the  case  of  overhanging  roofs,  balconies,  bay  wt 
and  similar  projections  (comp.  sec.  97)  or  when  a  public  place 
expressly  reserved  for  single,  especially  public,  buildings. 

The  erection  of  temporary  buildings,  however,  is  allowed*  bal  ai 
soon  as  the  land  is  taken   for  the  street  or  puMir 
without  claim  for  compensation,  must  remove  tJic  . 
then  moved  at  his  expense;  and  also  the  fencing  crecteU  att 

the  nent  of  the  plan. 

The  same  is  true  of  the  temporary  use  of  the  mrface  di 
by  the  plan  to  become  front  gardens  or  front  courta.     Tt 
bulldmgs  and  fencings  shall,  on  the  demand  of  the  buiUltnc;  pot 
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lOvcd  when  the  street  on  which  the  front  garden  or  court  abut  is 
id  out  and  taken  over  by  the  municipality. 
Sic.  31.  When  an  established  street  or  building  line  strikes  a 
which  has  been  built  on,  then  upon  the  re-erection  of  a  building 
the  lot.  or  the  erection  of  additions  to  it,  or  the  increase  of  its 
ighl.  the  land  is  to  be  cleared  to  the  line  established,  and,  so  far  as 
It  land  is  needed  for  the  street  or  public  place,  to  be  surrendered  to 
le  municipality  on  its  demand.  In  so  far  as  the  municipality  has 
made  no  agreement  to  the  contrary  with  the  owner,  he  is  entitled 
to  recompense  for  the  land  surrendered. 

If  a  building  line,  back  of  the  street  line,  is  established,  the  owner» 
len    in  conformity   to    this   line   he    removes   his   building,    in   so 
as  It  projects,  is  entitled  to  any  damage  suffered  by  the  estab- 
imcm  of  the  line. 

Sec.  52,  Whenever  a  part  of  a  lot  is  taken  for  public  use  or  its 
for  building  restricted  by  the  establishment  of  a  new  or  changed 
fTne  for  the  rectification  of  a  water  course,  and  the  part  remaining 
or  not  restricted  is  no  longer  under  building  police  reflations,  suit- 
ile  for  building;  and  thus  there  is  prevented — (a)  the  erection  of 
(ildings  on  a  lot  which  has  not  already  been  built  on  but  which  is 
litable  for  the  purpose  and  abuts  on  an  existing  street  open  for 
iblic  traffic  and  for  the  erection  of  buildings  on  land  abutting 
on  it,  or  {b)  the  reconstruction  of  a  building  on  a  lot  already  built 
Of! — then  the  owner  may  require  the  municipality  to  take  and  pay 
for  the  entire  lot.* 

Local  statutes  may  provide  that  and  in  what  cases  streets  which 
plainly  serve  for  traffic  from  place  to  place  (state  or  district  streets 
id   so-called   "communication   roads")    are   not   to   be   regarded  as 
isting  streets"  in  this  sense. 

Sec.  i^.  When  streets  have  been  constructed  on  elevations,  or 
ims  have  been  rectified  on  lines,  established  by  plan,  and,  in 
consequence,  the  owners  of  buildings  erected  on  the  street  before  the 
;w  levels  were  so  fixed,  or  on  the  stream  before  the  new  course  was 
established,  are  to  their  damage  prevented  from  using  their  prop- 
ty  as  heretofore,  or,  to  avoid  such  damage,  are  compelled  lo  make 
mgcs  in  their  buildings,  then  they  arc  entitled  to  compensation 
from  the  municipality  for  tlieir  loss. 

Sec.  34.     If  in  the  plan  the  closing  of  a  public  way  is  provided 
the  owner  of  a  lot,  whether  built  on  or  not,  which  abuts  on  this 
ly,  and  thus  loses   its  access,  can   demand   from  the   municipality 
sufficient  provision  otherwise  for  his  needs,*  and  if  this  is  not  offered 

•The   subdivisions    in   this    sentence   and   the    symbols    indicating   the 
in  the  law,  were  for  clearness  introduced  by  the  author  in  the 

'  cA^i'Mitiing  is  such  a  provision;  Rumpclt,  Saxon  Building  Law  (4th 
•  )•  P-  I5tt  Dote  3;  ace  aNo  sec  54  and  ft. 
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him  he  has  the  right  to  demand  that  the  lot  be  taken  with  compcn»> 
lion. 

In  the  case  of  lots  with  buildings  on  them,  the  takinj^  cuy  be 
quired  when  a  permit  for  a  new  building  or  a  change,  etc.,  in  the 
building,  is  refused  on  account  of  the  prospective  closing  of  the  way 

Sec.  35.  If  the  establishment  or  change  of  a  building  plan  »eeH! 
advisable,  the  building  police  may  establish  a  building  prohilNtkn 
with  regard  to  the  district  to  be  planned;  with  the  result  that  neur 
buildings  or  changes  in  buildings  will  not  be  approved  or  will  be 
approved  only  in  so  far  as  they  do  not  make  the  accotoplithninU 
of  the  new  planning  more  difficult. 

Public  notice  of  the  establishment  of  the  building  itrohtfaitioa 
shall  be  given,  with  an  exact  description  of  the  territory  affected  by  it 

The  building  prohibition  is  legally  in  force  from  the  time  oOtkt 
of  it  is  given,  and  goes  out  of  force  when  the  find  establt&hnmit  of 
the  building  plan  is  not  effected  at  least  witliin  two  years  froai  the 
first  notice. 

Sec.  36.  During  the  building  prohibition,  as  well  as  after 
establishment  of  the  building  plan,  a  division  of  a  lot  situated  in  tiic 
area  planned  is  allowed  only  with  the  permission  of  the  boildiaK 
police.  This  permission  may  be  refused  when  the  division  effects  a 
building  (a)  if  the  requisite  division  walls  along  the  newly  crraM 
boundary  are  not  erected  or  (6)  if,  because  of  the  division,  iJk  pro- 
visions with  regard  to  the  size  of  courts  and  srardrns  arc  evaded 
or  the  execution  of  a  building  plan,  or  of  a  rcplotting  (comp.  Part  \  ), 
would  be  prevented  or  made  more  difficult,  or  (r)  if  rcmnaiiis  tm- 
suited  for  building  purposes  would  remain, 

The  building  police  shall  without  delay  notify  the  amhoritic* 
charge  of  land  records  of  the  going  into  elTect  of  such  rcstri 
on  land  subdivision,  with  an  accurate  statement  of  the  lots  affected 
thereby  and  their  land  register  numbers  and 

Sec.  37.     If  tracts  of  land  arc   used  for 
authority  for  expropriation  is  granted,  then,  o. 
titled  to  expropriate,  these  tracts  are  at  once  c> 
lished  building  plan,  without  prejudice  to  their 
with  relation  to  the  construction  of  necessary 
systems,  etc     In  this  case,  however,  the  land  owners  coiiCi 
the  building  plan  who  by  such  exchF~^       '"^^^^r  a  losa  i      ' 
of  rights  secured  to  them  by  the  hv  tii,  or  ari. 

a  greater  burden,  arc,  as  a  part  of  the  cx\  -1.  entitkd  to 

indemnification  from  tliose  entitled  to  ex] 

Sfcc.  38.     When  it  appears  to  be  expedient   ior  the  probable  ^ 
vclopmcnt  of  a  place  to  fix  in  advance  the  main  irafric   irrprt 
the  main  fealurcs  of  the  drainage  and  water  supfily   -  -t 
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t&rser  building  terri(ory,  then  the  building  police,  after  hearing  the 
local  authorities,  may  establish  a  suiliible  extension  plan  for  the 
locality,  in  accordance  with  the  methods  provided  in  sees.  21  to  26. 
This  plan  shall  serve  as  the  basis  for  the  later  individual  building 
plans. 


PART     IV. 


PKOVIDING    THE    LAND    FOR     BUILDING     AND     MAINTENANCE 
OF    PUBLIC    AREAS    AND    SEWERS 


Sec  39.    Whoever  builds  on  land  abutting  on  a  street  established 

building  or  street  hue  plan  must,  to  a  width  o£  24  m.  if  the  street 

to  be  built  up  on  both  sides,  or  to  a  width  of   15  m.  if  only  on 

side,  at  his  own  expense  and  in  the  dimensions  as  planned,  pro- 

ihe  land  for  such  street,  clear  it.  and  without  compensation  sur- 

ider  it  to  the  municipality  free  of  charges.  mortgaRcs,  and  obliga- 

ms;*  and  also,  in  case  the  municipality  docs  not  itself  undertake 

provided  in  sec.  43,  ff.,  such  owner  must  himself  construct  such 

rt  and  scwcr  it;  but  only  in  so  far  as  the  lot  abut^  on  the  street; 

therefore,  in  the  case  of  corner  lots,  on  both  sides  of  it;  and 

rond  his  own  lot  tn  so  far  as  necessary  to  extend  the  street  from 

ising  to  crossing,  and  in  one  direction   from  the  lot  to  be  built 

on.  to  make  connection  with  a  street  already  serving  for  public  traffic. 

Sec.  40.     Whoever  builds  on  land  abutting  on  a  public  square 

1st,  in  accordance  with  the  provisions  of  sec.  39,  furnish  the  land 

Tor  and  construct  that  part  of  the  surface  of  the  square  destined 

the  plan  to  be  street,  up  to  24  m.  in  width.     He  must  also  sur- 

T  that  part  of  his  land  which  is  situated  in  the  interior  of  the 

[uare  to  the  municipality ;  and  is  entitled  to  compensation  therefor. 

The  furt}ier  construction  of  tlie  interior  of  the  square  falls  od 

the  municipality   (comp.  sec.  72). 

The  construction  of  the  square  must  take  place  at  latest  when 
the  streets  surrounding  it  are  finished,  the  entire  surface  of  the  square 
is  obtained,  and  at  Icaiit  a  third  of  the  frontage  abutting  on  the  square 
built  up. 

Sec.  41.    The  provisions  of  sees.  39  and  40  arc  also  applicable 
lien  and  in  so  far  as  lots  not  built  on  are  situated  on  streets  for 
[hidi,  instead  of  the  street  lines  formerly  in  force,  new  street  lines 
fixed.     (Compare  sec,  32.) 

If,  however,  already  existing  buildings  are  struck  by  the  new 

rt  lines,  the  provisions  of  sec.  31  are  to  be  applied.    The  obligation 

construct  the  driveway  rests,  in  this  case,  upon  the  municipality. 

Sec.  42.     By  local  statute  it  may  l>e  provided  that  and  to  what 
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extent  the  permanent  enclosure  of  a  lot  shall  be  bdd  to  he 
on  it  within  the  meaning  of  sees.  39-41. 

These  provisions  do  not  apply  to  endosores  wincb  an 
fulfilment  of  police  obligations. 

Sec.  43.  The  streets  arc  to  be  constructed  in  the  widl 
by  the  building  plan,  in  sections  extending  at  least  fran 
section  to  street  intersection. 

Where  filling  of  the  road  bed  is  necessary,  the  material  ad 
be  free  from  decayed  and  other  stuff  which  would  ^^Mw^tm  ^^  j 
the  underground  waters. 

Already  existing  dirty  deposits  are  to  be  removed. 

In  other  respects  the  manner  of  constmctii^  streets,  as  m 
the  building  of  sidewallcs.  is  left  to  local  regulation. 

Sec.  44.  New  streets  are  as  a  rule  to  be  sewered.  The 
arising  therefrom,  including  those  for  disposal  of  snrfa 
sewage,  etc.,  fall  to  the  persons  upon  whom  the  costs  for  dK  cn- 
struction  of  the  street  fall  (the  owners  of  the  buildings  <n  hat 
abutting  on  the  street).  The  kind,  depth,  and  capacity  of  the 
are  fixed  by  the  building  police,  in  so  far  as  there  are  no  local 
in  the  matter. 

Sec.  45.     When  the  necessity  arises,  the  construction  of 
in  the  manner  prescribed  by  a  sewer  plan  to  be  established. 
must  be  approved  by  the  building  police,  shall  be  undertaken  also  for 
parts  of  places  already  built  up. 

On  sewered  streets  every  building  serving  as  a  residence  far 
human  beings  must,  as  a  rule,  be  connected  with  the  sewer. 

Sec.  46.  The  municipality  has  the  right  to  construct  street! 
bridges,  sewers,  public  wells  and  water  systems,  either  as  contractor 
at  its  own  expense,  reserving  the  right  of  recourse  gainst  abnttm 
building  later  (comp.  sees.  77-78),  or  on  account  of  the  owners  of 
buildings  on  land  abutting  on  the  street.  *  Here  follow  provisioos 
with  regard  to  agreements,  estimates,  security,  etc. 

Sec.  47.  Before  the  performance,  however,  of  the  duties  im- 
posed by  sec.  39,  fT.  a  building  permit  may  as  an  exception  be  granted 
when: 

(a)  The  owner  of  the  building,  on  the  demand  of  the  building 
police,  surrenders  without  charge  to  the  municipality  the  portion  of 
his  land  necessary  for  the  construction  of  the  streets  arid  squares 
provided  for  in  the  building  or  street  and  building  line  plan,  or 
prospectively  necessary  for  such  purposes;  or  so  surrenders  the  neces- 
sary land  for  the  widening  of  existing  streets;  and  when  in  additioo 
he  furnishes  sufficient  security  for  the  future  fulfilment,  according 
to  law,  of  his  other  obligations. 

(b)  The  connection  of  the  new  building  with  the  baQt-ap  put 
of  the  place  is  satisfactorily  made. 

*  Summarized. 
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(c)  Provision  is  made,  in  accordance  with  the  requirements,  to 

be  prescribed  by  the  building  police,  for  good  and  sufficient  drinking 
and  domestic  water,  as  well  as  for  the  disposal  of  surface  water  and 
sewage. 

As  a  rule  use  shall  be  made  of  the  power  to  grant  such  a  permit 
only  in  the  case  of  structures  for  temporary  purposes,  of  country 
houses,  of  structures  used  for  public  or  public  service  enterprises, 
of  agricultural  buildings^  greenhouses,  storage  structures,  factories 
and  other  industrial  plants,  especially  such  as  in  operation  cause 
noise  or  vibration,  or  use  or  produce  evil  smelling  or  inflammable 
materials. 

Sfx.  48.  As  soon  as  a  street  is  constructed  in  accordance  with 
the  plan  and  the  building  ordinances  (see  sec.  43)  and  sewered,  and 
also  one-third  of  the  land  abutting  on  the  street — reckoning  in  both 
sides  of  the  street — is  built  up,  the  street  shall  on  the  petition  of  the 
owners  of  the  buildings,  be  taken  over  by  the  municipality  for  main- 
tenance by  it. 

*  Sec.  49.  Formalities  connected  with  the  inspection  and  accept- 
ance of  the  street  by  the  municipality. 

Sec.  50.  Until  the  municipality  has  taken  over  the  street,  its 
maintenance,  with  its  accessories,  is  the  concern  of  the  owner  of 
the  buildings. 

Any  such  owner  is  bound  thereto  when  at  least  one  building  is 
erected  on  land  abutting  on  the  street.  The  refusal  of  the  munici- 
pality to  take  over  the  street  does  not  entitle  him  to  close  the  street. 

The  obligation  of  maintenance  falls  upon  those  abutters  who 
build  later,  in  the  proportions  prescribed  in  sec.  'jy,  par.  3. 

Sec.  51.  If  the  municipality  itself  has  constructed  and  sewered 
the  street  at  the  expense  of  the  owner  of  the  building,  its  mainte- 
nance, provided  the  condition  mentioned  in  sec.  48  has  been  fulfilled, 
is  transferred  at  once  to  the  municipality. 

Sec.  52.  Local  statutes  may  provide  that  the  contributions  de- 
volving upon  the  owner  of  the  building  under  the  foregoing  pro- 
visions shall  wholly  or  partly  be  taken  over  by  the  treasury  of  the 
municipality.  With  regard  to  raising  the  costs  incurred  thereby 
through  assessments  of  buildings,  compare  sec.  78. 

Sec.  53.  By  police  ordinance  the  cleaning  of  streets  and  side- 
walks of  dirt,  snow  and  ice,  as  well  as  the  sprinkling  of  sand  and 
ashes,  etc.,  on  the  sidewalks  in  frosty  weather,  may  be  imposed  upon 
abutters.  •  (Here  follow  provisions  for  procedure  where  a  part 
of  the  street  or  sidewalk  is  in  another  municipality.) 


*  Summarized. 
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FART  V.      REPLOTTING  AND  CONDEMNATIOX    OF   LAKS 


Sec  54.  When  the  proper  buitding  development  of  a  tna 
land  situated  within  the  limits  of  a  building  plan  is  prevented  ormj 
much  hindered  by  the  position,  form  or  area  of  lots,  a  i 
division  of  the  land  for  the  purpose  of  obtaining  sattable  bcikfiif 
sites,  may  be  made  through  change  of  boundaries,  or  replottini;,  ena 
against  the  will  of  the  owners,  if  such  new  subdivision  is  for  iS« 
public  interest  and  a  petition  therefor  is  made  to  the  building  polkc. 
either : 

(a)  by  the  municipal  authorities,  or 

(b)  by  more  than  half  the  owners  of  the  lots  involved,  wbo  «»• 
gcther  own  more  than  half  of  the  total  area  involved. 

Sec.  55.     If  the  replotting  is  necessary  for  lots  whose  baildii 
have   been   destroyed   by   6  re,   water  or   other   elemental    force, 
representatives  of  the  municipality  can  be  required  to  undertake 
replotting  in  the  way  prescribed  in  sec.  13. 

Sec.  56.  Single  lots,  situated  in  the  territory  to  be  rcploJtot 
which  are  built  on,  or  used  in  a  special  way  (i.  e..  as  market  i^ardesi^ 
nurseries,  etc.).  whose  value  would  make  an  adjuelmem  with  relatio 
to  other  land  much  more  difficult,"  may  be  entirely  or  in  part  cxChA^ 
from  the  replotting.  Even  in  this  case  the  owner  ia  subject  to  wot 
corrections  of  boundary*  lines. 

Sec,  57.  The  municipal  authorities  shall  establish  a  iep>ottin( 
plan  for  the  execution  of  the  work  of  replotting,  with  the  neecftar) 
provisions  for  carrying  it  out.  This  plan,  however,  may  also  be  pro- 
posed by  those  petitioning  for  the  replotting,  under  sec  54  b. 

Sec.  58.  The  lots  of  all  those  concerned  shall  be  antted  in  one 
mass,  and  the  existing  public  ways  that,  according  tn  the  boMi>(r 
plan,  are  unnecessary,  shall  be  included  in  the  mass.  From  the  im»i 
shall  5rst  be  set  aside  the  lands  destined,  by  the  butldtni;  pli 
public  traffic  areas.  The  building  land  thereafter  remainin;^ 
be  so  divided  that  every  landowner  shall  receive  the  same  prQt*< 
in  value  of  this  remainder  as  he  previously  had  in  the  total 
of  the  land  before  it  was  replottcd.  Tlie  municipality,  in  pi 
the  public  ways  by  it  thrown  into  the  mass,  shall  again  receive 
traffic  areas.  In  the  appraisals,  which  shall  be  the  basis  of 
plotting  plan  and  shall  be  drawn  up  with  the  aid  0:  ^ 

and   legal  conditions  affecting  the  value  of  the  '  cuo' 

sidered 

In  place  of  the  lots,  individually  or  in  combined  area  s^!?!e<!  f< 
building  purposes,  arc  to  be  assigned  one  or  n 

■The  *      n    '•      ~    , 

might  l» 

to  eXCltl«J''i    "■" .i'-'<     I    -I     1   ?    I'l  .......  1  ,.  .,1    ...    Lmv  V  ft^    tPt    iirw   »Ul 

etc.    See  Rumj>elt,  Sasan  Buitding  Law  <4Sh  ed.>«  p.   181,  aotc 


DMINISTRATION  IN  ITALY.  SWEDEN  AND  GERMANY      487 


^■eigned  to  t^eir  former  owners. 

^B  Land  which  by  the  building  plan  is  destined  for  streets,  in  so  far 
^K  it  is  not  at  once  used  for  the  purpose,  shall,  after  the  construction 
^H  the  necessary  agricultural  ways  for  the  newly  subdivided  lots,  be 
^Hvided  among  the  individual  owners  in  the  same  proportion  as  the 
^Kitlding  land;  and,  so  far  as  practicable,  so  that  to  each  lot  its  future 
^Blilding  land  and  Its  part  of  the  future  street  land  shall  be  united. 
^^    Unavoidable  differences  of   value   between  the    former  land   and 

that  obtained  by  the  exchange  may  be  equalized  by  granting  or  rc- 
^■liring  a  money  indemnity. 

^M  Sec.  59.  Lots  whose  areas  are  too  small  (or  building  purposes, 
^ft  so  far  as  a  satisfactory  outcome  cannot  be  attained  by  agreement 
^B  those  concerned,  shall  be  surrendered,  with  compensation,  to  the 

municipality,   which,   in   return   for   repayment  of   the   sum  paid   for 

fcir  surrender,  shall  divide  them  among  the  other  owners. 
Sec.  60.    The  building  police  shall  in  the  fir&t  instance  enter  into 
^tiation  with  all  the   parties  affected  by  the  proposed  replotting 
&n  and  endeavour  to  obtain  their  agreement  to  it.     Among  those 
tnterested   are   included   also   owners  of  lands   outside   the   tract   re- 
■plottcd  which  have  a  servitude  on  the  land  rcplottcd.    If  an  agreement 
^b  reached,  the  replotting  plan  can  at  once  be  submitted  to  the  Min- 
^bry  of  the  Interior  for  ratification.    In  this  case  no  further  proof  of 
^■iblic  interest  is  necessary. 

^K   Sec.  61.    If  no  agreement  of  all  concerned  is  reached,  then  the 
^Pptotting  plan  is  5rst  to  be  laid  before  the  Ministry  of  the  Interior 
^rer  its  information  and  preliminary  examination.     After  the  adjust- 
ment of  the  objections  thus  raised,  the  plan  is  to  be  exhibited  in  the 
same  manner  as  the  building  plan.    The  provisions  of  sees.  21  to  25, 
are  then  to  be  followed,  as  applicable. 

I  Sec.  62.     Tile   drawing   up,   submission,   exhibition   and   approval 
the  replotting  plan  may  be  combined  with  that  of  the  necessary 
ilding  plan.    The  execution  of  the  replotting  plan  must  be  subse- 
ent  to  the  fixing  of  the  building  plan. 
Sec,  6j(.     With  the  establishment  of  the  replotting  plan,  the  newly 
«gncd  lot  takes  the  place  of  the  surrendered  lot  with   respect  to 
rights  of  ownership,  use,  and  other  real  rights,  as  well  as  also 
th  respect  to  all  public  burdens,  with  the  exception  of  the  contribu- 
ns  to  be  paid,  under  the  law  of  August  15.  1855  (G.  V.  Bl..  p.  483 
n.)»   with   regard   to  the   construction   and   maintenance  of   a   water 

»urse;  the  new  lot  receiving  all  the  legal  attributes  of  the  old  lot. 
aimbrances,  etc.,  remain,  so  far  as  Ihey  are  not  removed  or  changed 
the  replotting.    The  replotting  may  also  impose  new  incumbrances. 
Sec  64,    The  acquisition  of  land  in  consequence  of  replotting  is 
free    from  transfer  taxes. 
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Sec.  65,  When  the  erection  of  buildings  in  the  interior 
block  would  prevent  the  advantageous  replotting  of  the  lot  or 
it  materially  more  difficult,  then  such  erection  may  be  forbidia 
This  building  prohibition  expires  when  the  rcplotting  p\zsx  is  nocefO^ 
lished  within  two  years. 

Sec.  66.  In  order  to  obtain  less  considerable  changes  of 
daries  without  recourse  to  the  replotting  procedure,  the  buildni! 
police  may  make  the  building  permit  conditional  upon  the  acquisitioa 
or  surrender  by  the  owner  of  the  building  of  smaller  strips  of  Ual 
necessary  for  rounding  out  his  own  or  a  neighbor's  building  lot: 

This  procedure  is  especially  applicable  to  cases  where,  in 
quence  of  the  abolition  of  a  street  line,  land  formerly  part  of  (he 
street  becomes  part  of  the  building  land. 

Sec.  67.    When 

(a)  for  the  broadening,  straightening,  or  continuation  of  streets 
ways  and  squares,  destined  for  the  inner  trafBc  of  a  municipiiiiy, 

(b)  for  the  laying  out  and  the  cutting  through  of  the  same, 

(c)  for  the   building  and   broadening  of   bridges, 
(rf)   for  shore  and  dam  structures, 

(e)  for  the  construction  of  sewers  and  water  works,  for  the  eOD- 
nections  of  the  same  with  the  individual  lots  and  the  conncctkni  of 
sewers  with  those  of  neighboring  communities, 

(/)  for  the  enlargement  or  merger  of  building  areas  not  suitable 
for  building  purposes,  in  the  solidly  built  up  part  of  the  locality, 

land  must  be  acquired  or  a  servitude  on  land  imposed — tlici>  00 
tition  of  the  representative  of  the  municipality,  to  be  nofftc  th 
the  building  police,  with  the  approval  of  the  Ministry  of  the  I 
against  the  wishes  of  the  landowners  concerned,  if  necessary,  l' 
quired  land  may  be  condemned,  with  compensation,  or  the  set 
imposed,  in  so  far  as  this  appears  to  be  for  the  public  interest. 

Sec.  68.  When  the  tearing  down  of  butlding^s  or  groups  of  buiU' 
ings,  in  the  interest  of  traffic  or  the  public  health,  is  indi^iN-nBabk* 
or  the  building  plan  for  a  tract  of  land  whose  b '  * '■  dc-J 

stroyed  by  fire,  water,  or  other  elemental  force  ct 
carried  out  in  such  a  manner  as  to  avoid  similar  dangcri- 
thcn  the  Ministry  of  the  Interior,  on  petition  of  the  t- 
ihorities,  is  authorized  to  grant  permission  to  condemn  the  entire 
neccssar}'  to  a  suitable  execution  of  the  undertaking. 

Sec.  6g.    To  the  petition  for  the  permit  to  expropriate  there 
to  be  annexed  the  building  plan,  or,  if  the  proceeding  does  not 
volve  such  a  plan,  a  special  expropriation  plan. 

Sec.  70.     Before  handing  in  the  petition  to  tht    "'  '  ' 
Interior,  the  building  police  shall   endeavour  to  u' 
agreement 

Sec.  71.    After  the  issuance  of  the  penmt  for  condemnatioo,  |i 
land  owners  concerned,  within  a  time  to  be  fixed  by  the  Mini 
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of  the  Interior,  have  the  right,  in  the  cases  covered  by  sec.  68,  thero- 
scives  10  construct  on  their  lots  the  new  buildings  provided  for  by 
ic  building  or  condemnation  plan.     After  the  expiration  of  the  time 
fixed,  the  expropriation  of  these  lots  or  areas  on  which  the  de- 
velopment as  planned  has  not  been  carried  out,  follows. 

Sec.  72.     The  municipality  may  by  local  laws  be  given  the  right 

demand  the    immediate   condemnation   of   the   area    for   a   public 

luarc,  as  laid  out  by  the  building  plan  established  by  local  law. 

Sec  7j.    The  condemnation,  as  well  as  the  fixing  of  the  cora- 

pcpiation  therefor,  shall  be  done  by  the  building  police;  or,  when  a 

municipality   is  concerned  whose  local   authorities  are  also  building 

ilicc.  by  a  representative  of  the  Ministry  of  the  Interior. 

The  condcnmation  must  be  preceded  by  a  conference  on  the  spot 

with  those  interested,  to  which  the  necessary  experts  for  the  6xing 

Rf  the  compensation  shall  be  summoned 
Sec  74.     The  btiilding  police  shall  request  the  land  record  au- 
sonties  to  make  the  entries  in  the  land  records  which  are  necessary 
y  reason  of  the  establishment  of  the  replotting  plan  or  of  condemna- 
on. 
Sec  75.     When  the  lots  to  be  surrendered  by  reason  of  a  re- 
plotting  or  condemnation  plan  are  built  up  with  dwelling  houses  or 
are  to  be  regarded  as  huilt-\ip  lots  (comp.  sec.  5).  then  the  munici- 
pality on  demand,  so   far  as  practicable,  shall   give  the  owners  the 
ipportunity  to  acquire  another  building  lot  in  the  neighborhood  at 
suitable  price. 
The  municipality  shall  take  the  same  care  that  the  occupants,  who 
lUst  leave  a  house  in  consequence  of  a  replotting  or  condemnatioo^ 
liall  find  suitable  accommodations. 


PART  VI. 


INDEMNITIES,   Rtr.HTS   OF   RECOURSE  AND   BUILDXNC 

ASSESSMENTS 


•  Secs.  76-78.    Whoever  has  duly  laid  out  and  paid  for  a  street, 
with  bridges,  sewers,  etc.,  is  entitled  to  recover  the  expenses  from 

(abutters   on  the    street   subsequently    building   on    it.    in   proportion 
■>  their  frontage.     He  also  may  recover  if  an  existing  building  by 
kason   of    the   street   improvement   obtains   window    openings,   per- 
■LJssible  by  reason  of  the  new  street,  sewers,  an  exit  to  the  street, 
etc     If  a  new  building  may  be  built  more  advantageously,  cheaply, 
or  of  greater  area  or  height,  he  may   recover  in  proportion  to  the 
increase   in   value  of   the   builders'   land.     These  payments   are   en- 
^forccd  by  refusal  of  building  permit,  unless  paid  or  secured.     Local 
^Bftatute  may  authorize  the  municipality  to  recover  for  all  street  con- 
^Vtruction   and   improvements,   and  also   for   building,   replotting  and 
condcnmation  plans,  as  well  as  for  payments  made  under  the  build- 

•  Summarised. 
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ing  law,  not  otherwise  repaid.  These  recoveries  may  be  had,  in  fnll 
or  in  part,  as  payments  for  the  right  to  build,  from  those  maicntlly 
benefited.  The  amount  may  be  determined  according  to  fronta^  cr 
according  to  the  method  of  building,  especially  the  area  built  ortr, 
the  number  of  stories,  and  the  number  of  families  provided  for. 

PART  VII.      BUILDING  ON   THE  LOT 

A,  General  Requirements 

*  Secs.  79-89.    The  lot  must  furnish  a  firni  foundation,  free  froo 
rubbish,   etc.;   have   water    facih'ties;   be   on   a   street   •  1  bj 

^public  plan,  or  on  an  existing  way,  or  have  access  st.  the 

builder.  (Exceptions  may  be  allowed  b^-  the  building  police),  be 
above  high  water  mark  and  not  cnoumber  the  bank  of  a  stream,  etc; 
not  interfere  with  railroads;  not  be  a  nuisance  to  neighboring  land  by 
reason  of  smoke,  etc.  Local  statute  may  prescribe  that  and  in  h<m 
far  single  parts  of  localities  shall  be  specially  devoted  to  industrial 
works,  and  that  in  other  parts  such  works  shall  not  be  allowed  al 
all  or  only  under  special  restrictions  (sec.  23,  par.  3  of  the  Nation*] 
.Industrial  Ordinance);*'  shall  not  be  too  near  state  forests;  protec- 
tion of  neighbor  in  building;  use  of  neighbors'  land  for  scaifoi 
etc 

B.  Erection  of  BuUdings 


Sec.  90.  The  construction  and  the  internal  arrangements  of  the 
building  must  not  endanger  the  safety  and  health  of  tlie  occupaiiCi. 
Dwelling  and  work  rooms  must  be  sufficiently  dr>'  and  accessible, 
of  suiFicieni  size,  and  have  a  sufficient  supply  of  light  and  air. 

By    local    statute    special    higher    architectural    reqn  for 

buildings  to  be  erected  may  be  made  for  particular  st:-  ,  irt* 

of  streets. 

Sec  91.  The  provisions  contained  in  sees.  94  to  138  shall  govtnt 
except   in   so   far   as  superseded   hy   local   statute. 

Sec.  92.  In  the  case  of  buildings  in  independent  nanoriat  ptc* 
cincts  outside  of  inhabited  places,  in  Uic  smaller  places  in  wbidl 
for  the  most  part  agriculture  is  pursiud.  and  in  placet  with  for  the 
most  part  a  poorer  population,  the  building  police  may,  even  wherr 
not  otherwise  expressly  allowed  by  ti\\<^  law,  grafit  cxccptic: 
provisions  uf  secs.  94  to  138,  provided  the  necc?wn,-  rc^.ir  • 
to   safety   and   hcnlth.      •  (Here    follow   provi  1  to 

tlic  drawin;^  up  by  the  local  authorities  of  a  1;  :    ..     ^  „..^.  tbc 

giving  of  notice  of  the  hcginninK  of  changed  conditioos^  lutd  tbft.! 
revisions  of  lists  by  tlte  higher  authorities.) 

•  Sunrniarivrd. 
*Scc  p.  210.  note  r 


4 


ADMINISTRATK)N  IN  ITALY.  SWEDEN  AND  GERMANY      49' 

Sec.  93.  The  building  police  may  also  grant  exceptions  to  sees. 
94  to  138  for  single  buildings  at  a  distance  from  built  up  localities 
when  there  is  no  prospect  of  a  further  building  development  of  the 
land  round  about  within  a  reasonable  time. 

The  building  police  may  also  impose  additional  requirements 
appropriate  to  the  peculiar  character  of  and  dangers  incident  to  the 
use  of  church,  school,  factory,  large  warehouse,  and  business  struc- 
tures, theatres,  concert,  dance,  and  assembly  rooms,  the  larger  hotels, 
and  similar  buildings  in  which  large  numbers  of  people  assemble,  as 
well  as  for  steam  boilers,  machine  shops,  elevators,  etc.  Through 
ordinances  to  carry  these  provisions  into  effect  or  local  police  ordi- 
nances, general  provisions  may  be  issued  with  regard  to  these  matters. 

Sec.  94.  Local  statutes  shall  provide  whether  buildings  shall  be 
detached  or  in  attached  rows.  In  rural  districts,  and  country  house 
suburbs,  for  which  there  is  no  local  statute,  only  houses  with  an  open 
space  on  each  side,  or  double  or  group  houses  are,  as  a  rule,  per- 
missible. Nevertheless  exceptions  may  be  allowed,  especially  for 
factories,  agricultural  court  yards  and  the  workmen's  houses  built 
for  the  same,  and  state  and  public  service  enterprises. 

Sec.  95.  In  the  case  of  detached  buildings  the  open  space  be- 
tween two  front  buildings  shall  be  at  least  equal  to  the  height  of 
the  principal  cornice  of  the  higher  building,  the  open  space  between 
the  building  and  the  boundary  line,  at  least  equal  to  half  of  the 
height  of  its  own  highest  cornice,  and  as  a  rule  not  less  than  4  m. 

In  the  case  of  corner  lots  and  lots  contiguous  to  them,  as  well 
as  in  case  of  common  courts  (compare  sec.  101),  exceptions  are 
permissible. 

Where  the  height  of  the  principal  cornice  is  less  than  the  highest 
point  of  vertical  projection  of  the  building,  the  height  of  the  build- 
ing shall  be  measured  from  this  highest  point.  But  such  projections, 
when  and  in  so  far  as  they  do  not  exceed  one-third  of  the  depth 
of  the  building,  shall  not  be  taken  into  account. 

Sec.  96.  In  attached  row  building,  the  buildings  are  as  a  rule 
to  be  constructed  without  any  space  between  them.  Kxceplions  are 
permissible  where  the  .space  is  at  least  10  m.  in  width,  if  care  is  taken 
that  the  street  is  not  disfigured  by  rough  partj'  walls. 

Sec.  97.     Projections  such  as  pillars,  porches,  and  similar  struc- 
tures, not  more  than  25  cm.  over  the  street  line,  are  permissible  in 
streets  at  least  12  m.  broad;  but  the  combined  width  of  these  pro- 
jections must  not  exceed  half  the  width  of  the  entire  building.     The 
projection  of  bay  windows,  balconies,  etc.,  over  the  street  line  shotild 
not  exceed  1.50  m.  and  shall  not  be  less  than  3  m.  above  • 
Projections  at  ground  floor  height  are  permissible,  subi 
tion,  up  to  a  third  of  the  width  of  the  front  of  thr 
case  of  attached  buildings  in  rows,  and  up  to  a  h 
detached  buildings.    But  on  the  suppression  of  tl 
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ar«  to  be  reduced,  without  right  of  compensation,  to  the  perrauaUi 
projection  on  streets. 

Windows  and  other  light  openings  which  give  in  a  straight  &m 
on  a  neighburing  lot.  cither  built  up  or  serving  as  court  or  home 
garden,  as  well  as  hay  windows,  balconies,  or  similar  struc(nrc«»  on 
the  side  toward  a  neighboring  lot,  must  be  at  least  4  m.  distaol  bom 
the  boundary. 

Sec.  98.  Buildings  situated  on  streets  must  not  be  more  thaa 
32  m.  high  (compare  sec,  95);  nor,  as  a  rule,  shal!  thr  height  o! 
the  building  exceed  the  width  of  the  street,  includ  root  gar- 

dens.    In   case,  however,  of  particular  parts  o(   i  .^     set 

from  the  building  line,  a  greater  building  height  may  be  pc 
Vertical    roof   projections    (gables,   towers,   dormers   and   the 
shall  not  materially  exceed,  in  their  total  widths  half  the  length  of 
the  building  front  of  which  they  are  a  part.     Structures  in  the 
lerior  of  a   city   may   be   rebuilt  to  their   former   htichi   when 
material   improvements,   particularly   in   respect   to  ire 

at  the  same  time,  either  on  the  lot  itself  or  in  the  ii  i^oA 

In  the  case  of  streets  with  buildings  only  on  one  side,  greater 
heights   than   in   accordance   with   the   street   width    arc   prrmiuibte. 
Buildings  between  two  streets  of  different  width  (c.  g,,  corner  hooscsy 
must,  as  to  the  front  on  each  street,  conform  in  height  to  the  w 
of  that  street;  but  as  a  rule  the  greater  building  height  can  be  carri 
around  the  comer  along  the  narrower  street  not  more  thao  16 
in  length. 

Sec.  99.  The  number  of  stories  (in  which  number  the 
floor,  any  mezzanine  or  other  intermediate  stories,  as  well  as  rooi 
stories  with  living  rooms  in  them  are  included)  shall,  in  rural  plaoti 
and  rural  sections  as  well  as  in  places  where  previously  in  ge 
there  have  not  been  higher  buildings,  have  not  more  than 
stories;  otherwise  not  more  than  four.  But  in  the  interior  of  a  aty 
more  than  50,000  inhabitants,  as  well  as  on  especially  wide  itreets,  on 
open  squares,  rectiBed  water  courses  and  similar  open  spaces*  vibidk 
have  imposed  material  expenditure  on  the  abutting  landowners,  five 
atories  may  be  permitted. 

Sec.  100.     In  front  of  or  behind  building*  there  must  rrmafn.  u 
the  propcrt}'  of  the  owner  of  the  buildings  and  of  h 

vacant  land  (courts,  gardens)  of  such  extent  as  r.   ;...   ...;- 

rounding  buildings  with  the  necessary  access  for  light  and  atr.  aod 
with  necessary  space  and  access  for   hre  and  Ufc-savtng  apparai 
For  these  purposes  there  shall  be  left,  immediately  in   froot  of 
behind  every  dwelling  house,  a  free  vnffid 

for  these  demands,  the  depth  of  whn  1^  hei| 

of  the  building  (sec.  95).  iM 

ings  for  u^ie  as  laundnc!^.  iv  ^       <ij 

sheds,  garden  houses,  and  the  like,  whidi,  together,  »tuU  tiot 


an  it^re^H, 
a  city  0^^ 


< 
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more  than  a  quarter  of  the  space  to  be  left  free,  shall  not  be  con- 
sidered as  building  over  the  same.     In  the  case  of  corner  houses, 
ctorics  and  af^ricuhural  courtyards,  as  well  as  of  the  building  or 
building'  of  houses  in  parts  of  localities  already  built  up,  the  build- 
ing police  may  allow  such  exceptions  as  the  circumstances  demand. 
Sec.  joi.     When   the   owners  of   two  or   more   neighboring   lots 
in  the  same  block,  enter  into  mutual  agreements  in  conformity 
th  the  provisions  of  sec.  2,  ff.  to  keep  open  given  parts  of  their 
land    (common  court),  Uien  these  parts  may  be  reckoned  together, 
and  thereby   the   requirements   of  sec.    lOo   fulfilled   without   regard 

Eto  ownership. 
L  Sec.  102.  On  condition  that  the  requirements  of  sec.  100  arc 
palfilled  attached  dwelling  houses  may  be  erected  in  rows  to  a  depth 
of  16  m.  and  detached  buildings  to  a  depth  of  20  m. 
_  Sec.  103.  The  building  police  may  permit  not  more  than  half 
■e  area  of  a  court  prescribed  in  sec.  ioo  to  be  roofed  over  to  a 
netght  not  to  exceed  6  m.  if  the  tight  of  the  windows  of  the  first 
story  is  not  thereby  impaired. 

Light  courts  must  have  an  area  of  at  least  10  square  m.  with  2 

m.  least  horizontal  dimension,  and  a  glass  roof  that  in  alt  weathers 

ows  sufficient  access  of   light  and  air  and  that   is  provided  with 

fBcicnt  ventilating  arrangements.     If  two  neighboring  tight  courts 

are  situated  next  to  one  another,  without  a  high  division  watt  on  the 

undary  tine,  the  surface  of  the  two  light  courts  may  be  reckoned 

ether  in  passing  on  their  permissibility  if  the  owners  contract  in 

rdance  with   sec.   2  ff.  to  retain  them.     Neighboring  windows, 

posite  one  another   on   such   a   common  court,  must  however,   be 

distant  from  each  other  horizontally  at  least  3.5  m. 

On  light  courts,  as  a  rule,  rooms  other  tlian  stair  walls,  entrances, 
connecting  corridors,  closets,  small  bathrooms  and  toilets,  are   not 
rmiilcd. 

The  bottom  of  the  tight  court  must  at  all  times  be  accessible,  water 
hi  and  connected  with  the  sewer. 

Light  shafts  (shaftlike,  mostly  glassed  over  cuts  in  the  body  of 

e  building  that  are  used  to  introduce  light  into  single  rooms  directly 

under  one  another,  through  the  roof,  and,  as  neccssarj',  through  one 

more  stones,  without  at  the  same  time  serving  for  necessary  venti- 

tion)  shall  as  a  rule  not  extend  to  the  surface  of  the  ground  floor. 

Sec.  104.     Side  and  rear  buildings  shall  be  erected  only  in  con- 

ormity  with  the  provisions  in  sec,  100  and  not  higher  than  the  front 

itdings  to  which  they  belong.    They  must  extend  only  to  one  side 

undary  and,  so  far  as  they  are  not  on  the  boundary,  shall  be  back 

it  at  least  4  m. 
Rear  building  of  less  than  4.5  m.  in  height  to  the  cornice,  may 
be  erected  immediately  on  tlie  rear  lot  boundary,  unless  this  touches 
a  public  street. 
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♦  Secs.   105-113.     Structural  provisions.*^ 
♦Sec.  114.     Required  stairs. 
Sec.  115.     Dwelling   and  work  rooms,   and   generally   all  rooos 

which  serve  for  a  considerable  period  for  the  occupation  of  hnimi 
beings,  shall  have  a  clear  height  of  at  least  2.85  m. ;  or,  andcr  ninl 
conditions,  of  at  least  2.25  m. 

The  height  of  vaulted  rooms  shall  be  measured  to  the  highest 
point  of  the  intrados.  By  local  statute  minimum  requirements  of 
space  and  other  conditions  for  dwelling  and  especially  for  tod^iftc 
rooms  may  be  fixed. 

Sec.  116.  Royal  ordinance  or  local  statute  shall  regulate  the  coo- 
stniction  of  dwelling  rooms  in  the  roof.  Cellar  dwellings  are  per- 
missible only  in  those  places  in  which  they  already  exist,  and  oaky  A 
so  far  as  they  fulfil  the  conditions  and  health  requirements  act  op  b; 
local  statute. 

Sec.  117.  The  rooms  planned  for  the  continued  &tay  of  humu 
beings  must  be  provided  with  sufiiciently  large,  sui'     '  win- 

dows, made  to  open.     The  windows  must  open  im  .  the 

open  air.  except  in  so  far  as  single  rooms,  in  accord  wc  lo^ 

par.  3,  may  be  situated  on  a  light  court.     Local  st  <y  fix  tbc 

size  of  the  windows. 

♦Sec,  118.    Prescribed  wash  room,  with  kettle  and  heating 
rangemcnts,  in  cellar  of  houses  constructed  to  rent  to  more  than 
families. 

♦Secs.  119-132.    Structural  provisions."* 

Sec.   133.     For  everT.'  independent  dwelhng,   for  evi"  'lOp, 

and  so  far  as  practicable,  for  every  store,  a  separate  i  .ii  be 

constructed,  which,  when  feasible,  shall  be  located  on  the  Dortfa  tiik 
of  the  house,  but  not  toward  the  street.    As  a  rule  it  shall  be  on  the 
same  floor  as  the  dwelling,  shop,  etc     It  shall  be  sufficiently  Ugihl 
and  ventilated,  and  not  less  than  0.80  x  1  m,  in  width  and  breadth. 

Every  toilet  room  shall  be  provided  with  one  window,  opeaing 
immediately  upon  the  outer  air  and  easy  to  open.  ♦  (Here  foDim 
provisions  as  to  plumbing,  etc.) 

*  Secs.   134-138.     Structural   provisions.'^ 


4 
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*  Summarized. 

■•■  These   provisions    cover,   among    other    mailers,    strength   of 
structiun.  materials    for  roofs,  projections   and    stairs,  protection  ana 
dampncjvs  and   fire,  adaptation  of   walls  to  the  purpo&es  of  thr  t*awlii 
fouihJutions  and  cellar*.  U.  etc. 

"^  Refer  particularly  i  tion  of  chimneys,  thdr  materia^ 

dini'T  >       •  - 

»tn\. 


of   :. 
0tb<:> 
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*  PAST  VITI'      PROVISIONS  TO  INSURE  SAFETY  DURING  CONSTRUCTION 

•  PART  IX.      POLICE  INSPECTION  OF  BUILDINGS 

♦part  X.      FEES 

*PART  XI.      TEMPORARY  PROVISIONS  AND  REPEALS 

No,   4,      PX4ANNING   PROVISIONS   OF  THE   DUTCH    HOUSING   LAW* 
SECTION    5.      EXPROPRIATION 

Art.  26. — I.    The  Expropriation  Law  of  August  28,  1851,  as  last 
lendtd  April  15,  1886,  is  hereby  amended  hy  adding  thereto  a  Title 
to  be  c;illcd  "Expropriation  in  the  Interest  of  ilie  Housing  of  the 
lie" — and  to  read  as  follows: 
Art.  77.    Without    a   previous   statutory   declaration    of    public 
ility,  expropriation   may   occur  in  the  interest   of  the   housing  of 
le  people  for  the  following  purposes: 

(1)  To  clear  lots  for  whicli,  because  of  insufficient  access  of  light 
kd  air  or  the  lack  of  other  necessities  for  dwelling  purposes,  an 
[equate   improvement  on   account   of   tlie    location   of    the   building 

or  its  connection  with  other  buildings  can  in  other  ways  with  diffi- 
dty   if   at  all   be   attained. 

(2)  To  remove  one  or  more  dwellings  whose  adequate  improve- 
rnt  as  to  their  situation  or  connection  with  one  another  or  with 
icr  dwellings  or  other  buildings  can  with  difficulty  if  at  all  be 
tained 

(3)  To  remove  one  or  more  dwellings  which,  whether  suited  or 
itended  for  residence  or  not,  prevent  dwellings  next  or  near  them 

»m  being  put  into  condition  suitable   for  residential  purposes. 

(4)  To  obtain  control  over  lots,  whether  built  upon  or  not,  in 
rder  that  an  established  building  plan  in  the  interest  of  tlie  housing 

the   people   or  an  extension   plan  proposed   under   sec  6  of   the 
ising  law  may  be  carried  out. 

In  the  above   named  cases  expropriation  shall  be  in  accordance 
with  the  provisions  of  the   following  articles: 


•  Summarized 

•Enacted  June  22,  1901 ;  amended  in  particulars  not  important  in  this 

in   1902.   1903,  190S,   1906.   1907.   1913,  1915,  1917,  1919:  for  ihe 

"•  an'endmcnts  to  it.  in  Dutch,  see  the  session  laws  of  the  years 

ninK.j      A   translation   into  German  of   the  entire  law  will  be   found  in 

Ihc    Procffdings  of   the  Sixth   International   Housing  Congress.    I>iisscl- 

\r^\'   n    A 'z      \  good  account  of  the  law  and  housing  ami  planning 

V.    with   a   German    translation   of    the  entire   law,    is 

Iwrjtadt  in  his  Neue  Studicn  (Gusiav  Flsdicr,  t9i4)f 

•>.  P*  359- 
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A«T.  78.  Both  the  municipality  and  societies,  joint  stock  cotpfr- 
rations  and  foundations  whose  activities  arc  confined  cxciasivriy  to 
the  improvement  of  housing  and  who  are  authorized  thereto  by  the 
Crown,  after  hearing  the  Provincial  Committee,  may  avail  thcinidvcs 
of  the  right  of  expropriation. 

The  conditions  for  granting  such  permission  shall  be  fixed  Vf 
the  state. 

Art.  79.     Except   as   provided   in   art.   87,   exi  m   tn  the 

interest  of  the  housing  of  the  people  occurs  on  rev  t  the  City 

Council,  with  Royal  rati&cation»  after  hearing  the  upper  or  cxecutire 
branch  of  the  City  Council.     *{Hcrc  follow  procedural  promiom.) 

Art.  87.  When  the  city  council  refuses  the  request  for  expro- 
priation by  a  society  or  foundation,  the  petitioner  may  apply  to  the 
Crown.     *(Here   follow   procedural   provisions.) 

Art.  93.  When  the  building  to  be  expropriated  is  declared  unfit] 
for  habitation,  an  estimate  shall  be  made  of  the  value  of  the  Uai] 
and  of  the  building  materials,  if  the  building  cannot  be  used  for  any' 
other  purpose.  When  the  building  can  be  used  for  other  than  rt*i- 
dential  purposes,  the  amount  paid  shall  be  the  value  of  the  land  ai 
of  the  building  materials  plus  the  amount  that  seems  just  in 
sideration  of  the  additional  advantages  which  the  owner  cotild  hftvi 
obtained  from  such  a  use.    In  this  connection  art.  92  applies. 

When  only  a  part  of  the  building  to  be  expropriated  i&  d< 
unfit   for  habitation,  this   fact  shall   be  taken   into  coi- 
arriving  at  the  value.    The  fact  that  the  part  declared  '- 
tation  is  or  is  not  still  fit  for  other  uses,  shall  also  he  c^ 

Art.  94.     When  a  demand  under  art.  14  of  tlie  Hou 
been  made   for  improvements  without  result,  then  the   vahic 
paid  shall  be  that  of  the  building  as  it  would  have  been  tf  Improvi 
less  the  cost  of  making  the  improvements. 

When  the  building  is  occupied  by  a  greater  number  of  pets 
than  is  lawful  under  local  ordinances,  the  increase  of  renis  by 
of  sucli  excess  shall  not  be  taken  into  account 


SECTION  6.     EXTENSION    PLANS 

Art.  27. — I.    The  City  Council  is  authorized  in  the  inlerol" 
systematic  building  development  to  forbid  buildings  to  t>c  erected  w_ 
rccrcctcd  in  a  place  that  by  previous  resolution  of  the  City  C« 
is  destined  in  the  near  future  to  be  a  street,  canal  or  squarr 

2.     In  a  resolution  containing  a  prohibition   again>t  I 
shall  be  stated  what  parts  of  the  land  belonging  to  onr  nw^tr, 
prohibition  includes:  and  if  the  prohibitioa  covers  more  than 
his  land  inch. '  '  >-  plan,  the  ri  to  be  given  why 

dusc  or  exp:  .    docs  nut  octi.  l*. 

*  Sumraaritcd. 
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♦3.-^    Appeal,  notice,  opportunity  for  inspection,  confirmation, 

Airr.  38.  In  municipalities  containing  more  than  ten  thousand 
ohabitants  and  those  whose  population  has  increased  more  than  1/5 
n  the  last  five  years,  the  City  Council,  subject  to  ratification  by  the 
Provincial  Committee,  shall  establish  an  extension  plan,  in  which  the 
and  shall  be  indicated  that  is  destined  in  the  near  future  for  streets, 
anals  or  squares. 

3.    The  plan  shall  be  revised  at  least  once  in  every  ten  years. 

3.  The  extension  plan  and  the  plans  for  its  revision  shall  be  sub- 
nttted  to  the  Provincial  Committee.  From  a  refusal  to  ratify  it  the 
Zity  Council,  and  from  its  ratification  private  parties  interested,  may 
tppeal  to  the  Crown  within  a  month. 

*  4. — 6.    Notice,  opportunity  for  inspection,  etc. 

*  7.    Issuance  of  regulations  to  carry  these  provisions  into  effect. 

*  Snmmarized. 


CHAPTER  II. 

PLANNING  ADMINISTRATION  IN  ENGLAND. 
CANADA  AND  FRANCE 


Planning  in  England  Prior  to  1909. — Before  1 909  then 
was  little  planning  law  in  England.  No  provisions  existed  <w 
the  preparation  of  community  plans,  or,  if  made,  for  ihcif 
adoption  as  a  rule  of  action  for  the  authorities :  nor  for  tV 
protection  of  projects  for  the  future  construction  of  stirrtsand 
other  public  features  from  the  encroachment  of  the  land  o'wncn 
aflFected.  Under  the  housing  acts,  however,  slum  areas  corfd 
be  condemned  and  reconstructed,  and  by  special  acts  strtccs 
were  sometimes  widened  and  additional  land  taken  by  excess 
condemnation. 

Public  control  over  private  developments  was  slight.  The 
Public  Health  Acts  *  empowered  the  local  authorities  oulsi<it 
of  London  to  pass  byelaws  of  more  importance  in  hoi 
than  in  planning.  These  byelaws  were  subject  to  confirniati< 
by  the  Local  Government  Board — ^a  national  autV  ^ 
once  duly  confirmed  could  not  be  modified  or  abi 
Under  such  byelaws  the  local  authorities  could  regulate 
amount  of  opien  space  around  houses,  limit  iheir  heighl, 
lish  building  lines  in  certain  cases  and  determine  the  wi» 
of  streets.  It  was  not  until  1907  that,  subject  to  many  li 
lations,  the  direction  of  these  streets  could  be  f 
way;  nor  could  the  owner  (except  under  the  speti 
of  one  or  two  city  charters)  be  required  to  stibmit  a  fUn 
the  proposed  development  of  his  tract  as  a  whole.    In 

■Originally  passed  in  1R4R,  ch.  63.    The  -  ' -  '■  *' 

ch.  55.  see,  IS7  <  sec  aUo  sec.  155)  as  amen 

Acts  of   iHgo,  ch.   iu,   and    i(x»7.  ch.   5j.   6c.    -.        . -^:.^    .„-... 

ings  in  Sirrcis)   Act.   1888. 

'fhcse  dutki  arc  now  performed  by  the  Mininry  ul  HoUh 
and  10  Gca  V^  ch.  31. 
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and  a  number  of  other  cities  planning  was  governed  by  special 
acts  which  were  not  materially  in  advance  of  those  in  force  else- 
where. 

English  Planning  Act  of  1909-1919. — In  1909  England 
ed  her  first  systematic  planning  act.  In  igig  it  was 
ended  in  many  particulars,  and  is  here  summarized  in  its 
amended  form.  Perhaps  the  most  important  change  in  the 
w  of  1909  made  in  1919  is  that,  while  formerly  the  prepara- 
n  and  adoption  under  it  of  plans  by  local  authorities  was 
permissive,  it  is  now  mandatory  on  all  urban  authorities  who 
on  Jantiary  1,  1923,  have  a  population  of  20.000  or  over.** 

Purpose  of  Act. — The  English  act  is  so  different  from 
all  the  others  that  before  taking  it  up  in  detail  it  may  be  well 
efly  to  consider  its  general  purpose.  In  other  planning  acts 
e  unit  is  the  entire  city.  It  is  quite  true  that  under  these 
stems  parts  of  cities  are  regulated  by  plans  made  at  different 
cs.  and  that  all  planning  should  be  varied  in  different  locali- 
to  suit  local  conditions;  it  is  quite  true  that,  in  Italy  and 
Germany,  where  cities  are  more  solidly  built  than  in  Great 
ritain  or  on  this  side  of  the  Atlantic,  the  plans  are  generally 
tension"  plans,  for  the  development  of  districts  not  yet 
tit  up  and  the  laws  are  framed  with  that  fact  in  view;  but 
ariably,  except  in  England,  there  is,  in  existence  or  in  pros- 
t,  a  plan  of  the  city  as  a  whole,  of  which  the  sectional  plans 
rm  a  part,  and  a  planning  law  applicable  to  it  all,  under  which 
can  all  be  regulated.  In  England  the  planning  unit  is  a  se- 
ted  section  of  the  city,  and  tliere  is  no  general  plan  with  any 
force  or  planning  law  applicable  to  the  entire  city.  It  is 
e  special  area  only  which  is  planned,  under  a  scheme  espe- 
lly  devised  for  it,  in  effect  an  act  of  Parliament,  which  over- 
cs  "any  statutory  enactments,  byelaws,  regulations  or  other 
ovisions  under  whatever  authority  made,  which  are  in  oper- 
:ion'*  *  in  the  city  as  a  whole.  Within  that  area  contemplated 
improvements  are  protected;  outside  it  there  is  not  and  cannot 
he  any  such  protection.     Within  that  area  land  owTiers  and 


"Thr  French  mandatory  city  planning  law  was  passed  a  few  monltii 
fore  the  En^^Hsh  mandatory  provisions,  referred  to  above,  were  enacted. 
♦Art  of  1909,  Pan  U,  55-  (a). 
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the  community  are  entitled  to  receive  the  benefits  and  forced  to 
bear  the  burdens  the  scheme  creates ;  outside  it  they  do  not  re- 
ceive these  benefits  and  are  free  from  these  burdens.  For  in- 
stance, in  various  areas  in  the  undeveloped  parts  of  the  tcrrilory 
within  the  hmits  of  the  city  of  Birmingham,  zoning  rules  are  m 
force;  in  the  other  portions  of  the  suburbs  there  is  not  a?  yet, 
and  in  the  built  up  part  of  the  city  tliere  cannot  be,  any  zone  pro- 
tection ;  and  any  co^Drdinated,  general  zoning  system  for  the  ritfj 
as  a  whole  is  impossible.  It  does  not  follow  tliat  the  Engli&hl 
law  is  better  or  worse  than  the  others — there  are  advantages 
as  well  as  disadvantages  in  regulations  specially  devised  (or  aj 
given  district. 

Area  To  Be  Planned. — The  area  to  be  planned  is 
land  which  is  in  course  of  development  or  appears  likely  to 
used  for  building  purposes"  ^  o\'en  if  the  time  when  it 
probably  be  so  used  is  remote.  "The  expression  'land  likely 
be  used  for  building  purposes'  shall  include  any  land  hkely 
be  used  as,  or  for  the  purpose  of  providing,  open  spaces,  r< 
streets,  parks,  pleasure  or  recreation  grounds,  or  for  the 
pose  of  executing  any  work  upon  or  under  the  land  incidoil 
to  a  town  planning  scheme,  whetlier  in  tlie  nature  of  buiklb 
work  or  not."  ®  Land  already  built  on,  or  not  likely  to  be  used 
for  building  purposes,  may  also  be  included  if  so  situated  that 
the  general  object  of  the  scheme  would  be  better  secured  thcrc-j 
by;  and  to  that  end  structures,  as  far  as  expedient,  may 
destroyed  or  akered.'  A  built  up  tract  which  would  not  aid 
this  way  is  often  left  as  an  island  in  the  chosen  area.  Tl 
purpose  of  the  act  is  therefore  the  improvement  of  unde%*el< 
building  land,  the  inclusion  of  other  lands  in  a  scheme 
merely  incidental  to  that  purpose.  Improvemetils  in  the  oh 
parts  of  cities  must  still  be  made  under  the  common  law, 
slum  clearances  under  the  housing  act?i  or  by 

excess  condemnation,  as  was  done  before  the  | ^.  ^.. 

planning  act. 

Tliere  may  be  more  than  one  area  selected   for  • 


•Sec  S4-(i). 
•Sec  54-(7)- 
*Scc  54  as  amended  in  1919^ 
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ithin  the  limits  of  the  same  local  authority,  each  with  its 
tarate  scheme;  or  an  area  may  be  within  the  territory  of 
lore  than  one  such  authority. 

Planning  Authorities. — The  authorities  concerned  in  the 
[anning  of  a  given  area  are:  ( i)  The  local  government,  urban 
rural,  within  the  limits  of  which  the  area  or  any  part  of  it 
situated.  This  government  is  called  the  "local  authority." 
'o  it  is  given  the  power  (a)  to  prepare  and  adopt  a  scheme,  or 
accept  with  or  without  modifications  a  scheme  prepared  by  land 
owners;  (b)  to  confer  with  other  local  authorities  with  regard 
Xo  the  preparation  and  adoption  of  a  scheme  and  appoint  joint 
»mmittces  for  the  purpose. 
Every  urban  district  containing  on  the  first  day  of  Janu- 
,  1923,  a  population  of  more  than  20,000  shall  prepare  and 
submit  to  the  Local  Government  Board  a  scheme  for  the  plan- 
L^ng  of  all  land  within  its  limits  with  respect  to  which  such  a 
l^^ieme  may  be  made  under  the  planning  law. 
P"  (2)  The  authority  to  execute  and  administer  the  scheme. 
■ffhis  authority  is  named  in  the  scheme  and  is  known  as  the 
^Bresponsiblc  authority.*'  Where  the  area  is  within  the  limits 
I  of  more  than  one  local  authority  or  of  a  local  authority  other 
than  the  one  who  prepared  it,  the  responsible  authority  may  be 
one  of  these  authorities,  or  one  of  them  for  certain  purposes 
:  and  another  for  others,  or  a  joint  body  constituted  for  the  pur- 
pose. Invariably,  however,  until  recently  the  local  authority 
has  been  the  sole  responsible  autliority  for  areas  or  parts  of 
within  its  limits. 
(3)  The  Ministry  of  Health,*  to  whom  is  given  the  power 
1)  to  approve  schemes  with  or  without  modifications,  without 
which  approval  no  scheme  becomes  eflFective;  {b)  to  prepare 
►gulatif)ns»  which  become  a  part  of  every  scheme  except  in  so 
ir  as  otherwise  provided  in  a  scheme  approved  by  the  minister; 
•)  to  act  as  arbitrator  or  judge  in  many  cases  with  regard  to 
rights  and  duties  of  the  parties  under  the  scheme;  there 
:ing  in  some  cases  appeals  to  the  courts,  and  in  a  few  instances 
to  Parliament;  (d)  to  require  a  local  authority  to  prepare  and 

"This  power,  formerly  cxcrci*fd  by  the  Loca!  Government  Board,  U 
iferred  upon  the  Ministry  of  Health  by  9  and  10  Geo.  V.  ch.  21. 
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execute  a  planning  scheme  if.  after  a  public  local  hearing,  tht 
minister  is  satisfied  that  this  is  necessary. 

Content  of  Scheme. — The  special  scheme,  which  is  d^ 
vised  for  each  area  planned,  gives  in  detail  the  objects  in  view 
and  the  methods  to  be  used  in  attaining  them.  The  gmcni 
object  to  be  sought  is  stated  in  the  act  "  to  be  "securing  propff 
sanitary'  conditions,  amenity,  and  convenience  in  coruwtion 
with  the  laying  out  and  use  of  the  land,  and  of  any  neighboring 
lands."  The  comprehensive  but  somewhat  indefinite  expres- 
sion "general  welfare,"  so  much  employed  in  this  country,  is 
not  used;  but  ''sanitary  conditions"  is  in  these  days  a  broad 
phrase,  and  "amenity"  or  the  quality  of  being  agreeable,  w 
includes  esthetics,  and  "convenience/'  whicli  embraces 
minor  matters  in  the  aggregate  of  great  importance,  add 
to  the  scope  of  the  definition. 

To  carry  out  the  general  object  of  the  act,  so  broadly  statcdi 
the  Ministry  of  Health  is  granted  the  power  to  frame  "    ••  -* 
general    provisions,    or   separate    sets    of    general    p 
adapted  for  areas  of  any  special  character;  and  in  a  st 
certain  specific  matters  with  which  these  provisions  i  ' 

arc  stated.    They  include  not  only  public  features  of  : 
munity  such  as  streets,  public  open  spaces,  scvfcrs.  water  axMi 

lighting  systems,  etc..  and  private  features  such  as  prrv-    

spaces,  building  and  zoning  regulations,  etc.  but  prc- 
of  places  of  historic  interest  and  natural  beauty,  prohibition  o 
billboards,    variation    of    statutes    and    byelaws,    agrcemcti 
with  and  between  land  owners,  trusts  for  pulilic  purposes, 
methods  of  planning  administration.     The  National  Gov 
ment  has  not  as  yet  drawn  up  any  general  pr»''v"  "        '*  ami 
all   probability  will   not  do  so  until   much    i  <pericncc 

tinder  the  act  has  accumulated.     Pending  such  provisions  t 
Ministry  of   Health  is  authorized  to  accept  as  r"  ' 
scheme  .luch  special  provisions  as  to  it  seem  proper  • 
those  proposed  in  the  scheme.    In  addition  to  these  pro 


•Sec-  w-<»V 

■•Tt.^      f.-i.irtli      ..rt.l,-f      ftir-      l^t      mP      I  f«">il 


on  f  ■ 
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^here  may  be  inserted  in  the  scheme  regulations  for  "supple* 
menting.  excluding,  or  varying  the  general  provisions,  and 
for  dealing  with  any  special  circumstances  or  contingencies 
for  which  adequate  provision  is  not  made  by  the  general  pro- 
visions," and  for  varying  statutes,  byelaws,  etc.,  in  that  special 
area.*'     Evidently   the  statute   furnishes  little   more   than  a 
frame  work,  and  the  actual  planning  rules  are  to  be  found,  for 
the  most  part,  in  the  classes  of  specific  schemes. 
H       Building  Regulation  and  Zoning. — In  most,  if  not  all, 
^Wie  schemes  there  will  he  found  provisions  dividing  the  area 
^Bnto  districts  in  which  the  amount  of  open  space  in  propor- 
^Hion  to  buildings  and  the  use  of  buildings  are  differently  reg- 
^Tilated,     This  regulation,  however,  is  not  called  zoning,  but 
'tlic  limitation  of  the  number  of  houses  to  the  acre"  and  "the 
illocalion  of  particular  sites  for  particular  sorts  of  buildings." 
In  the  limitation  of  tlie  number  f»f  houses  to  the  acre,  a 
*house"  or  "dwelling  house"  is  variously  defined  as  a  building 
rsigned  for  the  use  of  not  more  than  one  family.^*  or  merely 
IS  a  huilding  wholly**  or  wholly  or  principally  '*  for  human 
labitalion;  and  in  one  case  **•  it  is  provided  that  any  dwelling 
louse,  if  designed  for  more  than  two  and  not  more  than  four 
families,  shall  be  reckoned  as  two  btiildings;  and  if  designed 
For  more  than    four   families,   it  shall  be  reckoned  as   three 
liJdings.     "Acre"  in  this  connection  sometimes  means  net, 
mt  more  usually  gross,  acre. 
^^       The  method  of  limiting  the  number  of  houses  to  the  acre 
^■raries  somewhat  in  the  different  schemes,  but  the  principle 
^Bin<ier]ying  them  all  is  the  same.    The  provision  for  that  pur- 
^nnsc  in  the  East  Birmingham  scheme  will  serve  as  a  sufficient 
^BUiiStration  of  that  general  principle.     In   that  sclieme  three 
^Kones  were  established  each  with  an  average  of  houses  to  ihe 
^kross  acre  which  in  that  zone  as  a  whole  must  not  be  exceeded, 

W  -LL.     J.     I      I 

•The    East    Birmingham.    Ollcy,    RirtninKliam    (North    Yardlcy    and 
Sirchford)    and    Nonh    Brumsgrovc    (Rulicry)    schemes ;    and    the    Dud- 
ermlinc   (Scotland)    Bcliemc.  in   which   llierc  is  also  provision   for  tcae- 
cnrc 
"  'Tirland)    schemr. 

"  r   Si,   arc.i)    scheme 

1  iiL    ivui.Min    i^orinwood   schemc. 
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the  averages  being-  12,  15  and  18;  and  a  maximum  of  twenty 
houses  to  the  acre  was  fixed  which  must  not  be  exceeded  on  any 
acre  within  the  area  covered  by  the  scheme.  When  at  any  tune 
the  owner  of  the  land  in  the  area  desires  to  erect  htiildings  on 
any  tract  belonging  to  him.  he  is  required  to  submit  plans  of 
the  contemplated  development  of  his  entire  tract;  and  in  soror 
schemes  neighboring  owners  are  required  to  do  likewise  H  this 
information  is  needed  at  that  time.  All  the  land  of  the  owtio 
desiring  to  build  is  then  divided  into  units,  and  the  responsible 
authority  sanctions  the  maximum  number  of  dwellings  whidi 
may  be  located  on  any  such  unit,  or  on  each  acre  or  other  por- 
tion of  it  if  this  seems  desirable;  and  also  sanctions  the  num- 
ber and  defines  the  character  of  purpose  of  other  buildings  to 
be  erected.  The  reason  for  tliis  division  of  the  land  into  units 
is  both  to  prevent  the  owner  from  erecting  more  houses  lh»n 
he  is  entitled  to  on  the  tract  in  question,  or  on  his  land  as  a 
whole,  and  to  keep  him  from  unduly  congesting  any  particu- 
lar part  of  it,  while  still  leaving  him  as  free  as  possible  in  the  - 
subsequent  development  of  his  property.  In  some  schcnKS,fl 
in  addition  to  the  limitation  of  the  number  of  houses  to  the™ 
acre,  there  are  limitations  on  the  amount  of  the  lot  thai  may  be 
covered  l)y  certain  buildings,  and  height  limitations. 

Methods  of  use  zoning,  or  ^'allocation  of  particiil'     " '"" 
for   particular    sorts   of   buildings"   also   differ    in    .1 
schemes,  partly  because  practice  is  still  in  process  of  evolutioo, 
partly  liecause  the  areas  to  be  planned  differ  and  it  \%  possiblej 
to  frame  methods  especially  for  them.    In  the  East  Birmii 
scheme,  for  instance,  there  are  certain  districts  primarily  h 
residence  and  others  for  manufacturing.  In/    ' 
residential  areas  are  located  by  the  resp. 
special  order;  w^hile  in  the  Ruislip  Northwood  scheme, 
are  four  classes  of  use  districts,  one  for  dw^v 
dwellings  and  shops,  one  for  business  and  < 
for  manufacturing.    Existing  uses  are  allowed  to  continue; 
since  the  areas  arc  undeveloped,  the  problem  of  the  noocnn-J 
fonning  uses  is  not  a  difficult  one. 

Pajnueni  of  Costs. — The  principal  expense  of  carryitig 
out  the  schemes  so  far  approved  is  the  construction  of  kht 
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necessary  streets  with  their  sewers,  water  pipes,  light  fixtures, 
etc.  As  a  rule  the  principal  streets  are  to  be  built  by  the 
responsible  authority,  the  minor  ones  by  the  land  owners,  or 
by  the  responsible  authority  with  the  rig^ht  to  recover  the  ex- 
pense without  interest  from  the  land  owner  when  he  builds. 

The  act  provides  "  that  '*Where,  by  the  making  of  any 

town  planning  scheme,  any  property  is  increased  in  value,  the 

^sponsible  authority  .  .  ,  shall  be  entitled  to  recover   from 

ly  person  whose  property  is  so  increased  in  value  one-half  of 

the  amount  of  that  increase."     This  should  be  a  great  aid  in 

the  payment  of  the  cost  of  planning  and  construction. 

iEsthetics. — One  of  the  general  objects  which  the  plan- 
ning law  seeks  to  accomplish  is  to  promote  the  "amenity"  of 
the  areas  planned.'^    The  law,  also,  by  stating  ^*  that  no  com- 
pensation shall  be  due  on  account  of  the  provisions  in  a  scheme 
prescribing  the  "character"  of  buildings,  impliedly  authorizes 
le  insertion  of  aesthetic  provisions.     In  addition,  the  fourth 
ledule  of  the  act  of  1909  includes  as  one  of  the  matters  to  be 
leall  with  by  general  provisions,  "The  preservation  of  objects 
►f  historical  interest  or  natural  beauty."     Thus  the  planning 
lulhorities  are  given  considerable  power  of  aestlietic  regula- 
ion. 

Administration, — From  the  account  already  given  it  is 
■ident  that,  directly  and  immediately,  the  scheme  establishes 
ily  the  most  general  features  of  the  plan,  the  details  being 
ixed  and  subsequently  carried  out  in  accordance  with  adminis- 
ilive  methods  which  are  also  provided  for  in  the  sclieme 
and  in  many  particulars  especially  devised  for  the  area  in  ques- 
tion. Thns  the  districts  where  an  average  of  12,  15  or  18 
Indwelling  houses  to  the  acre  is  to  be  maintained,  are  immediately 
^established  by  clauses  in  the  scheme  itself;  but  the  land  units. 
^Ri  '  'nsitics  in  detail,  are  established  subsef|uently  and  by  the 
Hr  .  ble  authority  from  time  to  time,  the  scheme  merely 
creating  the  machinery  for  establishing  them;  and  residential 
id  industrial  areas  are  immediately  created  by  the  scheme,  but 


"Sec.  58- (3). 
"Sec.  54-(0« 
•Sec.  5^(3). 
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the  sites  of  shops,  etc.,  are  to  be  fixed  subsequently  by  the 
responsible  authority.  This  is  true  of  the  planning  of  mxny, 
if  not  all.  (he  features  included  in  the  act  and  scheme  under  it, 
such  as  streets,  building  lines,  the  expense  of  planning,  eCC  In 
many  cases  there  is  an  ap])eal  f  rtim  the  action  of  the  rc^onsible 
authority  to  the  Ministry  of  Health  or  the  courts,  or,  in  one 
or  two  cases,  to  Parliament.*** 


"In  any  careful  study  of  the  English   Planning  .Act.  an  gxatranatSoo 
of  the  various   schemes   in  existence  is  essential.     The  .\ijt  <'<t 

will   find   reprints  of   several   such   schemes,   in  si)me  case^  m 

Town  Phnninq  by  (icorKC  CaUhury,  Jr.  {Longman-    '  --  -^   ^  i^  luiiO 

and   New   York,   19151    and   The  Casf  for  Toum  ean  B 

Aldridge  (published  hy  the  National  HousinK  and    i .  ..  .^  Coub* 

cil,    1915)  ;   uthers  are   referred   to  abc^vc,  and   may   I  <  by  die 

student   desiring   them.     For   the   use   uf   the   reader   u^  nut  bafe 

the  time  or  opportunity  for  consulting  the  scheme^*  themsrlvct.  a  ittai* 
mary  of  the  East  Birmingham  scheme,  as  amended  May  jo,  1918^  by  ^ 
East  Birmingham  Amendment  Scheme,  is  given. 

St'MMARY  OF  East  BrkMiNCHAM  Scheme 

RfSponrihlf  Authority;  Arfa. — The  rcsponiibic  authority  is  the  CofiMA- 

\^  ftbown 

in*  bctt, 

'il 


tion  of  the  City  of  Birmingham,    The  area  selected  for 
on  maps  annexed  to  the  scheme,  and.  with  the  areas  in  \\ 
includes  about  half  of  the  undeveloped  suJtvuhs  withjn  tin. 

Streets;  Bmtding  lines. — Certain  specified  new  streets 
(being  the  main  streets)   shall  be  constructed,  or   u      ■■■'■■■' 
ration.    They  shall  be  btgnn  at  such  times  as  t)ic  ' 
subject  to  appeal  hy  anyone  de'.'ming  him.<;clf  airifrt; 
struct.    Any  such  street  shall  in  any  event  Iw  comi  i 
connections,  etc.,  constructed,  when  not  less  than  7^ 
frontage  on  it  has  been  built  up  or  appropriated  as  yardft,  ctc«  ii>i  buiili^ 
ings. 

Subject  to  the  right  of  appeal,  all   street-  -.rr% 

shall  be  constructed  in  accordance  with  the  =<  -t- 

mcnts  of   the  Corporation.     Building  lines   5:  in 

the  scheme;  ami  un  existing  streets  where  no'  ra- 

tion may  establish  tln-m   wnen  any   plan  for  -ed 

to  it  for  approval;  provided  tliat  such  line  sh  -51, 

or,  except  by  agreement,  more  than  41  feet,  fr  rt 

Where  the  building  lines  shown  on  plan's  submititd  v^ 
the  scheme  Ihcv  shall  be  subject  to  trie  approval  of  i\\r 

Th.     ".  ■  •        ' 

it  for 

dCVCl'-'tM>i<.:ii     '  .(      v\  (1    >  M     V.  II 

to  submit  pbns  showing  .1 


lor  by  tlic 
shall  be  l.ui 
every  owner   b- 
his   ben^T't    fr*-'!Ti 
f^ 
c 


J  without  recoil 

!■!    f'-r  hv   the   • 

-l*ay    ibc    ' 
11   not   to 
I).      W  iuit  III*  Und   1)   ■ 
ner  has  cert^kin  rights  o 
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Effect  of  Scheme. — Differently  expressed  to  fit  the  jjecuH- 
arities  of  the  act,  the  provisions  with  regard  to  the  effect  of  the 
idoption  and  conlirmation  of  the  scheme  under  the  English 


K 


Ux   unjust.     The  rest  of  the  streets  shall, be  built  and  paid  for,  in  the 
rst  instance,  by  the  land  owners  without  recourse  of  any  sort. 

Maint'Tnafue  of  Strgets,  etc. — Any  street  built  otherwise  than  by  the 
oriKiratJon,  when  finished  to  its  witisiaction,  shall  be  taken  over  and 
aintaincd  by  the  Corporation  as  soon  as  75  per  rent,  of  Its  froiitaKC  has 
ccri  built  up  or  appropriated  as  j-ards.  etc..  and  sewers,  water  connec- 
ons,  etc.,  laid;  but  not  l)cfore  that  time  except  by  agreement. 

The  Local  Government  Board  may  sanction  any  modification  in  detail 
Kreed  upon  at  any  time  between   the  Corporation  and   the  land  owners 
terestcd  as  to  the  position,  construction  ur  widening  of  any  of  the  streets 
be  made  by  the  Corporation :  public  notice  having  6rst  been  given  and 
n  opportunity  to  object  afforded  any  person  so  desiring.    Certain  high- 
Ways  are  to  Ik  stopped  up  at  any  time  after  certain  new  construction  takes 
place. 

Trffs,  Cras.t,  Margins,  etc. — In  certain  streets  the  Corporation  is  given 
power  to  plant  and  maintain  grass  margins,  shrubs,  trees,  etc. ;  in  others 
the  landowners  are  required  to  plant  them  and  maintain  them  until  the 
street  is  taken  over  by  the  Corporation. 

Dwrlling  Ifousfs. — "Dwellir^  houses"  shall  mean  houses  designed  for 
ot  more  than  one  family,  with  such  outbuildings  as  are  rca.<>on3bty 
uirrd  in  connection  with  them.  In  reckoning  the  number  of  dwelling 
ouscs  to  be  erected  to  an  acre,  all  roads  and  private  open  spaces  con- 
tructed  and  set  apart  or  to  \te  constructed  or  set  apart  by  the  land 
wner.  and  one-half  of  the  wi<lth  of  highways  repairable  by  the  in- 
abitants  at  large  upon  which  such  lands  abut,  shall  be  included  in  the 
casurement  of  the  acre;  but  no  account  shall  be  taken  of  public  open 
paces  acquired  otherwise  than  by  gift  subsc^iucnt  to  the  making  of  this 
heme,  or  leased  bv  the  Corporation,  or  of  liie  sites  of  shops  and  other 
tidings   hereinafter    mentioned. 

The  number   of   dwelliny   houses   on   any  one  acre  shall  not  exceed 

wenty.     When  a  plan  is  submitted   for  approval  of  the  Corporation  in 

rd  to  the  erection  01  any  building,  if  the  owner  does  not  own  any 

tr»er  land  which  is  not  included  in  a  land  unit,  the  land  included  in  that 

Ian   shall    con^titntc    a   land    imit ;   otherwise   the  owner    .shall    submit   a 

Ian  of  all  his  land  not  included  in  a  unit  and  the  Corporation  shall  deter- 

inc  the  unit.    As  a  rule,  units  do  not  exceed  from  five  to  seven  acres. 

The   owner,   before   commcnring   to   huild   on   any   unit,    shall    deposit 

with  the  Corporation  a  statement  of  the  number  and  description  of  the 

dwelling  lujuses  or  other  huildinus  which  he  desires  to  erect  oti  any  land 

nil,  and  the  Corporation  shall  l)y  order  sanction  the  maximum  number 

f  dwelling  houses  whicli  may  be  erected  on  any  land  unit,  or  on  each 

cfc  or  oOicr  portion  of   the'  land   unit,  and  sanction  the  number  and 

cfine    the   character   or  purposes   of   the  other    buildings    to    be  erected 

creon ;  but  in  no  case  shall  the  Corporation  approve  the  erection  of  a 

tcr  or  reciuire  the  ercctitvn  of  u  less  numlier  of  dwelling  houses  on 

e  land  unit  than  will  give  an  average  over  the  land  unit  of  t^.  t5  or  18 

to  the  acre  in  units  forming  parts  of  |!ie  arc.is  colored  light  gray,  medium, 

and  rfirU  I'r.iv,  respectively  on  mnp  R.  ;inni'xed  to  the  scheme.     Any  iuch 

t   to  api>eAl.  binds  '   owners  and,  in  the  absence 

€'  between  them,  the   1  in  may  determine,  subjca   to 

mppcal,  tlie  letpective  rights  of   seller  and  purchaser.     All  orders  may. 


SoS 
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law  are  in  result  practically  the  same  as  those  in  other  systems 
witli  regard  to  the  effect  of  the  establishment  of  tlie  plan.  Thus 
under  the  English  law  the  scheme  may  become  effective  from 


the 


on  application  of  th«  owner,  be  amended  or  revoked,  pfcv- 
averages  for  the  land  unit  just  mentioned  are  not  exceeded 
sent  of  the  Corporation  there  may  be  creeled  in  the  gray  ar.-     ._.     .lujpi 
or  buildings  other  than  dwcllin>?  houses  a&  the  Corporation  nia)   dunk  td 

Appeals. — Any  person  aggrieved  by  the  determmation  of  a  land  coi: 
by  the  Corporation  or  by  any  proposal  to  give  or  wit!  '  t  cocKni 

to  the  erection  of  shops  or  buildings  other  than  dwclh:.  (but  ox 

from  consent  to  erection  of  shops,  etc),  may  appeal  to  Ujc  Local  Covens 
ment   Board. 

Groups,  Breaks  betzveen  Houses,  etc, — Not  more  than  eight  dwdlu^; 
houses  shall  in  any  one  place  be  built  under  one  continuous  ro^f  or  with- 
out a  break  in  building  from  the  ground  upward.  No  par*  •  •"-  rf»- 
tinuous  block  of  more  houses  than  four  shall  be  built  neArrr  tn' 

boundary  than  three  feet.     No  break  in  buildings  from  Uic  s:  ,   ■isd 

shall  be  less  in  width  than  six  feet;  provided  that  the  Coriiorauon  miy 
allow  a  break  of  not  less  than  four  feet  where  the  break  is  betweea 
detached  houses,  or  a  detached  house  or  continuous  block  of  homes  jsd 
another  such  block,  neither  block  to  contain  more  than  five  dwdiiai 
houses.  No  structure  shall  be  so  built  as  to  impede  ventilation  or  coodiwc 
to  make  other  buildings  unfit  for  human  habitation  or  dangerom  or  i^ 
iurinus  to  health,  or  so  as  to  prevent  the  remedying  of  any 
injurious  to  health,  etc 

Drmolition  of  IVorks. — So  far  as  necessary  for  carrying  thfa 
into  effect  the  Corporation  may  demolish  or  alter  any  bnilding  CXtftiOK 
in  the  area  at  the  date  of  the  approval  of  this  scheme 

Lands  -S>f  Atari  for  Purposes  of  Scheme. — Certain 
set  apart  for  playing  fields,  public  walks,  pleasure  gr. 
and  the  Corjioralton  is  authorized  to  acquire  them. 

Factories. — Except  on  lands  colored  pink  on  map  B,  no  fftctory  or 
workshop  shall  be  erected  in  the  area  except  with  the  or---  -'  tttt 
Corporation  as   aforesaid;   and  except  on   those   lands   no  rijj 

business  shall  be  carried  on  therein  without  such  conscnr     t.  ._,,  zaMf 

be   made  on  land  already  used   for  such   purpose  and  !ing  dgw 

used  as  a  factory  or  workshop  may  continue  to  be  so  :  \-.y  pcrtoi 

aRKrieved   by  the  withholding  of  any  consent  may  appei^l  to  the  Locit 
Government    Board. 

Outdoor  Advertising — No   outdoor  adver-i  witk 

the  amenity  of  the  area  is  allowed;  but  the  .mo 

on  shops  or  factories  and  notices  on  diapcls,  (.uui^no  aii<i  ims^icn}  rrxxsi 
is  permitted. 

Nuisances. — All  private  gardens,  etc,  shall  be  *-"'  V^nf  .i<  T^,,t  i..  ^^  g 
luisancc  or  annoyance  to  neighbors  or  to  i>er8i:ins  i  aol 

"^the  Corporation  may  abate  jtuch  nuisance  at  the  r\ 

AdjustmetU    of   finundarits.   etc. — The   <"  ;>oie 

of  securing  the  proper  development  of  nnv  '  oo* 

ncction  with  any  new  streets  to  t'  '^a* 

for  streets  to  be  constructed  by  lar:  ai^ 

r  -        ■  -      :     ,     -       '    .  ,j,3       - 

■v 
ment  of  an  arbitrator.    The  Corporation  may  agree  lo  pcay,  or  bj 


I 
I 


are 

etc 
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IP  date  of  the  adoption  of  the  resolution  of  the  local  authority 
prepare  a  scheme,  and  compensation  for  all  improvements 
rgun  after  that  date  refused  unless  they  are  si)ecially  author- 
:e(i;  the  owner  of  land  affected  is  not  paid  for  the  restrictions 
|ue  to  the  establishment  of  the  scheme  but  only  for  property 
ights  taken,  payable  when  they  are  taken;  and  there  is  no 
liability  for  the  usual  height,  area  and  use  restrictions  or  for 
few  icsthetic  regulations  which  experience  has  shown  to 
essential. 
Regional  Planning. — The  law  provides  for  the  apfwint- 

:i|  to  pay,  moneys  in  this  connection:  but  land  owners  shall  not 
to  pay  as  a  condition  of  such  arbitration,  except  with  their  con- 
4  _.r  the  purpose  of  such  adjustments  the  Corporation  ma>  purchase 
itereiits  in  land,  and  sell  or  lease  llic  same  or  any  part  thereof  subject 
:h  conditions  as  it  sees  fit ;  or  may  appropriate  such  interests  to 
iblic  purpose  approved  by  the  Local  Government  Board:  and  until 
lisposition  may  lease  the  same. 
Claims.  ,Entry,  etc. — Claims  under  sec.  58  of  the  act  of  1909  for 
»mpcnsatinn  or  in  respect  of  any  increase  in  value  of  property  shall  be 
udc  within  twelve  months  from  the  date  of  approval  of  this  scheme 
the  Board.  The  Corporation  may  enter  upon  any  property  within  the 
rca  for  purposes  of  inspection  necessitated  by  provisions  of  the  scheme. 
Ireach  ot  cundilions  of  the  scheme  is  a  criminal  offeitse.  Works  contra- 
•niny  the  scheme  may  be  removed;  on  failure  to  do  work  as  required 
the  scheme  the  Corporation  may  do  it  at  the  expense  of  the  person 
default,  and  ajijreemcnls  not  contrary  to  this  scheme  may,  subject  to 
Approval  of  the  Board,  be  made  by  tlie  Corporation  to  carry  it  out. 
.^uff'rHsion  and  Apptication  of  Acts,  etc. — Certain  statutes,  byclaws, 
,  etc.,  arc  suspended  in  the  scheme,  or  arc  specialty  varied 
within  it  to  suit  its  special  circumstances.  Land  acquired  for 
Ijjc  1  "  m]  not  needed  for  it  may  be  applied  to  other  purposes. 

At  I   provisions  hereafter  made  under  sec.  55  of   the  act  of 

.LiJod  from  taking  effect  as  part  of  the  scheme. 
Obligations  under  this  scheme  may  be  recovered  by  the  Corporation 
id  m:iy  be  made  payable  \n  installments. 
Appfols. — -Appeals   are   provided    for   by    persons    aggrieved   by   delay 
the  Corporation  in  commcncirR  or  completely  constructing  new  streets, 
requirements  by  it  as  to  manner  of  street  construction  or  by  delay 
approving  of  plan^  for  the  same  or  for  building  lines. 
Time  Scheme  Btiomcs  liffcctizr. — The  scheme  shall  go  into  effect  on 
day  of  lis  apprcivrJ  by  the  Board,  and  continue  in  operation  until  \*aried 
any  subsequent  scheme. 
Approved  by  the  Local  Government  Board  August   13,   IQM- 

(Si<jn*'d)     JoBN    Burns,  Prfsidfnt. 

Certificate  that  objection  to  the  scheme  was  made  by  certain  interested 
f*,.t  t    »h.»f   fhc  draft  was  laid  before  each  bouse  of   Parliament,  and 
[J  was  taken  by  either  bouse, 

/  Rooms  in  Duvdings. — In  the  Leeds  (Buckingham  House) 
and  Ininrrrmlinc  scheme*  there  are  proviwons  with  regard  to  the  mini- 
mum number,  size  and  height  of  ruumi  in  dwelling  houses,  the  height  of 
idows  in  fruch  rooms,  etc 
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ment  of  the  expenses  of  the  preparation  and  adoption  of  iht 
scheme  or  bylaws  being  compulsory  on  tlie  local  auikiority.  but 
no  otiier  levy  or  borrowing  of  money  being  permitted  for  plan- 
ning purposes  without  its  consent.  Several  of  the  laws  ntcnticn 
tramways  as  one  of  the  matters  to  be  dealt  with  in  schenies  or 
planning  bylaws;  and  in  one  or  two  cases  the  zoning  of  central 
parts  of  localities  is  referred  to  and  provided  for.  In  Sas- 
katchewan, where  all  subdivisions  must  be  approved  by  tbt 
local  authorities  or  by  the  central  authorities,  five  per  ctnl  of 
the  land  subdivided,  in  addition  to  streets,  etc.,  must  be  dedi- 
cated to  public  use,  and.  as  in  other  provinces,  the  urban  authori- 
ties are  given  a  certain  control  over  development  in  land  out- 
side, but  within  a  certain  distance  of,  their  limits.  As  an  indi- 
cation of  the  increasing  scope  of  city  planning,  it  is  tnien:9tin|| 
to  note  that  the  Saskatchewan  act  is  entitled  "The  Town  PUo- 
ning  and  Rural  Development  Act"  and  that  in  Schctliile  A  of, 
that  act,  among  the  matters  to  be  dealt  with,  is  included  "das-J 
sifying  land  used,  intended  to  be  used  or  suitable  to  be 
for  different  kinds  of  agriculture,  for  horticulture  ...  or  for 
timber  or  other  resources."  ^" 

Canadian  Planning  Statutes  Not  Modeled  on  the  Eng- 
lish Law. — All  the  planning  law  of  Canada  is  not  based  anj 
the  English  act  of  1909.    Prior  to  that  date,  in  the  province  of 
Ontario,  communities  were  authorized  to  i>ass  use  zoning  regu- 
lations, and  availed  tliemselves  of  that  privilege:  and  in 
Province  of  Quebec,  cities  and  towns  were  empowered  to 
community  plans  binding  upon  the  autlioritics  and  tlic  ow 
of  the  land  planned;  and  in  Nova  Scotia.  Halifax  adopttd  it 

"In  the  TowTi  Planning  scheme  for  St.  John, 
(1918),  the  area  is  partly  within  the  limits  xti  the 
of  the  county  of  St.  John:  the  local  ;niilinriry  is  ti)c 
city  for  that  portion  o^  t}ie  area  within  thf»  ciry  nnrf  tht 
of  the  city  antl  county   for   il 
responsible  authoiity  is  a  plar 

the    r -      -    r    -       '    -  ■  ,.    mr-tiv,  ■ 

one  il   of   ihr 


^Covr^clt    i  wiihom    intercut ;    imm  the    land 
^divided  or  used  for  other  thap  agricultural 


t  the  land  ii 
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charter,  the  planning  sections  of  which  have  so  often  been 
quoted. 

More  developed  than  those  of  any  other  province  along 
dividual  lines  are  the  planning  laws  of  Ontario,  the  most  im- 
rtant  of  which  are  the  Planning  and  Development  Act  "  and 
certain  sections  of  the  Municipal  Act.^"  Under  the  Planning 
^■nd  Development  Act  municipalities  may,  subject  to  the  ap- 
^Broval  of  (he  Ontario  Railway  ;md  Municipal  Board,  create 
PHrban  zones  consisting  of  the  land  outside  of,  and  extending 
''   bej'ond,  their  limits,  in  the  case  of — 

A  city,  to  a  distance  of  five  miles,  but  exclusive  of  any  part 
of  another  cit>' ; 

A  town,  to  a  distance  of  three  miles,  but  exclusive  of  any 
part  of  a  city  or  another  town ; 

A  village,  to  a  distance  of  three  miles,  but  exclusive  of  any 
part  of  a  city  or  town,  or  another  village. 

Two  or  more  municipalities  may  create  a  common  urban 
rone;  the  area  of  any  urban  zone  may  be  made  larger  or  smaller 
than  above  provided. 

Within  its  own  limits  and  the  urban  zone  appurtenant  to 

it,  the  municipality  may,  subject  to  the  approval  of  the  Board, 

make  a  city  plan,  which  is  in  effect  a  plan  of  streets  and  parks; 

]     and  may  also  approve  or  disapprove  of  subdivisions.     In  the 

L    case  of  land  so  related  to  other  lands  in  the  vicinity,  whether 

^B\«'ned  by  the  same  or  by  different  owners,  that  it  is  expedient 

^^nat  all  such  lands  should  be  treated  as  one  entire  parcel  for 

purposes  of  subdivision,  provision  is  made  for  a  common  plan. 

The  Municipal  Act  gives  municipalities  the  power,  subject  to 

K -Mr-oval  of  the  Board,  to  enact  height,  area  and  use  zoning 
ns. 
The  French  Planning  Law  of  1919. — It  is  a  remarkable 
t  tliat  France,  whose  people  above  all  others  love  order  and 
niethod,  was  for  many  years  the  one  great  nation  of  Europe 
ithout  a  city  planning  law.**"*     Since  1909  there  has  been  a 

■  ii?i7,  ch.  44,  amended  by  1918,  ch,  38,  igit).  ch.  53,  igao,  ch,  6a 
"Amended,    T72t. 

•  Fnr  t'       '1   method,  hitherto  the  only  one,  of  laying  out  high- 
ly* and  t  ^  building  lines,  see  p.  66  o(  lhi£  work. 
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date  of  that  event,  draw  up  a  general  plan  of  building 
street  lines  and  grades  of  the  part  to  be  reconstructed, 
panied  by  an  outline  of  a  planning  scheme.  Until  the  plan  of 
alignment  and  grades  has  been  approved,  nothing  but  lan- 
porary  shelters  shall  be  erected  without  the  authority  of  the 
Prefect  of  the  department  given  after  consultation  *vith  ihf 
departmental  planning  commission  provided  for  below. 

The  expenses  of  the  required  schemes  and  plans  in  the  ewe 
of  communities  destroyed  by  catastrophe  and  those  listed  as 
picturesque,  artistic  or  historic,  shall  be  borne  by  the  state;  tn 
other  cases  subventions  may  be  granted  in  accordance  with  reg- 
ulations to  be  drawn  up  by  the  state. 

In  each  department  there  shall  be  created,    for  the  gui- 
dance  of  the  communes  in  their  planning,  a  departmental  pan- 
ning commission  composed  of  the  local  bodies  in  charge  of 
hygiene,  natural  sites  and  monuments,  and  civic  buildings,  aod 
four  mayors  appointed  by  the  state.     This  commission  shall. 
of  its  own  motion,  or  on  their  demand,  hear  the  delegates  ot 
the  departmental  societies  of  architecture,  art,  archaeology,  his 
tory,  agriculture,  commerce,  industry  and  sport,  the  mayors  o 
the  cities  or  communes  interested,  and  the  represcniaiive  oi  ih« 
transportation  companies  and  the  various  utilities  and  services 
of  the  state. 

The  commission  may  add  to  its  number  reporters  who  shall 
be  heard  on  the  matters  investigated  by  them.  This  coaimis 
sion  shall  give  its  advice  with  regard  to : 

1.  Schemes  to  be  adopted  by  the  municipalities. 

2.  Derogations  from  the  general  principles  of  planning 
laid  down  by  the  superior  commission  provided  for  below, 
essary  on  account  of  special  difficulties  or  local  needs. 

3.  The  arsthetic  or  hygenic  servitudes  incidental  to 
sdiemes  submitted  to  it. 

4.  All  other  matters  referred  to  it  by  xht  Prefect  of  t 
department. 

At  the  Ministry  of  the  Interior  of  the  state  there  shall  I 
created  a  superior  planning  commission  of   thirty  memba 
composed  of  senators,  deputies,  counsellors  of  state,  di 
of  various  state  functions  and  delegates  from  state 


I 

i 
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ion  of  land.    Under  it  tlie  following  communities  are  required 
ithiii  three  years  of  the  promulgation  of  the  present  law  to 
Lve  planning  scliemes  formulated  and  in  force : 
Every  city  of  10,000  inhabitants  or  over; 
All  the  communes  of  the  department  of  the  Seine; 
Cities  of  more  than  5,000  and  less  than  10,000  inhabitants 
population  has  increased  more  than  ten  per  cent  in  the 
'al  between  two  consecutive  quinquennial  censuses; 
Seaside  and  other  pleasure  and  health  resorts  whose  popu- 
ition,  of  whatever  size,  increases  fifty  per  cent  or  more  at  cer- 
in  seasons  of  the  year; 

Settlements,  of  whatever  size,  of  a  picturesque,  artisiic  or 
istoric  character,  listed  as  such  by  the  departmental  commis- 
ion  on  natural  sites  and  monuments ; 

Land  or  building  developments  by  associations,  corpora- 
lions  or  individuals. 
1^       Tills  scheme  shall  include: 

^1       1       A  plan  fixing  the  direction,  width  and  character  of 

^^^^ways  to  be  laid  out  or  modified,  and  the  location,  extent 

PHnB  plan  of  squares,  public  gardens,  amusement  grounds,  parks 

and  the  various  open  spaces;  and  indicating  the  reserve  lands, 

whether  wooded  or  otherwise,  and  the  sites  of  future  public 

mildings,  utilities  and  other  services. 

z.    A  program  of  the  hygienic,  archajological  and  aes- 

rtic  ser\'itudes  '*  to  be  created,  as  well  as  other  conditions  to 

k'hich  the  scheme  is  to  be  subject,  especially  the  open  spaces  to 

prescrveil,  the  height  of  structures,  the  provisions  for  drink- 

■  r,  sewers,  the  disposition  of  wastes,  and,  if  necessary, 

illation  of  the  soil. 

3.     The  draft  of  an  order  ***  of  the  mayor,  made  after  con- 

■;  with  the  municipal  council,  fixing  the  application  of 

-  ...    vc  measures  to  the  plan  and  program. 

When  any  settlement,  of  whatever  size,  has  been  totally 

partially  destroyed  by  war,  fire,  earthquake,  or  any  other 

tastrophe,  the  municipality  shall,  within  three  months  of  the 


vn  as  cafrcm^nts  in  the  common  law  of  the   English-speaking 
rri>}ei  d'arritf," 
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date  of  that  event,  draw  up  a  general  plan  of  building  »nd 
street  lines  and  grades  of  the  part  to  be  reconstructed,  accom- 
panied by  an  outline  of  a  planning  scheme.  Until  ihc  plan  of 
alignment  and  grades  has  been  approved,  nothing  but  lero- 
porary  sheUers  shall  be  erected  without  the  authority  of  the 
Prefect  of  the  de[>artment  given  after  consultation  with  the 
departmental  planning  commission  provided  for  below. 

The  expenses  of  the  required  schemes  and  plans  in  the  case 
of  communities  destroyed  by  catastrophe  and  those  listed  as 
picturesque,  artistic  or  historic,  shall  be  borne  by  the  state;  mfl 
other  cases  subventions  may  be  granted  in  accordance  with  rcg-  ^ 
ulations  to  be  drawn  up  by  the  state.  i 

In  each  department  there  shall  be  created,   for  the  gui-H 
dance  of  the  communes  in  their  planning,  a  departmental  plan-T 
ning  commission  composed  of  the  local  bodies  in  charge  of 
hygiene,  natural  sites  and  monuments,  and  civic  buildings,  and 
four  mayors  appointed  by  the  state.     This  commission  shaU, 
of  its  own  motion,  or  on  their  demand,  hear  the  delegates  oil 
the  departmental  societies  of  architecture,  art,  archeology,  his- 
tory, agriculture,  commerce,  industry  and  sport,  the  mayors  of( 
the  cities  or  communes  interested,  and  the  rq)resentative  of  Oief 
transportation  companies  and  tlie  various  utilities  and  service* 
of  the  state. 

The  commission  may  add  to  its  number  reporters  who  shal 
be  heard  on  the  matters  investigated  by  them.  This  commb 
sion  shall  give  its  advice  with  regard  to: 

1.  Schemes  to  be  adopted  by  the  municipalities. 

2.  Derogations  from  the  general  principles  of  planmnf; 
laid  down  by  the  superior  commission  provided  for  below,  nec- 
essary on  accotuit  of  special  difficuUies  or  local  needs. 

3.  The  aesthetic  or  hygenic  servitudes  incidental  to 
schemes  submitted  to  it. 

4.  All  other  matters  referred  to  it  by  the  Prefect  of  t! 
department. 

At  the  Ministr>'  of  the  Interior  of  the  sui 
created  a  superior  planning  commission  of 
composed  of  senators,  deputies,  counsellors  of  5tat«,  dii 
of  various  state  functions  and  delegates  from  state 
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tc,  and  four  city  planners,  architects,  or  others  specially  qual- 
ified. This  commission  shall  establish  general  planning  rules 
and  regulations  and  shall  give  its  advice  on  alt  schemes  con- 
sidered on  its  own  motion  or  referred  to  it  by  the  Minister  in 
charge  of  the  Liberated  Regions. 

When  a  scheme  has  been  drawn  up  it  shall,  after  the  advice 
'of  the  sanitary  authorities  has  been  taken,  be  submitted  to: 

1.  Examination  by  the  Municipal  Council; 

2,  The  usual  "inquest"  *'  preliminary  to  the  declaration 
■of  public  utility  by  the  Council  of  State  or  other  stale  authority 
as  required  in  expropriations;  at  which  all  parties  interested 
have  the  right  lo  be  heard,  and  objections  are  referred  first 

l^^o  the  Municipal  Council  and  then  to  the  Prefect  for  opinion 

^^nd  preliminary  decision. 

^H      3.     To  the  examination  of  the  departmental  planning  com- 

^inission. 

The  Municipal  Council  shall  then  give  its  decision  on  the 
matter  as  a  whole ;  which  shall  thereupon  go  lo  the  Council  of 
State,  where  the  town  contains  10,000  inhabitants  or  more, 
otherwise  to  the  Prefect  for  final  action;  approval  taking  the 
form  of  a  declaration  that  the  plan  is  of  public  utility. 

If  in  any  step  in  the  j>lanning  the  city  does  not  act,  the  state 
is  given  power  to  do  so,  and  an  appropriate  penalty  is  visited  on 
the  city.     If  a  scheme  interests  more  than  one  commune,  or 

I  transcends  the  department,  intercommimal  or  inter -departmen- 
Lil  action  ajid  control  are  provided  for, 
I  Anyone  creating-  or  developing  a  group  of  houses  is  re- 
quired first  to  deposit  the  plan  with  the  authorities  and  obtain 
I  lite  approval  of  die  Prefect  of  the  department. 
I  After  a  plan  is  declared  of  public  utility,  or  in  the  case 
bf  private  developments  is  approved  by  the  Prefect,  the  owners 
pf  lands  abutting  on  proposed  highways  or  squares  shall  con- 
form to  the  lines  established  and  shall  not  erect  new  structures 
without  a  permit  from  the  mayor. 
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date  of  that  event,  draw  up  a  general  plan  of  building  and 
street  lines  and  grades  of  the  part  to  be  reconstructed,  aoooin- 
panied  by  an  outline  of  a  planning  scheme.  Until  ihe  plan  of 
alignment  and  grades  has  been  approved,  nothing  but  tem- 
porary shelters  shall  be  erected  without  the  authority  of  the 
Prefect  of  the  department  given  after  consultation  with  the 
departmental  planning  commission  provided  for  below. 

The  expenses  of  the  required  scliemes  and  plans  in  the  casc] 
of  communities  destroyed  by  catastropiie  and  those  listed  as] 
picturescjue.  artistic  or  historic,  shall  be  borne  by  the  stale;  in 
other  cases  subventions  may  be  granted  in  accordance  with  reg- 
ulations to  be  drawn  up  by  the  state. 

In  each  department  there  shall  be  created,  for  the  gui- 
dance  of  the  communes  in  their  planning,  a  departmental  plan- 
ning commission  composed  of  the  local  bodies  in  charge  ofj 
hygiene,  natural  sites  and  monuments,  and  civic  buildings, 
four  mayors  appointed  by  the  stale.  This  coiniri-  ■  ■•  ?ui 
of  its  own  motion,  or  on  their  demand,  hear  the  ^  ofi 

the  deparimenlai  societies  of  architecture,  art,  archaeology,  his- 
tory, agriculture,  commerce,  industry  and  sport,  the  mayors  nj 
the  cities  or  communes  interested,  and  the  representative  of  tii 
transportation  companies  and  the  various  utilities  and  scrvi< 
of  the  state. 

The  commission  may  add  to  its  number  reporters  who 
be  heard  on  the  matters  investigated  by  them.    Tilts  commii' 
sion  shall  give  its  advice  with  regard  to: 

1.  Schemes  to  be  adopted  by  the  municipaHltes. 

2.  Derogations  from  the  general  principles  of  pianninf 
laid  down  by  the  superior  commission  provided  for  below,  ncc- 
cssary  on  accoiuit  of  special  difficulties  or  local  need*. 

3.  The  -esthetic  or  hygenic  servitudes  incidental  to  the 
schemes  submitted  to  it. 

4.  Ail  other  matters  referred  to  it  by  the  Prefect  of 
department, 

Ai  the  Ministry  of  the  Interior  of  the  su: 
created  a  superior  planning  commission  of 
composed  of  fvenators,  deputies,  counsellors  of  state,  di 
of  various  state  functions  and  delegates  from  state 
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-,  and  four  city  planners,  architects,  or  others  specially  qual- 
ified.    This  commission  shall  estabhsh  general  planning  rules 
d  regulations  and  shall  give  its  advice  on  all  schemes  con- 
idered  on  its  own  motion  or  referred  to  it  by  die  Minister  in 
charge  of  the  Liberated  Regions. 

When  a  scheme  has  been  drawn  up  it  shall,  after  the  advice 
f  the  sanitary  authorities  has  been  taken,  be  submitted  to: 
X.     Examination  by  the  Municipal  Council; 

2.  The  usual  "inquest"  ^'  preliminary  to  the  declaration 
f  public  utility  by  the  Council  of  State  or  other  state  authority 

as  required  in  expropriations;  at  which  all  parties  interested 
have  the  right  to  be  heard,  and  objections  are  referred  first 
to  the  Municipal  Council  and  then  to  the  Prefect  for  opinion 
and  preliminary  decision. 

3.  To  the  examination  of  the  departmental  planning  com- 
mission. 

The  Municipal  Council  shall  then  give  its  decision  on  the 

matter  as  a  whole;  which  shall  thereniwn  go  to  the  Council  of 

State,  where  the  town  contains   10,000  inhabitants  or  more, 

Otherwise  to  the  Prefect  for  final  action ;  approval  taking  the 

omi  of  a  declaration  that  the  plan  is  of  public  utility. 

If  in  any  step  in  the  planning  the  city  does  not  act,  the  state 
given  power  to  do  so,  and  an  appropriate  penalty  is  visited  on 
e  city.     If  a  scheme  interests  more  than  one  commune,  or 
scends  the  department,  intercommunal  or  inter-departmen- 
1  action  and  control  are  provided  for. 
Anyone  creating  or  develoj:ing  a  group  of  houses  is  re- 
ired  first  to  deposit  the  plan  with  the  authorities  and  obtain 
tlie  approval  of  tlie  Prefect  of  the  department. 

After  a  plan  is  declared  of  public  utility,  or  in  the  case 
f  priv.-ite  (levelopmrnts  is  approve<l  by  the  Prefect,  the  owners 
f  laiuls  abutting  on  proposed  highways  or  squares  shall  con- 
orm  to  the  lines  established  and  shall  not  erect  new  structures 
ithout  a  permit  from  the  mayor. 


"  Public  licartng. 
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Note  H  *  ' 

THE  ENGLISH  AND  FRENCH  GENERAL  PLANNING 

LAWS 

No.  X 

The  English  Town  Planning  Acts,  1909  and  1919 

The  first  English  town  planning  act  was  passed  1909  as  Part  II 
of  the  Housing.  Town  Planning,  etc.,  Act,  1909 "  Part  I  of  this  act 
consisting  of  amendments  to  the  mass  of  previous  housing  legisla- 
tion codified  in  1890  and  subsequent  housing  laws  up  to  1909.  In 
1919  the  Housing,  Town  Planning,  etc.,  Act,  1919,'*  was  enacted 
That  act  comprises  a  first  part  amending  the  housing  laws  of  1890- 
1909  and  a  second  part  amending  the  planning  law.  The  housing 
legislation  is  now  referred  to  as  the  Housing  Acts,  1890  to  1919;  and 
the  planning  legislation  as  the  Town  Planning  Acts,  1909  and  1919* 
It  is  with  the  planning  acts  that  this  work  is  concerned.  Part  II  of 
the  act  of  1909  as  amended  by  the  act  of  1919,  is  therefore  given  io 
full  with  the  exception  of  a  few  sections  of  no  interest  to  the  ordi- 
nary reader  or  student  in  this  country,  which  are  summarized.  For 
the  most  part  the  housing  law,  closely  connected  with  the  planning 
provisions,  but  an  important  and  voluminous  subject  in  itself,  is 
omitted,  as  is  housing  in  general  throughout  this  work.  An  excep- 
tion, however,  has  been  made  of  section  9. — (i)  of  the  housing  por- 
tion of  the  act  of  1919,  and  the  schedule  relating  to  it,  on  account  of  its 
importance  in  the  replanning  of  slum  areas." 

HOUSING,  TOWN  PLANNING,  ETC.,  ACT,   I9I9 

Provisions  as  to  the  Acquisition  and  Disposal  of  Land,  etc. 

Sec.  9.  Provisions  as  to  Assessment  of  Compensation,  (i) 
Where  land  included  in  any  scheme  made  or  to  be  made  under  Part 
I.  or  Part  II.  of  the  principal  Act"  (other  than  land  included  in  such 
a  scheme  only  for  the  i)urpose  of  making  the  scheme  efficient  and 
not  on  account  of  the  sanitary  condition  of  the  premises  thereon  or 

"9  Edward  VII.  ch.  44. 

"9  and  10  George  V,  ch.  35. 

••See  sec.  52  of  the  act  of  IQ19. 

*'As  a  rule  no  effort  is  here  made,  for  fear  of  confusing  the  reader,  to 
distinguish  between  the  text  of  the  act  of  1909.  and  that  of  191ft  the  Stu- 
dent wishing  to  do  so.  being  referred  to  the  original  acts,  which  are  TtMf 
accessible.  For  clearness,  however,  certain  sections  of  th<  acti  of  1011 
and  1919  have  been  so  designated. 

•I.  e.,  the  act  of  1909. 
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those  premises  being'  dangerous  or  prejudicial  to  health)  is  acquired 
coinpulsorily,  the  compensation  to  be  paid  for  the  land,  including  any 

fildings  tbereon.  shall  be  the  value  at  the  time  the  valuation  is  made 
Uic  land  as  a  site  cleared  of  buildings  and  available  for  develop- 
-nt  in  accordance  with  the  requirements  of  the  building  byelaws 
r  the  time  being  in  force  in  the  district: 
Provided  that,  if  in  the  opinion  of  the  Local  Government  Board 
ss  necessary  that  provision  should  be  made  by  the  sdieme  for  the 
re-bousin(^  of  persons  of  the  working  classes  on  the  land  or  part 
^^creof  when  cleared,  or  that  the  land  or  a  part  thereof  when  cleared 
^■K>uld  be  laid  out  as  an  open  space,  the  compensation  payable  to  all 
^Bersons  interested  in  any  land  included  in  the  scheme  (other  than 
^Hl  afore&aid)  for  their  respective  interests  therein  shall  be  reduced 
^oy  an  amount  ssccrtaincd  in  accordance  with  the  rules  set  forth  in 
the  First  Schedule  to  this  Act. 

^H  FtBST  SCBEDULB 

Rules  for  Determining  the  Amount  of  Reduction  of  Compensation 

(a)  The  value  of  the  whole  of  the  land  included  in  the  scheme 
^jfaall  first  be  ascertained  on  the  basis  of  its  value  as  a  cleared  site 
Hwailable  for  development  in  accordance  with  the  requirements  o£ 
^Kc  building  byelaws  in  force  in  the  district. 

^H    (b)  The  value  of  the  whole  of  the  said  land  shall  next  be  ascer- 
^ttined  on  the  basis  of  its  value  as  a  cleared  site  subject  to  the  re- 
quirements of  the  scheme  as  to  the  provision  to  be  made  for  the  re- 
housing of  persons  of  the  working-classes  or  the  laying  out  of  open 
Spaces  on  the  land  or  any  part  thereof. 

(c)  The  difference  between  the  amounts  ascertained  under  para- 
^^aph  (a)  and  paragraph  (b)  shall  then  be  computed. 
^B  (rf)  The  amount  by  which  the  compensation  payable  for  the  re* 
^Hjkcctive  interests  in  the  land  to  which  section  9. —  (1)  of  this  Act 
^K>plie3,  as  ascertained  in  accordance  with  the  principle  laid  down  in 
^Hat  section,  is  to  be  reduced  shall  be  a  fraction  thereof  equal  to 
^^c  amount  arrived  at  under  paragraph  (c)  when  divided  by  the 
amount  arrived  at  under  paragraph  (a). 

TOWN  PLANNING  ACTS,    IQOp  AND  IQIQ 

(O*  Preparation  arui  Approval  of  Town  Planning  Scfifme. 

n   planning   scheme   may    be    nude    in   accordance    with   the 

isions  of  this   Part  of  this  Act   as  respects  any  land  which   is 

course  of  development  or  appears  likely  (o  be  used  for  building 

•This  is  The  first  section  of  Part  II  of  the  Act  (of  igogV  Pan  II 
the  town  planning  portion  of  the  Act;  Part  I,  with  its  6fty-three  sec- 
ins  being  devoted  to  housing. 
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purposes,  with  the  general  object  of  securing  proper  sanitary  condi- 
tions, amenity,  and  convenience  in  connection  with  the  laying  oat 
and  use  of  the  land,  and  of  any  neighboring  lands. 

Provided  that  where  a  piece  of  land  already  built  upon  or  a  piece 
of  land  not  likely  to  be  used  for  building  purposes  is  so  situate  with 
respect  to  any  land  likely  to  be  used  for  building  purposes  that 
the  general  object  of  the  scheme  would  be  better  secured  by  its  in- 
clusion in  any  town  planning  scheme  made  with  respect  to  the  last 
mentioned  land,  the  scheme  may  include  such  piece  of  land  as  afore- 
said, and  may  provide  for  the  demolition  or  alteration  of  any  build- 
ings thereon  so  far  as  may  be  necessary  for  carrying  the  scheme  into 
effect. 

(2)  •*  A  local  authority  within  the  meaning  of  this  Part  of  this 
Act  may  by  resolution  decide — 

(a)  to  prepare  a  town  planning  scheme  with  reference  to  any 
land  within  or  in  the  neighborhood  of  their  area  in  regard  to 
which  a  scheme  may  be  made  under  this  Act;  or 
(6)  to  adopt,  with  or  without  any  modifications,  any  town  plan- 
ning scheme  proposed  by  all  or  any  of  the  owners  of  any 
land  with  respect  to  which  the  locaf  authority  are  them- 
selves by  this  Act  authorized  to  prepare  a  scheme: 
Provided  that — 
(i)    if  any  such  resolution  of  a  local  authority  extends  to  land 
not  within  the  area  of  that  local  authority,  the  resolution 
shall  not  have  effect  until  it  is  approved  by  the  Local  Gov- 
ernment Board,   and  the   Board  may,  in  giving  their  ap- 
proval, vary  the  extent  of  the  land  to  be  included  within 
the  area  of  the  proposed  town  planning  scheme;  and 
(it)  where  any  local  authorities  are  desirous  of  acting  jointly 
in  the  preparation  or  adoption  of  a  town  planning  scheme, 
they  may  concur  in  appointing  out  of  their  respective  bodies 
a  joint  committee  for  the  purpose,  and  in  conferring  with 
or  without  restrictions  on  any  such  committee  any  powers 
which  the  appointing  councils  might  exercise  for  the  pur- 
pose, and  the  provisions  of  sections  fifty-seven  and  fifty- 
eight  of  the   Local   Government   Act,    1894,   in   regard  to 
joint   committees,   shall,   with   the   necessary   modifications, 
apply  to  any  joint  committee  so  appointed. 
(4)     A  town  planning  scheme  prepared  or  adopted  by  a  local 
authority  shall  not  have  effect,  unless  it  is  approved  by  order  of  the 

••  Paragraphs  (2)  and  (3)  of  the  act  of  1909  were  repealed  by  the 
act  of  1919;  which  substituted  paragraph  (2),  as  above,  for  paragraph 
(2)  in  the  old  act.  The  purpose  of  the  repeal  and  substitution  was  to 
remove  the  necessity,  formerly  existing;  under  these  paraf^raphs  as  they 
were  in  the  act  of  1909,  for  the  local  authority  to  obtain  the  previous 
authorization  of  the  Local  Government  Board  to  the  preparation  or 
adoption  of  a  town  planning  scheme;  see  sec.  42  of  the  act  of  1919. 
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Local  Government  Board,  and  the  Board  may  refuse  to  approve  any 
scheme  except  with  such  modifications  and  subject  to  such  conditions 
as  they  think  fit  to  impose: 

(5)  A  town  planning  scheme,  when  approved  by  the  Local  Gov- 
ernment Board,  shall  have  effect  as  if  it  were  enacted  in  this  Act. 

(6)  A  town  planning  scheme  may  be  varied  or  revoked  by  a 
subsequent  scheme  prepared  or  adopted  and  approved  in  accordance 
with  this  Part  of  this  Act,  and  the  Local  Government  Board,  on  the 
application  of  the  responsible  authority,  or  of  any  other  person  appear- 
ing to  them  to  he  interested,  may  by  order  revoke  a  town  planning 
scheme  if  they  think  that  under  the  special  circumstances  of  the  case 
the  scheme  should  be  so  revoked. 

(7)  The  expression  "land  likely  to  be  used  for  building  pur- 
poses" shall  include  any  land  likely  to  be  used  as,  or  for  the  purpose 
of  providing,  open  spaces,  roads,  streets,  parks,  pleasure  or  recreation 
grounds,  or  for  the  purpose  of  executing  any  work  upon  or  under 
the  land  incidental  to  a  town  planning  scheme,  whether  in  the  nature 
of  a  building  work  or  not,  and  the  decision  of  the  Local  Government 
Board,  whether  land  is  likely  to  be  used  for  building  purposes  or 
not,  shall  be  6nal. 

55. —  {i)  Contents  of  Town  Planning  Schemes.  The  Local  Gov- 
ernment Board  may  prescribe  a  set  of  general  provisions  (or  sepa- 
rate sets  of  general  provisions  adapted  for  areas  of  any  special 
character)  for  carrying  out  the  general  objects  of  town  planning 
schemes,  and  in  particular  for  dealing  with  the  matters  set  out  in 
the  Fourth  Schedule  to  this  Act,  and  the  general  provisions,  or  set 
of  general  provisions  appropriate  to  the  area  for  which  a  town  plan- 
ning scheme  is  made,  shall  take  effect  as  part  of  every  scheme,  except 
so  far  as  provision  is  made  by  the  scheme  as  approved  by  the  Board 
for  the  variation  or  exclusion  of  any  of  those  provisions. 

(2)     Special   provisions   shall    in   addition   be   inserted   in   every 
town  planning  scheme  defining  in  such  manner  as  may  be  prescribed 
by  regulations  under  this  Part  of  this  Act  the  area  to  which  the 
scheme  is  to  apply,  and  the  authority  who  are  to  be  responsible  for 
enforcing  the  observance  of  the  scheme,  and  for  the  execution  of  any 
works  which  under  the  scheme  or  this  Part  of  this  Act  are  to  be 
executed  by  a  local  authority   (in  this  Part  of  this  Act  referred  to 
as  the  responsible  authority),  and  providing  for  any  matters  which 
may  be  dealt  with  by  general  provisions,  and  otherwise  supplement- 
ing, excluding,  or  varying  the  general  provisions,  and  also  for  deal- 
ing with  any  special  circumstances  or  contingencies  for  which  ade- 
quate provision  is  not  made  by  the  general  provisions, 
pending,  so   far  as  necessary   for  the   proper  carrv 
scheme,  any  statutory  enactments,  byelaws,  regulati 
visions,  under  whatever  authority  made^  which 
the  area  included  in  the  scheme : 


^ 
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purposes,  with  the  general  object  of  securing  proper  .^. 
tions,  amenit>',  ami  convenience  in  connection  with  tl 
and  use  of  the  Kind,  and  of  any  neiRbboring  lands. 

Provided  that  where  a  piece  of  land  already  built  upon  or  a  piece 
of  land  not  likely  to  be  used  for  building  purposes  is  so  situate  with 
respect  to  any  land  likely  to  be  used  for  building  purposci  tSut 
ihc  general  object  of  the  scheme  would  be  better  secured  by  Hi  is- 
clusion  in  any  town  planning  scheme  made  with  respect  to  the  I: 
mentioned  land,  the  scheinc  may  include  such  piece  of  Und  as  hi 
said,  and  may  provide  for  the  demolition  or  alteration  of  any  biaM- 
ings  thereon  so  far  as  may  be  necessary  for  carrying  the  scheme  ioU) 
effect 

(2)  **    A  local  authority  within  the  meaning  of  this  Part  of 
Act  may  by  resolution  decide — 

(a)  to  prepare  a  town  planning  scheme  with  reference  to 
land  within  or  in  the  neighborhood  of  their  area  in  reifard 
which  a  scheme  may  be  made  unrlcr  this  Act ;  or 
(6)  to  adopt,  with  or  without  any  moditicaiions.  any  town 
ning  scheme  proposed  by  all  or  any  of  the  owners  of 
land   with    respect   to  which   the   locaF  authority   are 
selves  by  this  Act  authorized  to  prepare  a  scheme: 
Provided  that — 

(t)    if  any  such  resolution  of  a  local  authority  extends  to  Uad 
not   within  the  area  of  that  local  authority,  the  rcM>httkm 
shall  not  have  effect  until  it  is  approved  by  the  Local  Gofh 
ernment    Bnard,   and   the   Board   may,   in   giv' 
proval.   vary  the  extent  of  the  land  to  be   ir^ 
the  area  of  the  proposed  town  planning  scheme; 
(li)   where   any  local  authorities  are  desirous  of  actiJ 
in  the  preparation  or  adoption  of  a  town  plannin: 
they  may  concur  in  appointing  out  of  their  rcspecii.^  ^ 
a  joint  committee  for  the  purpose,  and  in  conferring 
or  without  restrictions  on  any  such  commtltee  any 
which  the  appointing  councils  might  exerdse  for  the 
pose,   and  the  provisions   of   sections   fifty-seven   and 
eight   of  the    Local   Government    Act,    i8(>4.   in   r 
joint   committees,   shall,   with    the   necessary   modi 
apply  to  any  joint  committee  so  appointed. 
(4)     A  town  planning  scheme  prepared  or  adopted  1»y  a  1 
authority  shall  not  have  effect,  unless  it  is  apf"^— !  '■•    -"'"'  -'' 

*  Paragraphs   (2)  ami   (,i)   of  the  act  of   i^,. 
act  of   1919;   wliich  sub- 
{3}   in  the  oM  art      Tl' 
rcmf've   the   nccessii-- 
were  in  thr  act  if 

authorization    of    th.     ,- - ..,: -......„    ,..    ;,^    ,.,  *. 

adoption  of  a  town  planninjc  scheme;  sec  mc  4J  of  Uie  act  of  tgli 
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^^DMtNIS 

^KiOcal  Gm'crnment  Board,  and  the  Board  may  refuse  lo  approve  any 
^Hchcme  except  with  such  modifications  and  subject  to  such  conditions 
^as  they  think  fit  to  impose : 

. (5)     A  town  planning  scheme,  when  approved  by  the  Local  Gov- 

^■mznent  Board,  sliall  have  efTect  as  if  it  were  enacted  in  this  Act. 
^B  (6)  A  town  planninjf  scheme  may  be  varied  or  revoked  by  a 
subsequent  scheme  prepared  or  adopted  and  approved  in  accordance 
^j^ith  this  Part  of  this  Act,  and  the  Local  Government  Board,  on  the 
^^fephcation  of  tlie  responsible  authority,  or  of  any  other  person  appear- 
^^pg  to  them  to  be  interested,  may  by  order  revoke  a  town  planning 
^Bcheme  if  they  think  that  under  the  special  circumstances  of  the  case 
^Wie  scheme  should  be  so  revoked. 

^^f  (y)  The  expression  "land  likely  to  be  used  for  building  pur- 
"      poshes"  shall  include  any  land  likely  to  be  used  as,  or  for  the  purpose 

I  of  providing,  open  spaces,  roads,  streets,  parks,  pleasure  or  recreation 
■grounds,  or  for  the  purpose  of  executing  any  work  upon  or  under 
pe  land  incidental  to  a  town  planning  scheme,  whether  in  the  nature 
if  a  building  work  or  not,  and  the  decision  of  the  Local  Government 
Board,  whether  land  is  likely  to  be  used  for  building  purposes  or 
feot,  shall  be  Snal. 
66. —  (i)  Contt'itts  of  Town  Planning  Schemes.  The  Local  Gov- 
ernment Board  may  prescribe  a  set  of  general  provisions  (or  sepa- 
rate sets  of  general  provisions  adapted  for  areas  of  any  special 
character)  for  carrying  out  the  general  objects  of  town  planning 
scltenies,  and  in  particular  for  dealing  with  the  matters  set  out  in 
the  Fourth  Schedule  to  this  Act,  and  the  general  provisions,  or  set 
of  general  provisions  appropriate  to  the  area  for  which  a  town  plan- 

Ning  scheme  is  made,  shall  take  effect  as  part  of  every  scheme,  except 
D  far  as  provision  is  made  by  the  scheme  as  approved  by  the  Board 
or  the  variation  or  exclusion  of  any  of  those  provisions. 

(a)  Special  provisions  shall  in  addition  be  inserted  in  every 
town  planning  scheme  defining  in  such  manner  as  may  be  prescribed 
by  regulations  under  this  Part  of  this  Act  the  area  to  which  the 
scheme  is  to  apply,  and  the  authority  who  are  to  be  responsible  for 
snforclng  the  observance  of  the  scheme,  and  for  the  execution  of  any 
rorks  which  under  the  scheme  or  this  Part  of  this  Act  are  to  be 
Executed  by  a  Ioc,il  authority  fin  this  Part  of  this  Act  referred  to 
the  responsible  authority),  and  providing  for  any  matters  which 
ly  be  dealt  with  by  general  provisions,  and  otherwise  supplemcnt- 
ig.  excluding,  or  varying  the  general  provisions,  and  also  for  deaU 
wilh  any  special  circumstances  or  contingencies  for  which  adc- 
late  provision  is  not  made  by  the  general  provisions,  and  for  sus- 
rnding,  so  far  as  necessary  for  the  proper  carrying  out  of  the 
:het]ie,  any  statutory  enactments,  byelaws.  regulations,  or  other  pro- 
visions, under  whatever  authority  made,  which  are  in  operatiori  in 
the  area  included  in  the  scheme: 
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(3)  Where  land  included  in  a  town  pUnninf^  scheme  b  ia 
ftrea  of  more  than  one  local  authority,  or  is  in  the  area,  of  a 
authority  by  whom  the  scheme  was  not  prepared,  the  reaponnUr 
authority  may  be  one  of  those  local  authorities,  or  for  certain  par- 
poses  of  the  scheme  one  local  authority  and  for  certain  parpoao 
another  local  authority,  or  a  joint  body  constituted  specially  for  iht 
purpose  by  the  scheme,  and  all  necessar>'  provisions  may  be  mMk 
by  the  scheme  for  constituting  the  joint  body  and  giving  them  tbe 
neces5ar>'  powers  and  duties : 

Provided  that,  except  with  the  consent  of  the  Londtm  Otasty 
Council,  no  other  local  authority  shall,  as  respects  any  land  in  the 
county  of  London,  prepare  or  be  responsible  for  enforcing  the  dbicn- 
ance  of  a  town  planning  scheme  under  this  Part  of  this  Act,  or  lor 
the  execution  of  any  works  which  under  the  scheme  or  this  Part  of 
this  Act  are  to  be  executed  by  a  local  authority. 

56. —  (I)  Procedure  RegulaUofts  of  the  Local  C<K*ernmritt  ftrtffr^ 
The   Local  Government  Board  may   make  rcj." 
generally  the  procedure  to  be  adopted  with   r. 

lion    or   adoption    of    a    town    planning    scheme,    .  ap* 

proval  of  the  Board  to  a  scheme  so  prepared  or  ai  ,:,...  ...     jria- 

tion  or  revocation  of  a  scheme,  and  any  inquiries,  reports,  notices, 
or  other  matters  required  in  connection  with  the  preparation  or  adop- 
tion or  the  approval  of  the  scheme  or  preliminary  thereto,  or  in  re- 
lation to  the  carrying  out  of  the  scheme  or  enforciii  inBe 
of  the  provisions  thereof,  or  the  variation  or  i  :  ibe 
scheme. 

The  power  of  the  Local  Government  Board  of  making  rcgolatiotttj 
hCndcr  section  56  of  the  Act  of  1909  shall  include  power  10  nuke 
lations  as  to  the  procedure  consequent  on  the  pasiing  if  *  f  .-^rt^tifiiui  by! 
a  local  authority  to  prepare  or  adopt  a  town  plai.  iod 

provision  shall  be  made  by  those  regulations  for  sct^n.nv.  nui  .t  iucal, 
authority  after  passing  such  a  resolution  shall  proceed  with  all  Tca< 
sunuble  speed  with  the  preparation  or      '  r.ii 

tchcme.  and  shall  comply  with  any  rt;.. 
for  that  purpose,   including  provisions  t?  .-■   Ltx^i   Liv»en>-' 

ment  Board  in  the   case  of   default  or  u;  >   on  the   part  of 

the  local  authority  to  act  in  the  place  and  at  the  expense  of  tbe  locaJ 
authority. 

(a)     ProvLS-ion  shall  be  made  by  those  rcguUti<m*— 

(a)  for  securing  co-operation  on  tlie  part  of  the  locml  antbdril)r1 
with  the  owners  and  other  persons  interested  in  the  land  pniponJ{ 
to  he  '  '  ]  in  the  scheme  by  sudi  means  as  may  be  providfld  hf 
the    1'  is; 

(fcy     lur   ^<  '  -OpQsal   to  !jJ« 

tJic  scheme  shi>  '  stage  pok  '^11^ 

cil  interested  in  the  land;  and 
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(c)  for  dealing  with  the  other  matters  mentioned  in  the  Fifth 
Schedule  to  this  Act. 

For  «ecuring  that  the  council  of  the  county  in  which  any  land 
pTOposvU  to  be  included  in  a  town  planning  scheme  is  situated  (i) 
shaJl  be  furnished  with  a  notice  of  any  proposal  to  prepare  or  adopt 
mch  a  scheme  and  with  a  copy  of  the  draft  scheme  before  the  scheme 
made»  and  (2)  shall  be  entitled  to  be  heard  at  any  public  local 
juiry  held  by  the  Local  Government  Board  in  regard  to  the  scheme.** 
67, — (i)  Bower  to  Enforce  Scheme,  The  responsible  authority  may 
any  lime,  after  giving  such  notice  as  may  be  provided  by  a  town 
ilanning  scheme  and  in  accordance  with  the  provisions  of  the 
icnae — 

(j)  remove,  pull  down,  or  alter  any  building  or  other  work  in  the 
area  included  in  the  scheme  which  is  such  as  to  contravene  the  scheme, 
)T  in  the  erection  or  carrying  out  of  which  any  provision  of  the 
^me  has  not  been  complied  with ;  or 

(b)  execute  any  work  which  it  is  the  duty  of  any  person  to 
execute  under  the  scheme  in  any  case  where  it  appears  to  the  au- 
thority that  delay  in  the  execution  of  the  work  would  prejudice  the 
efficient  operation  of  the  scheme. 

(2)     Any  expenses  incurred  by  a  responsible  authority  under  this 
section  may  be  recovered  from  tlie  persons  in  default  in  such  manner 
id  subject  to  such  conditions  as  may  be  provided  by  the  scheme. 

{3)     If  any  question  arises  whether  any  building  or  work  con- 

ravcnes   a  town  planning  scheme,  or  whether  any  provision  of  a 

►wn  planning  scheme  is  not  complied  with  in  the  erection  or  carry- 

ig  out  of  any  such  building  or  work,  that  question  shall  be  referred 

the  Local  Government  Board,  and  shall,  unless  the  parties  oihcr- 

fisc  agrce^  be  determined  by  tlie  Board  as  arbitrators,  and  the  de- 

isinn  of  the  Board  shall  be  final  and  conclusive  and  binding  on  all 

:r&on5. 

M- — ( 1)  Compcfisaiion  in  Respect  of  Property  Injuriously  Affected 

iy  Scheme,  etc.     Any  person  whose  property  is  injuriously  affected 

the  ouking  of  a  town  planning  scheme  shall,  if  he  makes  a  claim 

Tor  l)ic  purpose  within  the  time  (if  any)  limited  by  the  scheme,  not 

being   less   than   three    months   after   the   date    when   notice   of   tJic 

of   ll»e  scheme   is  published   in   the   manner   prescribed  by 

its   made   by   the   Local   Government    Board,   be   entitled   to 

jiam  compcniation  in  respect  tlicreol  from  the  responsible  authority. 

(2)     A  person  shall  not  be  entitled  to  obtain  compensation  under 

lift  section  on  accoimt  of  any  building  erected  on,  or  contract  made 

other  thing  done  with  respect  to,  land  included  in  a  scheme,  after 

le  date  of  the  resolution  of  the  local  authority  to  prepare  or  adopt 


'Tim  division,  inserted  by  the  act  of  1919,  is  virtually  (d),  but  is  not 
ignated  fn  this  or  any  way  in  the  act 
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the  scheme  or  after  the  date  when  such  resolution  takes  c^cct  as  the 
case  may  be.  or  after  such  other  time  as  the  Local  Government  Board 
may  fix  for  the  purpose : 

Provided  that  this  provision  shall  not  apply  as  respects  any  wortc 
done  before  the  dale  of  the  approval  nf  the  scheme  for  the  putpose 
of  finishing  a  building  begun  or  of  carrying  out  a  contract  entered 
into  before  such  date  or  other  time  as  aforesaid. 

Power  to  Permit  Dez'clopmeni  of  Estates  Pending  Preparation 
and  Approval  of  Town  Planning  Schemes.  Tile  Local  GovermncTa 
Board  may  by  special  or  general  order  provide  that  where  a  resolii- 
lion  to  prepare  or  adopt  a  town  planning  scheme  has  bc<eti  passed 
or  where  before  the  passing  of  this  Act,"  the  preparation  or  a<lcip* 
tion  of  a  town  planning  scheme  has  been  authorised,  the  development 
of  estates  and  building  operations  may  be  permitted  to  proceed  petul- 
ing  the  preparation  or  adoption  and  approval  of  the  town  planninp 
scheme,  subject  to  such  conditions  as  may  be  prescribed  by  the  order, 
and  where  such  permission  has  been  given  the  provisions  of  sul»sec- 
tion  (2)  of  section  58  of  the  Act  of  1909  which  relates  to  the  rights 
of  compensation  shall  have  effect  as  if  the  following  proviso  were 
added  thereto : 

Provided  also  that  this  provision  shall  not  apply  as  respects  any 
building  erected,  contract  made,  or  other  thing  done  in  accordanof 
with  a  permission  granted  in  pursuance  of  an  order  of  the  Local 
Government  Board  allowing  the  development  of  estates  and  buitditig 
operations  to  proceed  pending  the  preparation  or  adoption  and  a^ 
proval  of  the  scheme,  and  the  carrying  out  of  works  so  pcrmitScd 
shall  not  prejudice  any  claim  of  any  person  to  compensatton  in  re- 
spect of  property  injuriously  affected  by  the  making  of  the  Kheme, 

(3)  Where,  by  the  making  of  any  town  plaiuilng  schctne, 
property  is  increased  in  value,  the  responsible  authority,  if  ther 
a  claim  for  the  purpose  within  the  time  (if  any)  limited  by  the 
scheme  (not  being  less  than  three  months  after  the  date  'vhrn  nt*ijct 
of  the  approval  of  the  scheme  is  first  published  in  the 
scribed  by  regulations  made  by  the  Local  Government  I'  ,:  .  -i 
be  entitled  to  recover  from  any  person  whose  prc^erty  is  so  increased 
in  value  one-half  of  the  amount  of  that  increase. 

(4)  Any  question  as  to  whether  any  property  Is  initiriously 
fected  or  increased  in  value  within  the  mcanii         '    '  " 
as  to  the  amount  and  manner  of  payment   fv 
or  otherwise)  of  the  sum  which  is  to  hr  paid 
tJiis  section  or  which  the  responsible  at:thority 

from  a  person  whose  property  is  increased  in  %'alue,  jJiall  bt  deter* 
mined  by  the  arbitration  of  a  single  arbitrator  appointed  by  the  Locsl 


*L  e.,  the  act  nf  1919,  this  paragraph  being  an  amendizieQt  of  tlw 
of  1909,  made  by  the  act  of  19191 
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ivcrnment  Board,  unless  the  parties  agree  on  some  other  method  of 
terrntnation. 

(5)  Any  amount  due  umler  this  section  as  compensation  to  a 
'SOQ  agfrrievcd  from  a  responsible  authority,  or  to  a  responsible 

lority  from  a  person  whose  property  is  increased  in  value,  may 
recovered  summarily  as  a  civil  debt. 

(6)  Whore  a  town  planning  scheme  is  revoked  by  an  order  of 
it  Lixal  Government  Board  under  this  Act,  any  person  who  has 
icurred  expenditure  for  the  purpose  of  complying  with  the  sclieme 

II  be  entitled  to  compensation  in  accordance  with  this  section  in  so 
OS  any  such  expenditure  is  rendered  abortive  by  reason  of  the 
revocation  of  the  scheme. 

5S. — (i>    Exclusion   or  Limitation   of  Cotttf>ensation   in   Certain 
res.    Where  property  is  alleged  to  be  injuriously  affected  by  reason 
any  provisions  contained  in  a  town  planning  scheme,  no  compensa- 
in  shall  be  paid  in  respect  thereof  if  or  so  far  as  the  provisions  arc 
rh  as  would  have  been  enforceable  if  they  had  been  contained  in 
^cJaws  made  by  the  local  autiiority. 
(2)     Property  shall  not  be  deemed  to  be  injuriously  affected  by 
Lson  of  the  making  of  any  provisions  inserted  in  a  town  planning 
scheme,  which  prescribe  the  space  about  buildings  or  limit  the  nura- 
tr  of  buildings  to  be  erected,  or  prescribe  the  height  or  character  of 
lildings,  and  which  the  Local  Government  Board,  having  regard  to 
le  nature  and  situation  of  the  land  affected  by  the  provisions,  con- 
sider reasonable   for  the  purpose. 

(.1)     Where  a  person  is  entitled  to  compensation  under  this  Part 

this   Act  in  respect   of  any   matter   or  thing,   and   he   would   be 

Jtlcd  to  compensation  in  respect  of  the  same  matter  or  thing  under 

ly   other   enactment,   he   shall    not   be   entitled   to   compensation   in 

spcct  of  that  matter  or  thing  both  under  this  Act  and  under  that 

icf  enactment,  and  shall  not  be  entitled  to  any  greater  compensa- 

under  this  Act  than  he  would  be  entitled  to  under  the  other 

It 

(1)  Acquisition  by  Local  Authorities  of  Land  Comprised  in 

^mt.    The  responsible  authority  may.  for  the  purpose  of  a  town 

Ing  scheme,  purchase  any   land  comprised   in  sucli  schrmc  by 

frcement,  or  be  authorised  to  purchase  any  such  land  compulsorily 

the   same   manner   and   subject   to   the   same   provisions    (includ- 

any  provision  authorising  the  Local  Government  Board  to  give 

rcctions  as  to  the  payment  and  application  of  any  purchase  money 

compensation)  as  a  local  authority  may  purchase  or  be  authorised 

iiuate  in  an  urban  district  for  the  purposes  of  Part 

<  of  the  Working  Classes  Act,  1890,  as  amended 

sections  two  and  forty-five  of  this  Act.* 


*  I.  c^,  the  act  of  1909. 
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authority  deciding  to  prepare  a  town  planning  scheme  in  reject  of 
the  area  in  regard  to  which  the  order  is  made. 

(3)  If  the  local  authority  fail  to  prepare  a  scheme  to  the  ntii- 
faction  of  the  Board  within  such  time  as  may  be  prescribed  bf  iSbt 
order,  or  to  enforce  the  observance  of  the  scheme  or  any  provisioai 
thereof  effectively,  or  to  execute  any  such  works  as  aforesaid,  tiie 
Board  may  themselves  act,  or  in  the  case  of  a  borough  or  other  nrini 
district,  the  population  of  which  is  less  than  20,000,  or  of  a  rani 
district,  may,  if  the  Board  think  fit,  by  order,  empower  the  comity 
council  to  act  in  the  place  and  at  the  expense  of  the  local  andwritf. 


FOURTH  SCHKDUUt 

MATTERS   TO    BE    DEALT    WITH    BY    GENERAL    PROVISIONS    PRESCSIBBD  IT 
THE   LOCAL   GOVERNMENT    BOARD 

1.  Streets,  roads,  and  other  ways,  and  stopping  up,  or  divenioo 
of  existing  highways. 

2.  Buildings,  structures,  and  erections. 

3.  Open  spaces,  private  and  public. 

4.  The  preservation  of  objects  of  historical  interest  or  natnnl 
beauty. 

5.  Sewerage,  drainage,  and  sewage  disposal. 

6.  Lighting. 

7.  Water  supply. 

8.  Ancillary  or  consequential  works. 

9.  Extinction  or  variation  of  private  rights  of  way  and  other 
easements. 

10.  Deah'ng  with  or  disposal  of  land  acquired  by  the  responsible 
authority  or  by  a  local  authority. 

11.  Power  of  entry  and  inspection. 

12.  Power  of  the  responsible  authority  to  remove,  alter,  or 
demolish  any  obstructive  work. 

13.  Power  of  the  responsible  authority  to  make  agfreements  with 
owners,  and  of  owners  to  make  agreements  with  one  another. 

14.  Power  of  the  responsible  authority  or  a  local  authority  to 
accept  any  money  or  property  for  the  furtherance  of  the  object  of 
any  town  planning  scheme,  and  provision  for  regulating  the  admiih 
istration  of  any  such  money  or  property  and  for  the  exemption  of 
any  assurance  with  respect  to  money  or  property  so  accepted  froo 
enrollment  under  the  Mortmain  and  Charitable  Uses  Act,  1888. 

15.  Application  with  the  necessary  modifications  and 
of  statutory  enactments. 

*Act  of  1909^  as  amended  by  Act  of  1919. 
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16.  Carrying'  out  and  supplementing  the  provisions  of  this  Act 
for  enforcing  schemes. 

17.  Limitation  of  time  for  operation  of  scheme. 

18.  Cooperation  of  the  responsible  authority  with  the  owners  of 
land  included  in  the  sclieme  or  other  persons  interested. 

19.  Charging  on  the  inheritance  of  any  land  the  value  of  which 
is   increased   hy  the  operation   of  a  town-planning   scheme   the   sum 

E[uired  to  be  paid  in  respect  of  that  increase,  and  for  that  purpose 
)Iying,  with  the  necessary  adaptations,  the  provisions  of  any  enact- 
nt5  dealing  with  charges  for  improvements  of  land. 
9 


No.  i.    The  French  Planning  Law  ok  1919 


WITH  REGARD  TO  THE  PLANS  FOR  THE  EXTENSION  AND  SUBDIVISION 
OF  cities" 

Art,  X.  Every  city  of  10,000  inhabitants  and  over  shall,  without 
prejudice  to  the  general  plan  of  street  and  building  lines  and  grades 
required  of  all  communes  by  art.  136,  par.  r.-^"  of  the  law  of  April 
5,  1884,  prepare  a  scheme  of  subdivision,  adornment  and  extension.** 


V 

^:i 


This  scheme,  which  shall  be  established  within  three  years  of  the 
rocnulgation  of  the  present  law,  shall  include: 


ist  A  plan  which  shall  fix  the  direction,  the  width  and  the 
cliaracter  of  highways  to  be  laid  out  or  changed,  determine  the  loca- 
tion, extent  and  plan  of  squares,  public  gardens,  play  grounds,  parks, 
tlie  various  sorts  of  open  spaces,  and  indicate  the  reservations, 
ooded  or  otherwise,  to  be  established,  as  well  as  the  sites  of  public 
nients,  buildings,  utilities  and  other  services; 
and.  A  program  determining  the  public  hygienic,  archxological 
usd  ar&lhetic  servitudes"'  and  all  the  other  conditions  relative  thereto, 
ecially  the  open  spaces  to  be  rcser\'ed.  the  height  of  structures,  as 
11  as  the  provisions  for  the  distribution  of  drinking  water,  the 
wers,  the  disposition  of  waste  products,  and,  if  necessary,  the  sani- 
lon  of  the  soil: 

3fd.     The  draft  of  an  order*  of  the  Mayor,  made  with  the  advice 
tlie  Municipal  Council,  hxing  the  conditions  of  the  application  of 
e  measures  to  be  taken  to  the  plan  and  to  the  program. 

*  Passed  March  14.  1919.  to  be  found  in  the  BuUetin  det  lois  for  that 
rc«^  P-  5S3  (N.i    13850). 

"  Tlte   reference  should  be  to  paragraph  14. 
■  r  e.,  a  city  plan. 
*  Known  as  easements  in  our  law. 
"Proitt  Sarreti:* 
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The  same  duties  are  imposed: 

1st.     On  all  the  communes  of  the  Department  of  iV- 

2nd.    On  cities  of  over  5.000  but  less  than  10.000  n  the 

population  of   wbich  has   increased  more  than    io   per   cent  u»  the 
interval  between  two  consecutive  quinquennial  censuses; 

3rd.  On  seaside,  mineral  spring  and  other  pleasure  and  health 
resorts  whose  population^  of  whatever  size,  increases  50  per  cent  or 
more  at  certain  seasons  of  the  year." 

4th.  On  settlements,  of  whatever  size,  of  a  picturesque,  artiftk 
or  historic  character,  inscribed  in  a  list  to  be  drawn  up  bv  the  Dcpirt- 
mental  Commissions  on  Natural  Sites  and  Monuments  created  by  the 
law  of  April  21,  1906;** 

5th.  On  groups  of  houses  or  lots  made  or  developed  by  assocts- 
tions,  corporations  or  individuals. 

Art.  2.  When  a  settlement,  whatever  its  population,  hai  beei 
totally  or  partially  destroyed  by  acts  of  war,  fire,  earthquake  Of  itif 
other  catastrophe,  the  municipality  shall  establish,  within  three 
months,  the  general  plan  of  street  and  building  lines  and  grades  ©f 
the  districts  to  be  reconstructed,  as  provided  by  the  law  of  April  J 
1884,  accompanied  by  a  summary  of  the  scheme  of  -rx,  adon- 

ment  and  extension  provided  for  in  art.  i  of  the  1  i«. 

An  order  of  the  Prefect,  made  after  having  received  the  addict  of 
the  commission  instituted  by  art  4  of  the  present  law,  shall  d«fity- 
mine  whether  the  settlement  is  within  the  conditions  laid  down  ifl  Ae 
first  sentence  above  and  fix  the  date  from  which  the  time  runs. 

Until  the  plan  of  building  and  street  lines  and  of  frracles  ii  i^ 
proved,  no  structure  shall  be  erected  except  temporary  '*^- 

out  the  authorit>'  of  the  Prefect  pivcn  after  the  advi*.- 
mission  instituted  by  art.  4  below  has  been  taken. 

Art.  3.    The  costs  of  preparing  the  plans  and  schetne*  p 
for  in  the  preceding  articles  are  a  state  charge  in  so  far  aa  the 
tnunes  indicated  in  art.  2  above  are  concerned,  notwtthstandhif  tbt 
principle  laid  down  by  art.  136,  par.  13''  of  Hie  Munidpal  Lam  ^ 
April  5,  1884. 

The  same  is  true  of  the  settlements  mentioned  in  No.  4  of  tk 
enumeration  contained  in  art.  1  of  the  present  law. 

For  other  communes  subventions  may  be  accorded  by  <kcitkMl  rf 
the  Minister  of  the  Interior,  rendered  on  the  application  of  the  Pit* 


"Under  the  French  law  of  April  13,  ipio^  a    ' 
State,    rendered    after   hor^rinR   the   Acadcmv   nf 
Council  of  Public  T'     '  f  France  and  t' 

such  resorts,  must  '  «1,  prior  to  (*> 

of   II  unc    A    '.pvciai    lax   on   non-rcsiu'iu^    n: 

Iheii  <nt 

**  ^. .  i,.  ^-.'  of  this  work. 

**Hefe  aKain,  the  reference  should  be  lo  par.  14. 


n  p«Jtid« 
ly    ifc   iiu;!!  iriied  ftf 
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feet  of  the  department  and  charged  to  the  credits  voted  for  that  pur- 
pose in  the  budget  of  the  Minister  of  the  Interior,  to  an  amount  to 
be  fixed  by  a  decree  rendered  in  the  form  of  rules  of  public  admin- 

I^B  Art.  4.  In  the  prefecture  of  each  department  there  shall  be 
^^realed  a  commission,  to  be  presided  over  by  the  Prefect  or  his  rep- 
resentative and  called  the  "Departmental  Commission  for  the  Plan- 
^^mg  of  Cities  and  Villages."  composed  of  the  Departmental  Coun- 
^^pl  of  Hygiene,  the  Departmental  Commission  on  Natural  Sites  and 
^Hlonuments,  the  Departmental  Council  on  Civic  Buildings,  and  four 
'^Bl^y<>'^  'o  ^c  named  by  the  General  Council.** 

This  commission  shall  hear  the  delegates  of  the  societies  of  archi- 
tecture, art,  archarology,  history,  agriculture,  conunercc.  industry  and 
sport  and  of  the  transportation  companies  of  the  department,  as  well 

K(  the  mayors  of  the  cities  or  communes  interested,  and  the  repre- 
sitstives  of  the  different  public  utilities  and  other  services  of  the 
ate  which  it  considers  necessary  to  convoke  and  who  ask  an  oppor- 
tunity to  present  their  views. 

It  may  also  add  reporters,"  with  the  right  to  be  heard  with  regard 
to  the  matters  on  which  they  report. 

This  commission  shall  collect  all  the  necessary  documents  of  such 
^■nature  as  to  aid  and  guide  the  communes  in  the  preparation  of  their 
I^Khenies. 

I 


It  shall  give  its  opinion: 

1st.     With  regard  to  the  schemes  adopted  by  the  municipalities. 


2nd.     With  regard  to  the  departures  which,  on  account  of  special 
nfficultics  or  local  nced.s,  must  be  made  from  the  principles  laid  down 

Bic  Superior  Council  created  by  art.  5  below. 
rd.     With   regard  to  the   jesthetic  or  hygienic  servitudes  inci- 
U  to  the  schemes  which  arc  submitted  to  it 
th.     With   regard  to  all   matters   which   the   prefect   considers 
diem  to  submit  to  it. 
iRT.  5.    There  shall  be  instituted  at  the  Ministry  of  the  Interior, 
r   the  presidency  of  the   Minister  or  his  deputy,  and  the  vice 
dcncy  of  the  Minister  in  charge  of  the  Liberated  Regions  or  his 
ty,  A  Superior  Planning  Commission  composed  of: 
wo  senators,  chosen  by  the  Senate; 
Four  deputies,  chosen  by  the  Jhamber  of  Deputies; 
Two  Counsellors  of  Stale,  in  ordinary  service,  named  by  their 
colleagues ; 

fi  word  is  "rapporteurs."    They  are  persons  with  special 
I   in  particular  lines  and  are  usually,  as  here,  given  the  rig^t 
_  .  report  hut  to  vote  on  the  matter  with  rrUtion  to  whidi  they 

toe  employed.     They  need  not  be,  technically,  expcns. 
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Four  mayors,  of  whom  three  shall  be  named  by  the  Minister  of 
the  Interior  and  one  by  the  Minister  in  charge  of  the  Libented 
Regions,  of  whom  two  shall  represent  communes  of  from  30,ooo  to 
50,000  inhabitants,  and  two,  communes  of  over  50,000  inhabitants; 

The  Director  of  Departmental  and  Communal  Administratioa  at 
the  Ministry  of  tlie  Interior; 

The  Director  of  Public  Charity  and  of  Hygiene  at  the  Mimtfty 
of  the  Interior; 

Four  members  of  the  Superior  Council  of  Public  Hygiene,  iiained 
by  their  colleagues; 

Four  members  of  the  Superior  Council  of  Fine  Arts,  named  hf 
their  colleagues; 

Four  members  of  the  General  Council  on  Civic  Buildings,  named 
by  their  colleagues; 

Four  members,  chosen  from  among  the  city  planners,  architects, 
and  other  persons  particularly  qualified,  named:  two  by  the  Minister 
in  charge  of  the  Liberated  Regions,  and  two  by  the  Minister  of  tbe 
Interior. 

The  Council  may  add  to  its  numbers  reporters  with  the  right  to 
be  heard  on  the  matters  in  which  they  report. 

This  commission  is  charged  with  the  duty  of  establishii^  general 
rules  to  guide  the  municipalities  in  the  application  of  the  present  law, 
and  of  giving  its  advice  with  regard  to  all  questions  and  all  schcnes 
which  are  referred  to  it  by  the  Minister  of  the  Interior  or  the  Min- 
ister in  charge  of  the  Liberated  Regions,  either  of  their  own  motion 
or  on  the  request  of  the  commission  itself,  by  resolution  with  the 
reasons  therefor  annexed. 

Art.  6.  When  the  scheme  concerns  only  one  commune,  and 
except  in  the  case  provided  for  in  par.  5  of  art.  i,  governed  by 
art.  8  below,  with  regard  to  groups  of  houses,  the  Municipal  Coun- 
cil, at  the  instance  of  the  Mayor,  shall  name  the  expert  or  tbe 
society  to  be  employed  for  the  study  and  preparation  of  the  plans  and 
schemes. 

If  within  two  months  of  the  promulgation  of  the  present  law  this 
designation  has  not  been  made,  the  Prefect  shall  declare  the  Municipal 
Council  in  default  if  it  does  not  proceed  to  do  so  within  one  month; 
after  the  expiration  of  which  he  shall  of  his  own  motion  make  the 
necessarj'  designation. 

If  the  plan  has  not  been  established  within  the  time  allowed  by 
art.  I  and  2,  above,  the  Prefect  shall  of  his  own  motion  caux 
the  work  to  proceed  at  the  expense  of  the  commune,  and  it  shall  for- 
feit its  right  to  subventions  provided  for  in  art.  3,  par.  3,  of  the 
present   law. 

Art.  7.  As  soon  as  the  plan,  program  and  draft  prorlded  loril 
art.    I,   have   been  prepared   they   shall    be   submittcdt  ste  ^ 
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[vice  of  the  bureaus  of  hygiene,  or  failing  this,  of  the  sanitary 
lion  have  been  taken: 
1st.    To  the  Municipal  Council  for  its  consideration; 
and.    To  an  inquest "  in  accordance  with  the  ordinance  of  August 
Hb.  tSsS;  and 
^■^  3rd.     To  the  consideration  of  the  commission  provided   for  in 

^H  The  Municipal  Council  is  then  required  to  give  its  final  decision. 
^H  If  the  Municipal  Council  refuses  or  neglects  to  consider  the  plans, 
^Bic  Prefect  shall  declare  the  council  to  be  in  default  and  give  it  not 
^^porc  than  one  month  more,  after  which  he  shall  himself  examine  the 

^H  The  same  rule  shall  prevail  if  the  Municipal  Council  refuses  or 
^neglects  to  give  its  final  decision, 

I The  Prefect  shall  transmit  the  documents,  with  his  opinion,  giving^ 

^^ks  reasons,  annexed,  to  the  Minister  of  the  Interior  who,  if  he 
^Blinks  it  desirable,  shall  consult  the  Superior  Council;  and  the  work 
^B  be  done  under  the  plan  may  then  be  declared  to  be  of  public  utility 
^Hr  decree  of  the  Council  of  State. 

^H^  In  all  cases  concerning  a  settlement  provided  for  in  art.  2  of 
^^ke  present  law,  the  declaration  of  public  utility  shall  be  made  by  a 
^^■ecision  of  the  Prefect,  upon  the  advice  of  the  commission  instituted 
^^w  art  4,  except  in  so  far  as  concerns  groups  named  in  art.  I,  for 
^^l^ic^  ^^  all  cases  a  decree  of  the  Council  of  State  is  necessary. 

Art.  8.     Associations,  corporations  or  individuals  who  undertake 
ic  erection  or  the  development  of  groups  of  houses  shall  deposit  at 
Mayor's  otlice  a  plan  of  subdivision,  including  the  connection  with 
IC  public  highways,  and,  if  there  is  occasion  for  it,  with  the  water 
lins  of  drinking  water  and"  the  sewers  of  the  commune. 
Within  twenty  days  of  such  deposit  the  plan  shall  be  submitted 
the  examination  of  the  bureau  of  hygiene,  or  in  default  of  such 
thnt  of  the  sanitary  commission  of  the  locality,  to  the  Municipal 
Funcil,  and  then  to  an  inquest "  in  the  manner  prescribed  by  the 
•cular  of  the  .Minister  of  the  Interior  of  August  30,  1825. 
One  montli  after  a  notice,  duly  attested,  addressed  by  the  owner 
the  Mayor,  without  objection  raised,  the  Prefect  may  order  the 
luest. 

Tlie  plan  shall  then  be  submitted  to  the  commission  provided  for 
arc  4  above  and  approved,  if  necessary,  by  a  decision  of  the 
iect. 

The  decision  of  the  Prefect  shall  be  made  within  one  month  after 

ihe  !n'7»!'*st.     In  default  of  such  a  decision  withiti  that  time  the  plan 

1  to  have  been  approved.     Upon  the  approval  of  the  plan 

lire  shall  be  erected  without  the  issuance  by  the  Mayor  of  a 

it  to  construct,  under  art.  ll  of  tlie  law  of  February  15.  1902. 

PaUic  hearing. 
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Art.  9.  When  fhe  planning  scheme  is  such  as  to  affect  serenl 
communes  of  the  department,  the  Prefect  may  require  a  study  of  the 
scheme  as  a  whole  on  behalf  of  the  municipalities  concerned,  and 
institute,  even  on  his  own  motion,  intercommunal  conferences  witb 
a  view  to  the  formation  of  syndicates  of  communes,  in  conformity 
to  the  provisions  of  art.  116  and  169*  of  the  law  of  April  5,  1884. 

The  scheme  shall  be  investigated,  and  declared  of  public  utiii^  in 
the  manner  prescribed  by  arts.  6  and  7  of  the  present  law. 

If  the  plan  extends  beyond  the  limits  of  the  department  it  slnll 
be  drawn  up  in  an  inter-departmental  conference,  in  accordance  witli 
the  provisions  of  arts.  89,  90,  and  91  of  the  law  of  August  10,  l87X» 
and  then  is  subject,  in  each  commune,  to  the  requirements  prorided 
by  arts.  6  and  7  of  the  present  law. 

It  shall  be  declared  of  public  utility  by  a  law  which  shall  prescribe 
the  measures  necessary  for  its  application. 

Art.  10.  From  the  date  of  the  publication  of  the  act  declaring  a 
plan  to  be  of  public  utility  or  of  the  decision  of  the  Prefect  appronriog 
the  plan  with  relation  to  groups  of  houses,  as  provided  in  art  8, 
the  owners  of  land  abutting  on  proposed  highways  and  squares  stah 
conform  to  the  rules  prescribed  by  the  legislation  with  regard  to 
building  and  street  lines,  and  shall  not  erect  any  new  structure  widi- 
out  having  first  obtained  a  building  permit  from  the  Mayor.  And 
thereafter  no  new  structures  shall  be  erected  abutting  on  proposed 
highways  or  squares,  except  in  accordance  with  the  lines  fixed. 

To  this  end  no  structure  shall  be  erected  without  a  building  per- 
mit from  the  Mayor. 

*The  reference  should  be  to  arts.  161-163,  and  not '169. 


CHAPTER  III. 

PLANNING  ADMINISTRATION  IN  THE  UNITED 
H  STATES 


Planning  Jurisdiction  in  the  United  States. — The  United 
States  is  a  federal  union.  It  consists  of  areas  within  states, 
ruled  both  by  the  national  and  by  state  governments  and  of 
areas  outside  the  h'mits  of  any  state,  controlled  entirely  by  the 
national  government  except  as  it  has  voluntarily  delegated 
»wer  to  local  governments.  Within  the  states  the  nation  gov- 
ts in  matters  of  national,  the  states  in  matters  of  state  and 
d,  concern.  The  boundaries  of  state  and  national  powers 
[thin  the  states  are  defined  by  the  Constitution  of  the  United 
itcs.  Outside  state  limits,  for  the  most  part,  the  nation  has 
mted  localities  the  right  of  local  self-government.  In  the 
itrict  of  Columbia,  however,  it  has  been  held  that  Congress 
ly  delegate  only  municipal  power,  the  general  legislative 
JM'cr  remaining  necessarily  in  Congress.* 
Constitutional  Limitations  on  Planning  Power — Juris- 
idence  regards  it  as  self-evident  that  all  power — jjower  to  act 
dly  on  any  subject  in  any  way — must  be  located  some- 
icrc;  and  in  a  democracy  conceives  of  the  people,  in  so  far 
they  have  not  parted  with  it,  as  possessing  this  complete 
ereignt)'.  In  creating  a  governmeiU  the  people  give  it  cer- 
in  powers  only,  forbidding  it  to  exercise  the  others,  or  limit- 
it  in  tl;e  method  of  exercising  them.  Thus  no  government 
the  United  States  may  take  property  for  a  public  use  with- 

f""'*  compensation  or  deny  to  any  one  the  equal  protection  of 
law.  These  limitations  and  the  interpretations  put  on  them 
the  courts,  as  has  already  been  shown,  profoundly  influence 

•  SloughlenbuTj  v.  Herrick,   IJ9  U.  S.  14J   (1889). 
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city  planning  in  this  country.    To  these  limitations  atl  govem- 
ments  in  the  United  States  arc  subject.' 

Planning  Powers  of  the  United  States  Government— 
In  addition  to  its  full  planning  powers  outside  state  limits,  the 
United  States  Government,  by  virtue  of  its  control  over  mat- 
ters of  national  importance,  has  ( r)  a  power  of  local  ptaimtt^ 
within  the  slates  and  (2)  a  power  of  regional  planning  and 
(3)  of  investigation  and  advice,  in  all  parts  of  the  country. 

Local  Planning  Powers  of  the  United  States  Govern- 
ment Within  the  States. — Local  planning  is,  in  most  of  it& 
phases,  a  state  rather  than  a  national  matter.  There  arc,  how 
ever,  many  national  purposes  for  which  the  United  Stales  Gov- 
ernment may  take  and  develop  land  within  a  city  or  other 
area,  as  for  instance  for  a  post  office,  under  its  |>ower  to 
lish  post  roads,  or  for  a  fort  or  arsenal,  under  its  war  power 
The  power  of  the  nation  in  so  doing  is  not  merely  the  power 
to  compel  the  state  to  act  for  it;  it  may  directly  control  persons 
and  property  in  the  state  for  these  national  purposes,  and  in  its 
exercise  it  is  free  from  state  control.  Thus  the  United  States 
recently  built  a  custom  house  in  Boston — an  oniamcnt  to  the 
city,  as  it  happened — higher  than  the  established  buil<fing 
limits;  and  New  York  City,  being  unable  to  take  by  eminent 
domain  the  right  to  construct  a  tunnel  for  a  new  subway  uwfct 
the  p*:)st  office  on  City  Hall  Square,  was  compelled,  befoce  tbe 
United  States  would  grant  the  city  that  right,  to  give 
United  States  a  covenant  agreeing  in  some  respects  to  co 
the  subway  at  this  point  in  accordance  with  the  wishes  of 
national  government. 

Plarming  Power  Incident  to  the  National  Cn'y  '  o 
Interstate  and  Foreign  Commerce. — Pcrhups  ll' 
surrendered  by  the  states  to  the  nation  which  greatly  affects 
city  planning  is  that  over  interstate  and   f^i 
Commerce  includes  transportation,  both  by  !, 
and  the  instnmicTits  of  transportation,  such  as  railroads,  ihip- 

■  Except  possiMy  ihc  iMand  dependencies,  to  somr 
tian*     •'"■  '^-1  i"-^  '     P.,M»..n    .>v.  i'    s    pi;  pt-  ^•• 

IX.  V.  V  N.  y. 

The  :.        -li.  igot>.   ._^    ... 

U.  5.  197  119^3)  •  C>wr  T.  U.  &,  195  U.  S.  <J&  <i904>. 
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ping  and  harbors.  Probably  the  nature  of  thts  jjranl  by  the 
^jidividual  states  to  the  United  States  of  the  power  to  regu- 
^Kte  commerce,  and  its  effect  on  city  planning,  may  best  be 
^Bnderstood  by  considering  with  s<>me  firlhiess  the  resulting 
^Hower  of  the  United  States  and  the  individual  states  over  the 
^Bevelopment  of  state  harbors. 

^^  National  and  State  Jurisdiction  over  State  Harbors. — 
^^lie  use  of  water  for  navigation  is,  as  lias  already  been  stated, 
^■ependent  upon  the  use  of  the  upland  fronting  on  it,  with  the 
^Kght  appurtenant  to  this  upland  to  build  piers  and  wharves  to 
^Bcep  water;  in  this  country  all  waters  being  in  law  navigable 
^^hich  are  navigable  in  fact. 

[  In  the  Constitution  of  the  United  Slates  the  states  give 

United  States  Congress  the  power  '*to  regulate  commerce 

ilh  foreign  nations  and  among  tlie  several  states  and  with  the 

idian  tribes."    Since  commerce  includes  transportation,  power 

regulate  foreign  and  interstate  commerce  by  water  includes 

;h  power  as  may  be  necessary  for  the  purpose  over  all  waters 

'  -   for  this  commerce.     These  waters  are  sometimes 

^•1  ..»c  "navigahle  waters  of  the  United  States"  and  include 

navigable  waters  in  the  United  States,  except  such  as  are 

itirely  within  a  state  with  no  navigable  connection,  natural 

artificial,  with  another  state.     This  jurisdiction  over  "the 

ivigable  waters  of  the  United  States*'  carries  with  it  such 

irisdiction  as  may  be  necessar>'  over  the  land  under  water 

id  the  upland.    Subject  to  this  national  power  these  lands  and 

waters  remain  in  state  jurisdiction  and  ownership.     The  ex- 

lusive  right  of  the  nation  in  international  bodies  of  water, 

ith  the  land  under  it,  divided  as  just  indicated  between  na- 

inal  and  state  governments,  extends,  according  to  interna* 

inal  law,  for  a  marine  league  from  the  shore.     Outside  that 

lit  the  land  and  water  belong  to  all  nations  in  common. 

Tlius  at  the  border  of  Ihe  land  fronting  on  interstate  navi- 

iblc  waters  national  and  state  powers  meet  and  overlap.    Over 

lis  Land,  with  its  adjacent  waters,  the  state  may  regulate  its 

i\  afTairs;  over  these  waters,  with  their  adjacent  land,  die 

liletl  Slates  may  regulate  interstate  and  foreign  commerce 

Ills  instruments.    What  is  the  line  between  these  two  juris- 
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dictions?  In  order  to  draw  it  we  must  very  briefly  coimder 
the  methods  in  the  National  Constitution  of  the  grant  of  powers 
by  the  states  to  the  United  States. 

The  legislative  powers  of  the  Federal  Government,  granted 
to  it  by  the  states,  are  divided  into  two  classes — ^first,  those 
which  are  exclusively  in  the  national  government  and  may  in 
no  case  be  exercised  by  a  state;  and  secondly,  those  which,  if 
not  exercised  by  the  United  States,  may  be  employed  by  Ac 
states.  This  distinction  has  been  clearly  put  by  Willoti^iby 
in  his  work  on  the  Constitution  '  as  follows : 

"Some  of  the  powers  granted  by  the  Constitution  to  the  General 
Government  are  expressly  denied  to  the  States.  As  to  the  exdosivc 
character  of  the  federal  jurisdiction  over  these  there  cannot  be,  of 
course,  any  question.  It  has,  however,  often  been  a  matter  of  dif- 
ficulty of  determination  whether  or  not  various  of  the  powers  given 
to  the  United  States,  but  not  expressly  made  exclusive  or  denied  to 
the  States,  are  so  exclusively  subject  to  federal  control  that  the  exer- 
cise of  them  by  the  States  is  under  no  circumstances  permissible. 
Shortly  stated,  the  principle  that  the  Supreme  Court  has  laid  down 
for  determining  the  question  in  each  particular  case  as  it  has  arisen 
has  been  the  following :  As  regards  generally  the  powers  granted  to 
the  National  Government  there  is  a  difference  between  those  whidi 
are  of  such  a  character  that  the  exercise  of  them  by  the  States  would 
be,  umier  any  circumstances,  inconsistent  with  the  general  theorj"  or 
national  polity  of  the  Constitution,  and  those  not  of  such  a  character. 
As  rcR:ards  this  latter  class,  the  Supreme  Court  has  held  that  as  long 
as  Congress  does  not  see  fit  to  exercise  them,  the  States  may  do  sa 
Laws  thus  passed  by  the  States  arc,  however,  of  course  subject  to 
suspension  at  any  time  by  the  enactment  by  Congress  of  laws  govern- 
ing the  same  subjects." 

National  and  State  Regulation  of  Pilotage,  Etc. — Un- 
der this  principle  the  commerce  clause  of  the  United  States 
Constitution  was  held  not  to  forbid  the  state  regulation  of  pilot- 
age in  interstate  harbors.  In  support  of  its  decision  to  this 
effect  the  Court  says :  * 

"The  power  to  regulate  commerce,  embraces  a  vast  field,  contain- 
ing not  only  many.  I)Ut  exceedingly  various  subjects,  quite  unlike  in 
their  nature;  some  imperatively  demanding  a  single  uniform  ralif 

•Vol.  I,  p.  73.  ,_^, 

^Cooley  V.  Port  Wardens,  12  Howard  (U.  S.)  299  at  p.  319  IWfih 
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►eraHng  equally  on  the  commerce   of  the  Unitefl   States  in  every 

»rt;   aiid  some,   hke  llic   subject   now   in  question,   as  imperatively 

idin^  that  diversity,  which  alone  can  meet  tiie  local  necessities 

ivigation.  ,  .  . 

Tt  is  the  opinion  of  the  majority  of  the  court  that  the  mere  grant 

Conirrcss  of  the  power  to  rc^'ulate  commerce,  did  not  deprive  the 

ites  of  power  to  re^ilale  pilots.  ,  .  /* 

The  doctrine  of  the  above  case  is  now  the  established  law. 
In  a  later  case  ®  the  court  in  so  stating  adds : 

'T>ic  doctrine   now   firmly   established   is   that   when   the   subject 
ton  wJiich  Congress  can  act  under  its  commercial  power  is  local  in 
nature  or  sphere  of  operation,  such  as  harbor  pilotage,  or  improve- 
;nt  of  harbors,  the  establishment  of  beacons  and  buoys  to  guide 
wets  in  and  out  of  port,  the  construction  of  bridges  over  navigable 
[vers,  the  erection  of  wharves,  piers  and  docks,  and  the  like,  which 
be  properly  regulated  only  by  special  provisions  adapted  to  their 
the  Slate  can  act  until  Congress  interferes  and  supersedes 
lity;  but  when  the  subject  is  national  in  its  character,  and 
lits  and  requires  uniformity  of  regulation,  affecting  alike  all  the 
Ltes,    sucli    as    transportation    between    the    States,    including    the 
►ortation  of  goods  from  one  State  to  another,  Cotigress  can  alone 
upon  it  and  provide  the  needed  regulations.     The  absence  of  any 
|w  of  Congress  on  the  subject  is  equivalent  to  its  declaration  that 
immcroc  in  that  matter  shall  be  free."* 

National  Regulation  of  Pier  and  Bulkhead  Lines,  Etc. 
^-In  this  country  each  state  has  coniplelt-  and  trxcliisivc  author- 
over  non-interstate  navigable  waters,  and  may  regulate  bulk 
id  and  pier  head  lines  and  the  constniciion  of  bri<lgcs  over 
ich  waters  as  it  pleases;  over  these  matters  in  interstate  navi- 
\h\e  waters  the  jurisdiction  of  the  state,  as  we  have  seen. 
If         '     upon  whether  or  not  the  United  States  has  assumed 
a:  Mjn,     With  regard  to  these  matters  Ihe  United  Slates 

seen  fit  to  take  jurisdiction  by  passing  regulations  with 
;ard  to  them.    These  regulations  prohibit  the  creation  of  any 
►struction,  not  atVirniatively  authorized  by  Congress,  to  the 
ivigablc  capacity  of  any  of  the  waters  of  tlie  United  States, 
HIS  making  it  inilawful  to  build  any  wharf,  pier,  bulkhead, 
in  any  port,  navigable  river,  or  other  waters  of  the  United 


•  Bowman  v.  R.  Co. 

*See  also  Covington,  etc',  Dridgc  Co.  v.  Kentocky,  154  U.  S.  204  (1894). 
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States,  outside  harbor  lines  established  by  the  L^nitcd  States; 
or,  when  no  such  lines  have  been  established,  except  in  accord- 
ance with  plans  authorized  by  the  Secretary  of  War.  ^^^lac 
it  is  made  manifest  to  the  War  Department  that  harbor  line* 
should  be  fixed.  Uie  Secretary  of  War  will  cause  thctn  to  be 
established.  To  tlie  construction  of  any  bridge  or  other  struc- 
ture over  navigable  waters  of  the  United  States  Congress  must 
consent  and  the  plans  be  approved  by  the  Secretary  of  Wir; 
but  where  the  navigable  part  of  such  waters  is  entirely  within 
a  state  the  consent  of  the  Secretary  of  War  alone  is  sufBdeat 

State  Regulation  of  Pier  and  Bulkhead  Lines,  Etc.— It 
has  been  held  that  this  legislation  does  not  indicate  ihc  pur- 
pose of  Congress  entirely  to  exclude  state  jurisdiction  in  tbcK 
matters,  but  that  to  the  erection  of  docks  and  piers  within  a 
stale  the  consent  of  the  state  also  is  necessary.  In  the  cxerdse 
of  this  power,  states,  and  cities  by  their  authority,  may  and 
often  do  fix  bulkhead  and  pier  head  lines  inside  the  federJ 
lines,  but  can  not.  of  course,  authorize  any  structure  beyond 
them. 

Unexercised   Powers   of  National   Government 
Harbors. — It  is  clear  from  the  decisions  cited  and  others 
might  be  referred  to  that  the  United  States  in  its  IcgisUtion 
tn  bridges,  bulkhead  and  pier  head  lines,  etc.,  has  exe 
only  a  part  of  its  power  of  harbor  regulation.     If  it  so 
it  could  hx  the  location  of  docks  and  similar  strixrtures  or 
build  and  control  them.     It  has  never  done  so  and  pr 
never  will.^    Its  purpose  at  present  is  simply  in  some  respects 
condition  the  planning  of  harbors  by  state  authority,  not 
plan  them  itself. 

Naiional  Jurisdiction  over  Transportation  by 
What  lias  just  been  said  with  regard  to  national  and  state  jo 
risdiclion  over  transport  by  water 
lion  over  transport  by  land.  Uii 
might  not  only  regulate  tlie  interstate  railroads  and  charter  cat* 
'  s  to  con  '    m  but  n  *'""''  '        ! 

!  til  their  i  and  wai  .        .  u  iho« 


4 
I 


*lt  has.  howrvcr,  authorized  corporations  to  tKiild  britf^ci  ottr  nin- 
gabU  water. 
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si^s  of  doing.    But  even  if  the  United  States  exercised  this 
iwer  over  the  instruments  of  commerce  both  by  sea  and  by 
it  would  still  remain  true  that  the  planning  of  cities,  in 
imiony,  so  far  as  possible,  with  these  national  factors  outside 
ite  control,  would  he  the  peculiar  task  of  the  state  or  of  the 
:al  community  to  whom  tlie  state  has  entrusted  it. 
Regional  Planning  by  Central  Government. — Like  all 
ivemmenls,   the  govcmmenl  of   the   United   States  has  and 
tercises  the  power  to  regulate  the  use  of  and  consei^e  land 
id  other  resources,  within  or  without  state  boundaries,  which 
?long  to  the  nation.     Our  national  parks,  so  controlled,  are 
unrivalled  in  the  world.    At  one  time  the  federal  government 
vned  vast  tracts  of  agricultural  land,  some  of  which  still 
ngs  to  it.    The  United  Stales,  in  aid  of  interstate  conunerce, 
also  built  roads  and  made  other  internal  improvements  in 
II  parts  of  the  country.     Proper  management  and  control  of 
lesc  matters  involves  regional  planning.     The  small  amount 
direction  which  the  federal  government  has  given  these  mat- 
■1  the  regional  planning  which  the  federal  government 
'■.  but  by  no  means  all  that  it  might  do.     By  its  power 
construct  and  regulate  the  construction  of  the  instruments 
land  and  water  transportation  in  interstate  commerce  already 
ifcrrcd  to,  and  esi>ecially  by  its  power  to  regulate  and  fix 
Lssenger  and  freight  rates  in  such  commerce,  the  federal  gov- 
iment  could  in  large  measure  determine  the  location   and 
"owlh  of  cities  and  lesser  communities  and  the  distribution 
population  and  industry  with  relation  to  agricultural  and 
:her  resources  in  every  part  of  the  United  States.    The  power 
fix  rates  is  constantly  being  used  by  the  central  government 
ways  that  influence  the  distribution  of  population  and  busi- 
rss.     For  instance,  every  time  the  national  government  fixes, 
fdifies  or  refuses  to  disturb  the  differential  of  freight  rates 
'een  diflferenl  cities,  it  exerts  a  mighty  influence  of  this  sort, 
powers  have  never  been  used  as  a  means  of  carrying  out 
regional  plan  of  the  United   States  nor  has  there  even 
rn  any  attempt  to  make  such  a  plan.    The  advantages  which 
be  gained  by  the  making  and  enforcement  of  a  proper 
if  lilts  sort,  the  risks  in  disturbing  values  on  such  a  scale 
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and  the  difficulty  in  obtaining  agreement  to  any  specific  pro* 
posals  to  this  end  would  all  be  enormous.  Under  ihVse  dTcmH' 
stances  the  wise  course  to  pursue  would  be  to  prepare  a  plan 
which  should  be  purely  advisor,' — a  most  difficuU  task  quiic 
aside  from  its  magnitude — and  present  it  from  time  to  tinu 
to  the  state  and  local  authorities  as  occasion  arose  without  at- 
tempting to  decide  whether  anything  further  could  ever  be  done, 
much  less  how  it  should  be  undertaken. 

Investigation  and  Advice. — The  United  States,  under  the 
constitution,  has  no  general  planning  jurisdiction.  NcvertlK- 
less  it  seems  clear  that  it  may  investigate  and  experiment  h 
planning  matters,  disseminate  this  information  throughout  the 
country  and  give  its  advice  to  governments  and  individtuk 
seeking  it.  The  power  of  investigation,  experimentation 
advice,  inherent  in  other  governments,  has  always  been  ai 
to  be  inherent  in  ours.  For  instance  the  power  of  the  nati( 
government  lo  render  the  valuable  assistance  of  this  nature  to 
agriculture  throughout  the  country  has  never  been  qacstioocd 
The  Dominion  government  of  Canada,  without  any  moct 
authority  in  planning  than  our  federal  government,  is  cwr* 
rising  this  power  most  effectively  through  its  Commission  oJ 
Conservation.*  Largely  on  account  of  its  influence,  six  of  ihc 
provinces  have  passed  town  planning  laws  modeled  an  the 
English  law,  many  of  them  emUxlying  improveinenls  suggested 
in  Kngiand  before  they  were  enacted  in  the  mother  cofintrj. 
This  power  is  also  possessed  by  our  states,  as  il  im'  "^•"'  Jlyis 
by  the  Cana<lian  provinces,  and  should  be  u^^^l  by  i  n  to 

supplement  the  states  and  their  subdivisions  in  this  branch  ot 
the  work  in  ways  in  which  the  nation  can  act  more  eftectirdjr^*i 


"Sec,  however,  p.  511,  note  28. 

•A  proposal  for  the  creation  of  ^  plnpnint^  HtpsiTimmf  *>!  nnr  faifeod 

Rovcrnmcn!,  wliich  lia»l   '"  '•:i.'" 

intctcistcd  in  him^iiit;  an  -itr 

a  Bureau  of  Housing  aiiM  1.; 

intraduced    in   the    Natinnal 

scK.*..  July  8,  !'•"»    V-'    701^1  '.., 

which    failcJ  That 

eluded   in  its  iid;cated   ',■ 

Kccord.  Vol.   ^  July  u.   1919).     (  •  i 

$ary  part  of    ,  d  of  pcrtnanenilv   .  1 

conditiuoA.    The  I\w-t4uUican  national  pUlforin  a)i^  baa  coxuc  out  at 
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Planning  Jurisdiction  of  the  States. — While  the  United 
^States,  as  has  already  been  poinied  out,  has  powers  which  it 
could   use  to  influence  the  planning  of   the  territory   within 

I  state  limits,  it  never  has  used  these  powers  to  that  end.  At 
limes  the  state  authorities  must  recognize  the  jurisdiction  of 
the  cenlral  governmenl.  Thus  i  f  a  city  wishes  to  include  in  its 
plan  the  bridging  of  a  navigable  stream  or  the  extension  far- 
ther into  navigal>lc  waters  of  the  bulkhead  or  pier  head  line, 
federal  permission  must  be  obtainc<!.  In  practice  this  permis- 
sion is  given  or  withheld  solely  with  a  view  to  its  direct  and 
obvious  effect  on  navigation  and  never  for  the  influence  it 
^ould  liavc  on  the  city  plan.  Practically,  therefore,  the  state 
ty  be  said  to  have  full  planning  power  and  jurisdiction  within 
the  stale  subject  to  such  limitations  as  the  United  States  and 
ic  slate  constitutions  place  on  governmental  action ;  which  lim- 
itations, in  so  far  as  they  are  in  the  state  constitution,  the  people 
if  the  stale  may  vary  or  remove. 

The  plenary  authority  of  the  slate  over  planning  may  be  ex- 
ercised directly  or  delegated   to  local  governmental  agencies. 
The  matters  to  be  so  regulated  may  be  classified  into  (  1 )  mat- 
o(  more  general  interest,  with  which  the  state  would  natur- 
ly  deal  directly,  (2)  matters  of  local  interest  which,  so  far  as 
sible,  the  state  should  regulate  through  local  authorities,  (3) 
ision  of  local  planning,  which  is  necessarily  a  stale  matter. 
1(4)  investigation,  experimentation  and  advice  in  planning  mat- 
(tcrs,  which  also  is  properly  but  not  exclusively  a  state  function. 
Slate  Planning. — What  may  be  characterized  as  the  actual 
alarming — as  distinguished   from  the  supervision  of  r' 
md  the  collection  and  dissemination  of  information  wk;  i 

planning — which  it  is  the  province  of  the  state  to  under- 
take and  which  states  do  in  fact  undertake  in  this  country,  may 
be  in  the  nature  either  of  city  planning  in  the  narrowrr    u^.f- 
ition  of  that  phrase  or  of  regional  planning. 
The  Planning  of  the  Capital  City. — The  city  m  whicfc  u« 

r.t   of    a    Iioii'sinj?    ami    planmnif  l^- 

i  Stairs  Govcnimml;  ami.  accord  

i.f    Commerce,   a  Divition   /,»    i:-'^il^^  1 
sory  coinmiticrs,.  on  BatZdmy  Cudo  ^t€ 


ill    V 

in   V. 


i«jtj)'  UlllC.-*! 
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entire  state  is  interested  is  the  slate  capital.  The  capital  of  the 
United  States  is  exclusively  under  the  jurisdiction  of  the  United 
States  Government.  In  the  individual  states  (he  capital  city  b 
sometimes  wholly  self -governed,  sometimes  wholly  or  partly 
under  direct  state  control.  In  one  slate  ihe  concern  of  th 
state  in  the  planning  of  the  state  capital  is  recognized  in  the 
appointment  of  a  planning  authority,  purely  advisory,  which 
cooperates  with  the  planning  authorities  of  the  city  and  vi 
neighboring  communities.*** 

State  Regional  Planning, — The  resources  of  the  state,  of 
forest,  water  and  power,  are  the  patrimony  of  its  people.    I 
many  states  there  are  state  commissions  whose  duty  it  is  to  coo 
serve  its  resources  and  in  some  cases  to  apportion  the  use  o 
them  among  the  local  governments  and  to  corporations  and  in- 
dividuals for  the  common  good.     Such  features  as  parks  arr 
often  of  such  size  or  so  distributed  as  to  serve  more  than  one 
community  and  should  be  paid  for  and  planned  in  the  interest 
of  the  larger  public  they  serve.    In  some  states  these  parks  zr< 
managed  by  a  state  commission,  in  others  they  are  under  county 
control.    Obviously  a  stale  system  of  main  hi  '  is  neccfr- 

sary.    Sometimes,  however,  these  highways  ari  ^         >-<]  by  the 
county.    Especially  important  in  the  development  of  the  stz 
as  a  whole  and  of  the  communities  within  it  are  its  i 
the  location  and  powers  of  which  are  for  Ihe  most  p 
by  the  state.    All  these  possibilities  of  planned  regulation  anJ 
control  are  still  largely  neglected,  and  it  is  for  the  purpose  o 
pointing  out  this  possibility  that  they  are  here  mentioned. 

Planning  and  Home  Rule. — There  is  a  growing  belief  t 
tliis  country  in  the  righteou.'^ness  and  eJ<pediency  of  a  f 
measure  of  local  self-government  in  local  affairs.    General 
ters  must  be  settled  by  general  rules  but  the  applications  of  leen 
eral  principles  are  always  sij>ocial  and  shiM  "     * 
cumstances  of  the  case.    The  law  that  pc^;   .    _ 
not  work.    The  man  on  the  spot  thinks  he  knows  w: 
wants;  the  man  at  a  distance  may  advi^ 
must  be  very  careful  in  his  commands.     1     _  V,1 

on  observation  and  common  sense,  lias  in  a  few  sta 
"Calilomia.     For  the  law  in  fall,  see  p.  6qj. 
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\y  into  the  state  constitution,  which  ^arantees  a  measure  of 
me  rule  to  certain  of  its  local  governments;  but  in  most 
ites  it  is  still  a  precept  which  the  legislature  sometimes  heeds 
oftener  disregards.     The  principle  of  home  rule  is  espe- 
ly  applicable  to  city  planning.    The  plan  must  be  framed  to 
the  locality  and,  once  framed,  must  be  kept  abreast  of  the 
l1  needs  and  enforced.     The  state  may  lay  down  general 
•inciples.  establish  minimum  reqtnremcnts.  supervise,  harmon- 
ic and  direct,  but  should,  so  far  as  possible,  leave  detailed 
tanning  to  local  authorities. 

Local  Planning. — Except  wlien  prevented  by  home  rule 
'ovisions,  made  a  part  of  the  stale  constitution,  the  states  in 
lis  country  have  tlie  legal  right  to  confer  planning  powers  on 
h  local  goveriuuents  as  they  see  fit,  to  the  extent  they  think 
proper;  and,  having  conferred  these  powers,  they  may  add  to 
or  limit  them  iji  the  same  way.  In  so  doing  they  may  rely  upon 
^existing  local  governments  or  create  new  ones  for  the  purpose, 
^^ttiese  governments  ha^'ing  no  vested  rights  in  the  power  but 
^Knly,  in  certain  cases,  to  property  acquired  under  it.  It  is  quite 
Hnsual  to  create  local  governments  for  special  purposes,  such  as 
fire  protection,  the  collection  and  disbursement  of  taxes  for  spe- 
;ial  improvements,  the  administration  of  parks,  etc.  These 
»vernments  may  be  coterminous  with  other  local  governments 
include  outside  territory  as  well.  The  overlapping  sometimes 
-hut  by  no  means  always — makes  unnecessary  complication 
expense;  but  this  is  an  objection  to  the  expediency,  not  tlic 
lity,  of  tlie  new  government.  In  this  way  local  public  cor- 
►rations  or  t^uasi-corporations  of  unquestionable  validity  may 
i1)e  created  by  the  state  to  administer  planning  as  well  as  perform 
other  functions. 

I  Metropolitan  Planning. — Metropolitan  planning  has  al- 
■eady  been  defined  as  the  planning  as  a  unit  of  a  city  or  group 
►f  cities  and  smaller  localities  and  the  outside  territory  within 
Is  sphere  of  more  immediate  influence;  and  the  fact  has  been 
ndicated  that  it  is  the  division  of  such  a  district  by  jurisdic- 
ional  lines  that  occasions  administrative  difiaculties  in  such  uni- 
licd  planning.  It  is  these  difficulties  which  will  now  be  taken 
up 
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The  statute  which  creates  a  city  necessarily  asst^pns  to  it 
definite  limits.  It  is  a  common  thing  for  the  population  of  tht 
city»  in  its  growth,  to  overflow  into  the  lerrilory  outftide  the 
city's  legal  limits.  The  difficulties  which  this  occasions  may  Ik 
obviated  by  a  seasonable  extension  of  these  limits,  but  this  b 
often  prevented  by  those  living  in  this  outside  territory  who  en- 
joy the  advantages  of  the  city  without  paying  its  taxes.  Wbcfcj 
the  city  is  enlarged  in  anticipation  of  growth  and  the  land  to 
be  taken  in  is  still  agricultural  in  character,  Uie  opposition  oi| 
the  owners  of  this  land  may  be  met  by  taxing  it  at  a  lower 
as  long  as  it  remains  agricultural,  on  the  ground  that  it  doaj 
not  get  the  same  advantage  from  city  government  that 
land  does;  an  agreement  to  that  effect  being  made  with  th( 
owners  of  the  agricultural  land  to  obviate  the  danger  to 
of  the  repeal  of  this  firovision  through  the  influence  of 
land  owners.  In  such  cases  the  land  taxed  at  a  lower  rate  does 
not  need,  and  should  not  receive,  the  improver.  nd  otherj 

municipal  services  which  the  more  highly  laxt  ptains.**! 

Extension  of  City's  Planning  Jurisdiction  Beyond  Ii 
Limits. — If  the  legal  limits  of  the  city  cannot  well  be  extent 
to  include  the  neighboring  unimproved  land,  unified 
may  to  some  extent  be  secured  by  giving  tlie  city  the  power 
pass  on  the  platting  of  land  within  a  given  distance  of  its  outi 
limits.     This  is  done  by  making  the  record  of  deeds  of 
land  dependent  upon  the  approval  of  the  platting  by  the 
ning  commission  or  some  other  board  or  oflkial  of  the  city. 
The  usual  distance  beyond  its  limits  to  which  i)ie  city's 
in  this  respect  is  allowed  to  extend  is  three  miles,  <>r  it  II 
is  another  city  within  less  than  six  miles  at  any  point.  haJf  tl 
distance  to  the  line  of  that  other  city.    The  merits  and  del 
of  this  method  of  controlling  the  planning  of  land,  in  so  fa 
as  they  apply  to  land  in  c  of  \\$  loc. 


without,  the  citv.  have  a! 


n  pointed  oi 


be  repeated.     The  reader  will  remember  how  tncompletc 

control  was  found  to  be.     It  remains  ' 
one  local  go\*ernmenl  control  over  tcr; 

the  limits  of  another  is  botli  unjust  and  calculated  lo  confnstj 
"See  II.  41. 
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^vcmmcnt  in  both  units.     Often  the  outside  territory  sub- 
jected to  this  control  is  not  organized  as  a  village,  town,  or  simi- 
local  government;  but  it  is  always  within  the  confines  of  a 
;fr  local  unit — such  as  the  county — which  in  many  cases 
ibraces  both  the  city  and  the  adjacent  territory,  and  in  the 
>vemment  of  which  the  cit\',  with  its  much  larger  population, 
IS  the  greatly  preponderating  power.     It  is  to  be  regretted 
lat,  as  a  rule,  county  government  is  not  such  in  this  country 
lat  planning  power  can  wisely — as  yet  at  least — be  given  it. 

Creation  of  Metropolitan  Planning  Authority. — Where 
le  adjacent  territory  is  organized  into  cities  and  villages,  a 
lethod  free  from  the  defects  inherent  in  giving  the  city  juris- 
:ion  outside  its  limits,  and  by  which  also  that  complete  unity 
rf  planning  which  extraterritorial  control  attains  only  in  small 
.rt  can  be  secured,  is  the  creation  of  a  local  government  cov- 
ing ihe  entire  district  which  is  to  be  planned,   whose  sole 
iction  shall  be  planning,  leaving  with  the  regular  local  gov- 
letiis  their  jurisdiction  over  all  other  matters. 
The  Pennsylvania  Law. — A  planning  authority  of  the 
described  was  created  in  Pennsylvania.     In   1913  an  act 
was  inlroduced  in  her  legislature  providing  for  the  appointment 
\i  a  suburban  metropolitan  planning  commission,  to  include 
Liladelphia  and  suburban  territory  within  twenty-five  miles  of 
limits.    As  passe<l,  however,  the  act  applied  to  the  suburban 
Titory  only.    It  provided  that  the  governor  of  the  state  should 
►int  a  planning  commission  lor  the  district,  10  consist  of 
fteen  members,  of  whom  twelve  should  be  residents  of  the  dis- 
icl  and  three  residents  of  Philadelphia.     The  jurisdiction  of 
le  commission  covered  the  planning  of  highways,  water  siip- 
ly.  sewerage  systems,  open  spaces,  etc.,  in  so  far  as  ihe  district 
a  whole,  or  more  than  one  menilier  of  it,  was  affected.    The 
immission  was  of  right  entitled  to  obtain  information  from 
all  these  nmnicipalilies  and  to  be  heard  by  them  on  all  these 
tiers.    Its  power  was  advisory.    Unfortunately  in  1915  the 
was  rqwaled. 

The  Massachusetts  Proposal. — In  Massachusetts  a  fuller 
elation  of  this  problem  was  proposed.  Massachusetts  has  long 
id  a  metropolitan  district  embracing  Boston  and  thirty-seven 
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of  its  neighboring  cities  and  towns.  For  this  district  she  ha 
at  different  limes  appointed  a  number  of  temporary  comrni*- 
sions  for  a  variety  of  purposes,  and  permanent  commissions  Im 
the  regulation,  througliout  the  district,  of  water  supply,  of  sew- 
erage, of  parks  and  of  fire  prevention.  The  Commi 
are  api)ointed  by  the  state.  The  cities  and  towns  wh^ 
stitute  the  district  include  such  a  considerable  pari  of  the  pop- 
ulation of  the  state — 43  3/10  per  cent  in  1910 — thai  the  ap- 
pointment of  state  commissioners  is  less  an  infringement  oi 
the  principle  of  home  rule  than  it  would  be  in  many  other  cases.- 
Certainly,  however,  such  problems  may  often  be  solved  wil 
violating  home  rule,  as,  for  instance,  by  a  state  law  prnvichrti 
for  a  commission  to  control  a  harbor  in  two  local  jurisdicil 
within  the  state,  its  mcml>ers  to  be  appointed  by  t:- 
tion  in  the  proportion  tliat  its  population  bears  l^' 
other  jurisdiction. 

No  commission  has  power  to  regulate  and  tmify  street 
struction  in  the  melropolilan  district  of  Boston  and  its 
boring  towns  and  cities,  aUhough  both  the  appointment  of 
separate  commission  for  that  puqKise  and  the  con-  *' 
the  existing  commissions,  with  Uie  power  to  conir^.i 
struction  added,  has  been  suggested.     The  latest  si 
was  in  191 2.  at  which  time  a  draft  of  an  act,  never  passed, 
introduced  into  the  Massachusetts  legislature.'*    The  pro| 
act  provides  not  only  for  the  planning  but  for  the  constructii 
of  highways  and  other  improvements  and  the  equitable  iu 
tribution  of  the  expense,  and  is  well  worth  careful  study. 

Interstate  Metropohtan  Planning. — A  number  of 
cities  in  this  country  are  located  at  or  near  the  stai 

Wlicn  the  boundary  line  is  a  river  with  a  harbor  ai  ...  

as  in  the  case  of  New  York  City,  the  division  line  is  more  of 
close  connection  between  the  two  states  than  a   ' 

the  city  has  grown  to  such  an  extent  that  the  n.  .;    , -. 

is  in  three  states  and  commuters  come  from  all  three  of 
daily  to  '  The  n- 


dcrt  ■ 

I6l5r  ol   1^12, 
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is  great  and  the  difficulties  are  much  increased  by  the  jurisdtc- 
ional  lines,  fixed  by  the  United  States  Constitution. 

One  method  of  overcoming  these  difficuhies  is  to  appoint 
a  citizen  planning  commission,  with  a  membership  in  all  the 
different  jurisdictions.  The  members  of  such  a  commission, 
when  once  they  have  agreed  upon  a  plan,  can  do  much  in  their 
own  localities  to  induce  common  action  along  the  lines  of  the 
plan. 

Another  methof!  of  attaining,  to  a  certain  extent,  unity  of 
ion.  is  the  appointment  by  each  slate  of  an  official  commis- 
ion,  the  commissions,  so  far  as  possible,  acting  as  one  commis- 
on. 

None  of  these  devices  are  thoroughly  satisfactory.     What 
is  needed  is  a  single  authority,  acting  permanently  for  the  entire 
etropolitan  district.     Stich  an  authority  the  slates  of  New 
ork  and  New  Jersey  have  created  for  the  planning  of  New 
ork  harbor  and  the  territory  adjacent  to  it,  constituting  a  met- 
ropolitan district. 

'l"he  Metropolitan  district  of  New  York,  includes,  in  addi- 
on  to  New  York  City,  fifteen  cities,  some  of  them  of  large 
size,  forty-one  boroughs,  two  villages,  seventeen  towns,  and 
seventeen  townships.  Of  these  local  governments  eleven,  with 
by  far  the  greater  population,  are  in  the  State  of  New  York, 
and  the  rest  in  the  State  of  New  Jersey.  The  difficulties  of 
developing  a  world  harbor,  in  need  of  the  most  modem  and 
fiicient  equipment,  so  controlled,  are  apparent.  The  great  har- 
bors of  other  countries  all  have  a  port  authority,  with  juris- 
ction  and  funds  commensurate  with  the  task  they  must  per- 


Faced  with  the  task  of  the  adequate  development  of  the  har- 
)r  of  New  York,  the  States  of  New  York  and  New  Jersey  in 
[917  each  appointed  a  commission,  to  act  jointly  with  the  com- 
lission  of  the  other  state.*'"*  This  commission,  regarding  the 
■ealion  of  a  single  port  authority  fur  the  entire  district  as  in- 
iiipensable  to  the  performance  of  the  task,  proposed,  and  has 

"laws.  New  York.  1917.  cJl  426:  New  Jersey,  1917.  ch.  130.    In  addi- 

-  1  '  **'-  "- •'  ■■'  ''i'  Commission,  see  the  brief  of  its  Counsel.  Juliui 

of  the  tegatity  of  its  proposals,  in  the  Cornell 
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now  obtained,  legislation  from  the  two  states  for  the  ado]ybai 
of  a  method  of  overcoming  ihe  jurisdictional  difficulty.  In  I 
year  1834,  the  States  of  New  York  and  New  Jersey  entered 
into  a  compact  settling  the  disputed  question  of  jurisdktioo 
over  the  waters  between  the  two  states.  This  compact  was  rati- 
fied by  the  United  States  Government  and  subsequently 
lained  by  the  courts.    This  compact  has  now  been  I  by 

adding  to  it  provisions  for  the  creation  of  the  ncc part 

authority.^*    The  rights  of  the  two  states  and  of  the  local 
munities  concerned  have  been  carefully  safeguarded. 
are  a  number  of  cities  in  this  country  which  face  problems 
like  those  that  confront  New  York;  and  the  solution  found 
New  York  cannot  fail  to  he  of  aid  also  to  them.'* 

State  Supervision  of  Local  Planning. — Home  rule  does 
not  preclude  the  state  from  legislating  in  matters  of  gexieral 
importance,  binding  local  governments  and  individuals  in 
conduct  of  their  affairs;  indeed  all  states  regard  it  as  th 
duty  to  enact  and  enforce  such  laws.     Nor  does  home  rule 
principle  prevent  the  state  authorities  from  super\*ising  localili 
in  dealing  with  purely  local  matters.     In  this  country  the  su 
exercises  little  of  such  control ;  "  which  however  is  usually 

"Laws,   New   York.   1921,   chs.    154,  203;   New  Jersrv     i-.t^i    c'ls    iti 
and  152.    For  the  text  01  the  compact  sec  p.  597.    Tl" 
fied   by   the   United   States   by   resolution   of    Concrt 
Pi^sident,  August  21,  1921 :  and  in   igcM  the  let- 
<ch.  9)   and  New  York  (ch.  43)   approved  the  1 
mined  by  iJie  (>ort  of   New  Ynrk  authority  an.j  .uc.; 
it  to  proceed  with  the  development  of  the  port  in  >.• 
plan.    The  acts  contain  an  outline  of  the  plan. 

"In  this  connection  a  law  of  the  Stale  of  New  JcfKy  passed  in  tQlJ 
(ch.  177)    requirin>{  all  oimmunitie?  in  that   stair  sito:'''''^  "n   \>»  Yoi 
harbor  to   report  contemplated   improvements  of   Ur  wAUr 

the  New  York-New  Jersey  commisfion  already  refer  ■  ooi 

out  interest. 

"Stats  SupotvisioK  or  Plankikg  of  Hasbovs. 

A  New  Jersey  statute  (1914,  p.  205,  ch.  t—*  -^ if-.i.- 

misston,  provides  a  tuethod  by   which   the   - 

fling  of   harbor    taciliti*-'     .n-i    '--p.!    Mn<i..r 

Land   under  water  in   N 

by   the   state   (acting  thi 

ceeded  by  the  Hoard  of   Cnmmci 

private  and   public  cnrporations,     .. 

undoubted  power  to  make  and  enforce  plaju. 
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irt  of  the  povcmmental  system  of  forei^  countries,  even  in 
lada,  wliere  the  customs  and  traditions  arc  so  like  our  o\%ti. 
In   foreign  countries  slate  supervision  has   proved   most 
useful  in  certain  phases  of  local  planning,  especially  the  neccs- 

T)ir  siattiic  after  providing  <secs.  t-2)  for  the  appointment  of  the 
►mmis^ion.  its  secretary,  etc..  proceeds  as  follows: 

3.  Ii   shall  l»e  the  duty  of  the  commission  to  invesliRnte   and  report 
luafly  to  ihc  Legislature  the  condition   of  the   water   front  or  harbor 

icilitie*.  and  any  other  matter  incident   to  the  movement   of  commerce 
ion  all  navii^aMc  rivers  and  waters  in  this  State,  or  boundini:  thereon, 
id  10  reo  nirn.n.!   to  the   Legislature,   and  to  the  various   municipalities 
ihi-j  S'  led  Iheretn.  such  measures  35  may,  in  the  judgment 

the   C't  be  necessary   or   advisable   for   the   preservation   of 

vpcr  nAvi^!«(iui)  or  its  improvement,  or  the  improvement  of  the  tnove- 
ient  of  commerce  upon  such  waters,  and,  concurrently  with  the  RipaHan 
immissinn  of  this  State,  or  anv  board  or  body  which  may  succeed  to  tbe 
»wers   of    said   commission,   ific   commission   created    by   this   act   shall 
^  V  appropriate  action  in  any  court,  to  prevent  encroachment 
It  the  water  front  of  any  of  the  naviwable  waters  n(  this 

iinK  therrnn,  or  upon  the  riparian  lands  of  this  State,  and 

cnmpel  (hr  removal  of  ajiy  such  encroachmcni  or  trespass,  and  to  re- 
train, prfvcnl  and  remove  any  construction,  erection  or  accretion  in- 
irious  10  the  flow  of  any  such  waters  which  may  be  detrimental  to  the 
^opcr  fiavieation  thereof,  and  the  maintenance  and  improvement  of 
immercc  thereon. 

4.  All  plans  for  the  development  of  any  water  front  upon  any  naW- 
'*  -r  or  stream  of  this  State,  or  bounding  thereon,  which  is  con- 
by  any   person,  corporation  or  municipality,   in   the  nature  of 

.1..  .iM,l    improvrrnent   or  development,  or  as  a  part  oi  a  general  plan 
rhich  involve*  the  con'>truction.  change,  alteration  or  modifirjitinn  of  & 
:k»  wharf,  pirr.  hulkbend.  bridge,  pipe  line,  cable,  or  any  other  similar 
)r  dissimilar  water  front   development,   to  be  undertaken   subsequent  to 
le  passable  of  this  act,  shall   first  he  submitted  to  the  said  commission, 
id   no   such   dcvclnpment   or   improvement   enumerated   within   the   pro- 
long "f  thiit  tiiriion,  or  included  witliin  a  proper  interpretation  thereof. 
'  or  executed  wilhont  the  approval  of  this  commission 
}'  <1.  or  as  hereinafter  provided.     Upon  the  presentation 

rtau-   :■  1   .ify   >uch  improvement,  the  coniini*sion  shall   forthwith  con- 
jcr   the   same,    and    shall,    if   nccess,iry  or    desirable,    hold   public    meet- 
for   iH.    r.iKi.kTaiion    thereof,   under    such    rules   and    regulations 
the  n      m;iy      establish.       Before      any      plans      are      ap- 

rov«d  or  id.  the  commission  shall  have  power,  except  as  here- 

ifter  provided,  to  direct  such  changes  or  alterations  in  the  plans  suh- 
:d   as  it   may   deem   necessary  or  advis.-ible  as  a  condition   precedent 
►rm-al     \V'^herc  such   w,iler  front  is  under  the  control  of  any  local 
commission   or   other   governing  body,  created   by   an   act  of  the 
iture.  now  or  hrreafter,  having  power  to  improve  or  develop  the 
front   or  exercising  such  authority  that  a  permit  or  license  must 
iTtted  by   i'    I.  t    r..  any  improvement  or  development   may  he  com- 
Sd,   plans    ;  hy  it  or   submitted  to   it  shall   be  filet]   with   the 

I«*ion  en  r  this  act.     Tlv?  said  commission  created  under 

lis  act,  may,  withm  ten  dnvs  after  the  receipt  by  it  of  plans  as  above 
rovided.  file  notice  01   objections  to  the  carrying  out  of  such   improvc- 
it  or  development,  or  to  the  granting  of  such  permit  or  license  t)jr 
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sary  harmonizing  of  the  plans  of  neighboring  local  govcni- 
ments.  No  otlier  method  has  been  discovered  of  accomplish- 
ing this  resuh  with  so  little  interference  with  home  nilc.  Some 
supervision  by  the  state  of  the  more  strictly  local  phases  of 
planning  has  also  been  found  profitable. 

State  Research  and  Advice. — The  making  of  experi- 
ments, the  collection  of  information,  and  the  givirig  of  advice 
to  local  governments  in  planning,  as  in  other  matters  of  suffi- 
cient importance  and  difficulty,  is  properly  a  slate  ftiiKtion. 
although  legally  it  may,  and  practically  it  should,  lie  undertakoi 
also  by  the  nation  on  the  one  hand  and  by  the  local  commuiuty' 
on  the  other,  each  contributing  something  to  the  commtm  fund 


the  local  board,  cummission  or  other  governing  body,  and   thr  fi^tn^  r-*. 

such   notice  shall  act  as  a  stay   in  the  carrying  out  -.t" 

the  granting  of  such  permit  or  license  until  a  public 

been  held  by  tlie  local  hoard,  commi&siun  or  other  gov- 
: jointly  with  the  commission  created  under  this  act.     A! 

mg  the  commission  created  under  tiiis  art  may  state  it:,     . 

ilanj    and    recommend    such    clianges,    modihc'itionN    or    aU< 
Iccms  necessary.     The  local  board,  commission  or  other  g 

thcT  with   the  commission   created   under   this   act    shall    tli 
»ve  or  disapprove  the  plans  or  grant  or  refuse  t^*  tri^nt   •' 
for  license  as   in   their   judgment   seems  necessary   or  d  Uc- 

irelopment  ivr  improvemtnt  enumerated  within  the  prr . 
Itiun.  or  included  within  a  proper  inlen^retation  ll  •  isll 

I  been   commenced    or   executed    without    first   obi  aj 

ivided  in  this  section,  shall  l«*  deemed   to  be  a   p  a 

Isui&ancc  and  shall   Ik-  abated   in  the  nnme  of   th  .r 

in  such  action  as  shall  W  appropriate  for  that  i-ni  'i  - 

[tiiis  section  shall  not  apply  Ut  or  affect,  any 
Lping  and  transportation  facilities  heretofore  ii 
Vwhich  is  under  constmciion  in  whole  or  in  puit.  • 
tprior  to  the  passage  of  this  act.  filed  with  tlie  ^' 

showing  the  lands  propo^d  t(»  be  taken   for  such 
5.     Any  coimty,  town,  township,  borough,  city, 

division   of   this  Stale,  may   request   the  said  com 
[^propose   for   such   municipality   a   proper   plan    f- 
^-improvement    of    its    water    front    upon    any    na, 
[■waters  of  this  State,  or  b^^mdin^  thereon,  and  it 

Bairl   rnmmission  to  prepare  and  submit   such   pi 

I  '  and  development  of  the  water  front  ■ 

t.  1    of    the    waters    incident   thereto,    and 

rprovciiuiu  of  the  traffic  of  C' 
ision   for  the  preparation  ami 


ini) 
or 
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thai  Ihe  others  cannot  give.  To  this  function  can  be  added  with 
profit  that  of  furnishing  exi^ert  assistance  in  technical  matters. 
Tlie  smaller  communities  cannot  command  the  services  of  the 
best  experts  in  their  local  problems;  and  yet  the  sohition  of  these 
problems  is  as  difficult  and  as  important  to  the  community  as 
the  problems  of  larger  and  richer  localities.  In  this  connec- 
tion il  is  interesting  to  note  that  in  one  state  a  state  authority 
with  power  to  give  advice  and  a  certain  amount  of  aid  to  local 
governments  throughout  the  state  in  their  planning,  exists;  " 
and  that  bodies  witli  somewhat  similar  powers  are  to  be  found 
in  other  states.*" 

The  Planning  Executive. — The  prevailing  form  of  plan- 
ning executive  in  the  United  States  is  the  official  commission. 
New  forms  of  governmental  activity  in  this  country  usually 
pass  through  two  administrative  phases.  At  first  the  enterprise 
is  entirely  a  movement  of  private  citizens,  who  inaugurate  a 
society  or  committee  for  the  purpose.  Funds  are  raised  by 
private  subscription.  Paid  experts  and  clerical  aids  are  cni- 
l>lr>ved,  but  the  cnnmiittec  is  unpaid.  By  this  experiment,  to 
which  the  public  authorities  are  in  no  way  committed,  the  feasi- 
bility and  usefulness  of  the  proposed  governmental  function  is 
[Sufficiently  proved  to  serve  as  a  basis  for  the  effort  to  induce 

le  public  authorities  to  adopt  it.     If  this  effort  is  successful, 

le  enterprise  enters  upon  its  second  phase.    The  form  which 
this  function  now  assumes  depends  uium  its  similarity  to  other 

lublic  functions.    If  the  new  activity  can  be  assigned  to  some 
isting  department  or  a  new  department  create*!  along  existing 

incs,  this  is  done;  if  not,  a  new  commission  is  formed.     If  as 
'time  goes  on  a  method  of  knitting  the  new  function  more  closely 


**  P<nns>lvania.    For  the  law  in  full  sec  p.  60^. 

•■The    ImniiiJTation   and    Housing   Commission   of    California    (Laws 

117,  p.  151-4.  cli-  74»)   and  tlw  Homestead  Commission  of  MassachuSfttn 

[Laws  1911.  ch.  {107.  1913,  ch    595)  now  ah^ofl>c<l  by  the  new  Department 

»lic  Welfare  O919.  ch.  350,  sec.  87;  see  also  the  last  report  of  the 

Head    Commission — Pulilic    Doctimcm     No.    103.    Seventh    Annual 

;r    1Q>0.    |)uMishc<I    iqjo)    collect    and   dtsseminute   housing   and 

ifomiation.     The  appointment   of  state  and  local  housing  and 

i3rd5  was  proposed  by  the   Housing  Committee  of  the  State 

Commission,  of   New   York;   sec  its   report  dated   March 

^  i^hed  bry  the  state.     Similar  suggestions  have  been  made 

in    other    alatca. 
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into  the  existing  framework  of  government  develops,  this  oc- 
curs; if  not  the  function  continues  to  be  exercised  by  a  special 
commission.  City  planning  in  this  country  is  now  in  the  second 
stage  of  this  development,  planning  power  being  usually  en- 
trusted in  cities  (and  in  counties  in  the  few  instances  in  whidi 
they  have  been  authorized  to  plan  ^® )  to  a  separate  commission 
or  board;  although  in  a  few  cases  this  power  is  exercised  by  a 
city  official  or  department  or  a  committee  of  the  legislative 
body  of  the  city,  but  communities  which  cannot  at  once  obtain 
official  planning  powers  are  still  forming  unofficial  committees 
as  a  first  step  to  that  end. 

Temporary  Commissions. — In  the  beginning  of  the  dty 
planning  movement  planning  commissions  were  often  created 
for  the  purpose  of  preparing  a  city  plan,  and  when  this  was 
done,  ceased  to  exist ;  but  the  mistake  of  such  a  policy  is  now 
generally  realized  and  almost  invariably  permanent  C(xmnis- 
sions  are  now  appointed.  The  city  is  not  a  static  thing  to  be 
made,  complete,  according  to  model,  once  for  all,  but  a  growing 
and  changing  organism.  Not  only  must  the  plan  be  prepared 
but  it  must  be  enforced  on  forgetful  and  sometimes  unwilling 
city  officials  and  property  owners,  and  added  to  or  modified  as 
the  growth  and  change  of  the  city  demands.  All  this  requires 
the  watchfulness  and  study  of  a  planning  executive,  a  duty 
which  the  commission  that  prepared  the  plan,  if  a  proper  one, 
is  best  fitted  to  perform.  The  planning  commission  should, 
therefore,  from  the  start  be  a  permanent  one.  The  first  per- 
manent commission  was  api)ointed  in  Hartford.  Connecticut,  in 
1907.-**  Tliere  are  now  hundreds  of  such  commissions  in  this 
country. 

Authority  for  Appointment. — Official  commissions  can 
come  into  existence  only  by  virtue  of  law;  but  it  does  not  follow 
in  all  cases  that,  without  an  express  law  authorizing  such  a 
commission,  it  will  be  impossible  to  obtain  one.  If  the  com- 
mission is  to  have  simply  advisory  power  (and,  as  will  be  seen, 
such  a  commission  is  by  no  means  powerless),  the  city  can  in 

"New  Jersey   (1918,  ch.  185.  art.  XVI)   given  in  full  on  p.  603;  Ncv 
York   ( VVcstcliester  County)    1915.  ch.   109. 

"Special  I^ws,   IQ07,   No.  6t,  amended  ib.   1909,  No.  34,  WBUS  md 

No.  74- 
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iV        '    Nility  create  it  under  its  general  powers:  and  in  many 

nning  coniinissiuns  createc!  by  the  legislative  l)0{ly  uf 

cit>%  or  planning  committees  of  that  body  appointed  by  it 

1  it  refers  planning  matters  which  come  before  it,  exist, 

■  done  gOf»d  work  without  any  express  provision  of  law 

tthorizing  them.^^ 

In  a  number  of  slates  some  or  all  cities  or  other  local  gov- 

mients  are  given  by  law  or  constitutional  enactment   the 

lome  rule"  riglit  to  adopt  or  amend  their  own  charters  and 

lay,  therefore,  include  in  them  a  provision  for  a  city  planning 

rmm^ission,  with  more  than  advisory  power  if  that  is  their 

ire;  the  extent  of  that  power  dq)ending  upon  the  laws  and 

institution  of  the  particular  state.^'-*    As  a  rule  such  cities  may 

ivc  planning  commissions  so  created  all  the  planning  power 

ihich  the  city  itself  possesses.    Cities  under  a  commission  form 

government  do  not  consider  it  a  departure  from  principle  to 

ttc  planning  commissions. 

In  several  states  planning  commissions,  for  all  or  certain 
"classes  of  cities,  or  individual  cities,  or  cities  and  smaller  com- 
lunities.  are  provided  for  by  express  stalute.^^     Under  these 
:utes  the  local  autliorities  arc  Ln  some  cases  directed  to  create 
immissions,*^  \n\t  most  of  these  statutes  are  permissive,  these 
uhorities  being  given  the  power  to  exercise  or  not  as  ihey  see 
The  advantage  of  permissive  statutes  is  that  they  compel 
le  advocates  of  planning  lo  educate  the  community  to  its  use 
ifore  the  attempt  to  plan  is  made. 
Appointment. — There  are  various  methods  of  appointing 
designating  the  metnbers  of  planning  c<>mmissions.    When 
commission  comes  into  existence  under  the  city's  general 
rers,  if  created  by  the  mayor  its  members  are  appointed  by 

Examples   of   pUnning   bodies   so   created   are   iho   Commission   for 

*i<.ut.  autlionzcd  by  the  Common  Council  August  t8, 

udcncc,    Rhode    UUmI,   authnrizt-d    by   »>rrjiiianct,  ch- 

,,v,  .,^v  "J,,    vcd  I-iec.  ^  iyi3;  and  ihc  commiUfc  of  the  Board  of 

le  and  Apportionment  of   New   York  Cily»  authorized  by  it  Jan- 

.  I9»4- 

Sec  on  this  subject  generally  The  Imw  and  Pra^ticf  of  Hntnt  RuU 
Howard  Lee  McBain.  Columhia  Univcrjity  Press,  New  York,  1916. 
■  See  Tabl«  of  Statutes. 

Ak.  for  instance,  in  Massachusetts;  the  citation  is  given  in  the  tables 
It  refcffcd  to. 
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him,  or  if  created  by  the  council,  its  members  are  appointed  W 
it,  or  it  authorizes  the  mayor,  with  or  without  its  concurrcixe,' 
to  appoint  them :  for  while  there  is  no  legal  reason  why  there 
should  not  be  more  than  one  sudi  planning  commission  in  exist- 
ence in  the  city  at  the  same  time,  it  is  not  probable  iliat  tliis  will| 
occur. 

When  commissions  arc  formed  by  virtue  of  a  statute  or  i 
charter  provision,  the  statute  or  charter  provides  for  a  mclbod 
of  their  appiointment.  In  some  cases  the  city  council,  aathoratd 
to  create  a  commission  if  it  sees  fit,  is  also  authorized  to  decidr 
how  its  members  shall  be  named ;  but  usually  the  law  directs 
that,  in  so  far  as  the  members  are  not  designated  b^-  law,  ihct 
shall  be  appointed  by  the  mayor  or  by  the  mayor  and  coundl 
Appointment  solely  by  the  mayor  would  seem  to  be  the  better 
method.  The  principle  of  centralizing  both  power  and  respoo- 
sibihty  in  government  is  now  universally  regardetl  as  the  cor- 
rect one,  especially  in  the  appointment  of  officers  for  the  per* 
formance  of  duties  with  regard  to  which  the  general  public 
has  little  knowledge  and  interest.  This  is  a  past  of  tbc  wd 
known  *'sliort  ballot"  principle. 

Membership  of  Commission, — The  number  of  rocmbcn 
of  the  commission  is  as  a  rule  between  five  and  Sftccn.  the 
usual  number  being  seven  or  nine.  In  special  cases,  as  in  met- 
ropolitan planning,  where  several  local  governments  are 
volved,  there  is  much  to  be  said  for  a  large  comnii&sioiv 
though  even  in  that  case  it  should  be  avoided  i'  ~  ' 
sible;  and  often  for  special  work,  such  as  for  ir, 
aration  of  zoning  regulations  and  maps,  a  representalion 
the  various  interests  involved  larger  than  tliat  which  the 
planning  commission  affords,  seems  desirable;  but  a 
mittee  may  be  formed  to  aid  in  that  work,  without  enlar^i 
the  permanent  commission.  That  cor»' 
sUould  as  a  rule  l>e  kept  small;  for  wli  ,  i;t 

should  be  representative,  it  is  even  more  so  that  it  should 
eflficient.  as  the  large 

The  provisions  s-- 
members  of  the  commission  shall  have  for  the  work  v; 
the  different  laws  and  ordinances  under  which  tlic  coamufi 
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arc  appointed,  in  some  cases  the  appointing  authority  heing  left 
Jree  to  use  its  own  judgment,  in  others  that  authority  being 
[uircd  to  select  men  skilled  or  learned  in  certain  matters;  in 
ti!!  others — and  this  is  the  more  common  provision — the  law 
squiring  that  a  part,  generally  from  a  half  to  three-quarters  of 
the  whole,  shall  be  the  incuml)ents  of  certain  designated  city 
ices,  while  the  rest,  to  be  selected  by  the  appointing  authority, 
lall  be  citizens  holding  no  other  city  office.  In  a  few  cases 
law  provides  that  not  more  than  one  or  two  of  these  selected 
Ihembers  may  t>e  non-residents. 

The  city  officials  who  ex-officio  are  oftcnest  designated  as 
members  of  the  planning  commission  are  (in  the  order  of  frc- 
lency)  the  mayor,  the  chief  of  the  department  of  public  works, 
lehead  of  the  park  board  or  department,  and  the  city  attorney, 
'ften,  too,  a  representative  of  the  legislative  branch  of  the  city 
ivemment,  or  even  representatives  of  its  two  branches  if  it  is 
icameral,  are  so  made  members.  The  periods  of  time  for 
ikh  the  selected  commissioners  arc  appointed  are  usually 
lade  overlapping,  so  as  to  secure  a  measure  of  continuity. 
The  reason  for  including  on  the  commission  both  city  offi- 
ils  and  lay  members  is  that  both  the  immediate  and  the  more 
tr-reaching  points  of  view  may  be  represented.  The  plan  must 
sufficiently  ideal  to  provide  for  progress,  sufficiently  general 
unify  the  city  in  its  growth,  sufficiently  prophetic  to  provide 
\r  the  future;  but  the  ideals  nnist  be  capable  of  practical  ful- 
lent  and  closely  related  to  the  city  as  it  is.  There  is  also 
ic  danger,  especially  in  large  cities,  that  the  officials  will  be 
busy  with  what  tliey  are  likely  to  regard  as  duties  which  are 
lore  specially  theirs,  to  give  attention  to  planning.  The  indi- 
idual  problems  of  each  city  may  well  modify  the  choice  of 
lembers  for  the  commission.  It  should  be  remembered,  how- 
ler, that  the  commission  is  entitled  to  the  assistance  and  advice 
the  city  officials.  There  is,  for  instance,  little  need  for  in- 
cluding the  city  attorney,  as  such,  in  the  mcm)>crship 

Powers  of  Commission. — The  powers  of  commissions  in 

iters  relating  to  city  planning  under  the  various  laws  may  be 

'ized  as  those  of  ( i)  general  advice;  (2)  advice  a  pre- 

_n.;.e  to  action  by  other  city  authorities;  (3)  advice  which 
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may  be  overruled  only  by  more  than  a  majority  vote  of  the  city 

council;  (4)  absolute  control.     In  addition  sudi  comniis-ajocs 

arc  given  powers  of  various  sorts  with  regard  to  special  piliaaea^ 

of  planning,  are  made  the  agent  of  the  city  in  va* 

of  city  construction  or  are  required  to  perform  ct. .... 

for  the  city. 

General  Advice. — Practically  all  planning 

eluding  those  which  are  granted  additional  po ;;.... ^vs<a\ 

the  right  to  make  a  plan  of  the  city  and  its  environs,  whrtl 
within  the  legal  limits  of  the  city  or  not.  This  plan  as  a  n 
may  contain  anything  which  the  commissioners  think  bears 
the  plaiming  and  construction  of  the  city,  even  if  in  some  caKS 
llie  city  has  no  power  to  act  on  it.  The  commission  may  also 
make  reports  on  any  or  all  of  these  matters  and  give  advice  hij 
city  officials  or  private  corporations  and  individuals  with  rrguri! 
to  tliem.  The  riglit  to  receive  full  information  of  the  action  ofj 
the  city  authorities  on  planning  matters  as  soon  as  it  is  inaoga* 
rated  and  before  such  action  becomes  final,  is  often  added. 

Innocuous  as  this  power  seems,  it  is  nevertheless  most 
ful.     A  good  i)lan  backed  up  by  intelligent  pub!:**-    ^ 
itself  great  influence  on  the  community  and  on  ^ 
Gradually  some  of  its  features,  more  or  less  moditicd,  samt- 
times  for  the  better,  often,  unfortunately,  for  the  w'-- 
carried  out;  and  even  if  city  improvement*,  rightly  or 
so  called,  are  made  in  disregard  of  it,  blocking  »otne  oi 
important  features,  there  is  every  probability  tl>al  its  ir  '^ 
for  good  will  reassert  itself  later.    Most  of  the  earlier 
sions  were  given  merely  the  power  of  advice  and  rieverlhel 
justified  their  existence;  and  a  number  of  ihe  later  statutes 
similar  in  this  respect. •• 

Advice  a  Prerequisite  to  Action  by  Other  City  Aui 
ties. — Most  of  the  recent  laws  for  tV 
commissions,  in  addition  to  gratifirtc 

"Such  as,  for  instance,  those  c- 
and  New  YorV  '>-^    ..;.....  ...   .■..:■ 

"As,   for    ; 
wtij  laws.     T' 
character  also  arc   the  law* 
73  and  170,  aiJ'J  the  lalvr  law 
In  the  Tablcii  of  Stulutea  alrca^><  rt;icrr«tl  tov 
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il  advice,"  provide  that  before  any  other  city  authority  takes 
lal  action  on  any  one  of  certain  specified  matters  it  shall 
notify  tlie  commission  and  await  for  a  certain  time  a  report 
:om  it.  That  report  the  commission  is  given  the  riglit  and 
ity  to  submit,  but  the  authority  concerned  may  disregard  if 
fit-*^  This  is  in  accordance  with  the  best  thought  on  the 
uluct  of  representative  government.  If  power,  and  there- 
irc  rcs[Minsibiiity,  are  divided  between  the  commission  and  the 
tthority  concerned,  the  voters  do  not  know  whom  to  hold 
Me  for  action  or  inaction  and  its  results;  but  under  the 
1!  in  question  that  authority  is  required  to  hsten  to  the 
ice  of  exi»erts,  but  must  itself  act  and  assume  full  respons- 
ility  for  so  doing;  in  other  words,  it  is  unable  to  indulge  in 
favorite  political  game  of  "passing  the  buck.'* 
Advice  to  Be  Disregarded  Only  by  More  Than  a  Ma- 
fority  Vote  of  City  Council. — In  several  laws  and  ordinances 
for  the  creation  of  planning  commissions  the  recommendations 
of  the  report  which  is  a  prerequisite  to  final  action  can  be  dis- 
irded  only  by  a  vote  of  more  than  a  majority  of  the  city 
icil,  die  usual  requirement  being  two-thirds."^  The  pur- 
of  such  a  requirement  is  to  increase  the  power  over  city 
janning  matters  of  the  experts  in  these  matters  without  unduly 
'iding  authority.  In  certain  matters  where  stability  is  espe- 
illy  important  llicre  is  much  to  be  said  for  such  a  provision ; 
It  its  wisdom  in  all  the  many  matters  of  city  government  and 
tstruction  which  should  be  within  the  jurisdiction  of  the 
inning  commission  is  more  doubtful ;  for  certainly  city  busi- 
!ss  must  be  promptly  tlone,  and  it  is  to  be  feared  that  by 
ich  a  requirement  either  the  field  of  usefulness  of  the  commis- 
would  be  unduly  limited,  or  the  city's  business  confusetl 
and  delayed. 

Absolute  ControL — In  one  or  two  cases  -**  the  commis- 


TT.i*  T.  11/  .,f  Minnesota  is  of  this  class;  and  also  the  special  law  for 

•  cticut,  already   mentioned,  special  laws  for  a  number  of 

[[  nt  citie.s.  and  ihe  law  of  Wisconsin,  in  the  tables  ju«t  re- 

rcti  toL    See  in  tliis  connection  aUo  the  New  Vurk  law,  primed  in  full 

•To  this  effect  is  the  law  of  New  Jersey  printed  in  full  on  p.  57S. 
"A».  for  instance,   in   Geveland,  under  the  provisions  of  its  diarter 
ftiMl  ortunance.  printed  in  full  on  p.  5S7< 
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sion  is  given  the  right  to  make  a  report  on  the  matters  deenseA 
of  importance  in  planning,  which  the  other  city  autlioritics  nnot 
follow;  or  is  made  the  p<^wer  in  the  first  instance  to  decki^afil 
in  some  cases  to  carry  out  the  city's  policy  in  these  mattta 
Under  such  a  system  the  commission  is  in  reality  the  T  ' 
public  works  of  the  city,  which  loses  the  advantage  of 
planning  commission  with  the  measure  of  detachment  es<n!tni| 
to  the  task  of  planning.  Usually,  too,  such  m^i'  ' 
legislative  side,  and  questions  of  policy  with  rehu 
should  be  decided  by  a  legislative  body,  with  the  advtce 
subject  to  the  criticism  of  experts.  If  the  cociv 
complete  authority  in  these  matters  this  adN-aiti 

Method  of  Conferring  Powers  i^on  Commissi^ 
The  powers  granted  to  commissions  var>-  greatly  in  charai 
and  the  methods  of  conferring  them  should  vary  accofditijtt. 
In  so  far  as  the  power  is  that  of  "general  ad\nce*'  which 
officials  may  profit  by,  but  are  not  required  t" 
await  in  their  action,  there  can  be  no  harm  a  i 
good  in  giving  this  power  in  the  broadest  terms;  and  soch 
the  general  practice.     Even  matters  with  regard  to  which 
city  has  no  legal  right  to  act  are  included.    Tltis  is  done,  as 
rule,  by  empowering  the  commission  to  make  a  map  of  the  ciiyj 
and  its  environs  within  and  without  its  legal  limits,  indtx&i 
in  it  all  matters  which  the  commission  deems  relevant,  and  all 
for  full  measure,  giving  it  specifically  the  right  to  invest^att,] 
report,  and  advise  officials  and  private  parties  on  all  sudi  mat- 
ters. 

When  the  report  of  the  commission  is  made  a  prercqiMl 
to  action   by  other  cit>^  departments  this  power  of 
whether  it  may  be  disregarded  or  overruled  by  tlicsc   ..[ 
ments  or  not,  should  be  limited  to  the  consideration  of 
more  general  aspects  of  those  few  matters  w^ 

affect  the  city  plan;  for  the  number  of  matters .^.. . 

the  city  plan  are  very  great;  indeed  there  is  ver>'  little  of 
city's  business  which  docs  not  in  some  degree  or  df 
such  a  bearing,  and  to  refer  most  of  the  business  ?—"' 
the  entire  body  of  the  cit>**s  officials  to  any  one  autl 
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cause  intolerable  friction  and  delay,  even  if  these  officials  were 
under  no  obligation  to  follow  its  advice. 

Perhaps  the  best  method  of  giving  this  carefully  defined 
power  to  tlie  commission  is  to  establish  an  official  city  map  of 
those  features  which,  unlike  the  commission's  "general  advice" 
map,  city  officials  shall  be  com(>elled  to  follow.  This  map 
should  become  binding  when  adopted  by  the  legislative  branch 
of  the  city  government,  and  should  of  course  be  amendable  in 
the  same  way  in  which  it  is  adopted.  It  should  be  the  duty  of 
the  planning  commission  to  prepare  tliis  map  and  suggest  such 
additions  and  changes  in  it  from  time  to  time  as  seem  desirable. 
Being  binding  upon  the  city  no  improvement  could  be  inaugu- 
rated until  first  made  legally  a  part  of  the  map;  and  the  adop- 
tion and  change  of  this  map  should  be  forbidden  until  referred 
to  the  commission.  More  or  less  adequate  precedents  for  such 
a  map  exist  in  legislation  and  practice  in  the  country.^**  In 
default  of  such  a  map  the  matters  in  which  a  report  from  the 
commission  is  a  prerequisite  to. final  action  may  be  referred  to 
it  by  naming  them  in  the  statute  or  ordinance. 

Among  the  features  of  city  construction  which,  it  seems 
clear,  should  be  referred  to  the  commission  in  this  way  arc 
highways  of  all  sorts,  including  parkways,  witli  their  building 
lines  or  setbacks,^*  sewers,  water  pipes,  conduits,  bridges,  via- 
ducts, tunnels,  and  other  incidents;  and  parks,  playgrounds, 
squares  and  other  public  open  spaces;  and  the  water  front,  with 
its  pier  and  bulk  head  lines,  docks,  warehouses,  and  other  har- 
bor improvements;  and  public  buildings;  and  privately  owned 
buildings,  such  as  street  railway  stations  and  ferry  sheds,  in  so 
far  as  located  on  public  property ;  and  transit  lines  and  other 
public  utilities,  both  on  public  and  on  private  property,  in  so 
far  as  the  permit  for  them  is  issued  by  the  city.  A  precedent 
for  the  inclusion  of  most,  if  not  all,  of  these  features  will  be 


"Perhaps  the  best  is  that  of  New  York  City  For  a  reference  to 
the  provisions  with  regard  to  the  map  of  that  city,  sec  Tables  of  Statutes. 

"Building  lines  or  setbacks  -   '*'»r»  of  the  official  map  of   Nrw 

York    Cily.      ^  '  *    "Court    Yards    abutting 

streets"),  ffi\ 
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found  in  legislation  in  this  country."  Some  statutes  go  fur- 
ther, embracing  all  "public  improvements";**  but  this  woaW 
seem  to  be  both  too  broatl  and  too  indefinite. 

The  same  care  that  must  be  exercised  in  ckciding  m\at 
features  of  city  construction  shall  be  referred  tn  the  rocnaii*' 
sion  is  needed  in  determining  in  wliat  detail  these  selected  f«*- 
tures  shall  be  so  referred.  Certainly  it  should  pass  upon  llie 
"location"  of  these  features,  which  should  include  change  of 
location,  enlargement,  alteration,  discontinuance,  etc.;  and  tipao 
the  widtli  and  grade  of  highways;  and  upon  the  plotting 
subdivisions  of  private  land;  for  all  of  which  there  is  prccedeni' 
in  this  country. 

In  some  laws  the  commission  is  directed  to  pass  on 
''design"  ^^  of  features  with  regard  to  which  it  is  given  jun»-1 
diction.     This  is  giving  the  commission  duties  proper  for 
art  commission  to  perform,  and  is  wise  only  when  soA  a 
course  is  advisable. 

Miscellaneous  Powers. — In  the  various  planning  bws 
and  ordinances,  commissions  are  given  a  variety  of  s()ecific  and 
limited  powers  and  entrusted  with  a  number  of    *  -•:•«» 

more  or  less  closely  related  to  planning  and  olhci  ;,'  "w 

particular  connection  with  it.  The  union  of  the  planning  and 
park  boards,  as  provided  for  in  some  laws,*^  is  open  to  man; 
objections.  The  planning  of  the  details  of  parks,  and  their 
and  maintenance,  is  a  task  which  should  be  entrusted,  if 
sible,  to  specialists.*'  Under  some  laws  the  comm" 
given  full  power  in  the  selection  and  condemnation  oi  i.. . 
certain  public  puri)oses,  such  as  parks.*'     This,  to  die 

"This   slatcmcnl   i«   busrd   upon   the   examinalion 
the  preparation  and  adoption  nf  plans  or  maps  and  l..v   ^y^...^..^^,,^ 
planning   ctMnniis^ion!-   cited   in   the  notes  And   tabic*  of   this  ^mptttt 
which  the  reader  desiring  to  verify  it  i*  referred. 

■Minnciota,  1919.  ch.  392, 

**As.  for  instance,  in  the   Wtscoostn  stdttitr.  altfAify  rrfcrrrt!  lo,^ 

•Mass.   Acts,    1015,   ch.    165;   ordin 
York,   approved   December  9,    1912;    v 

"Tlie  <  II  of  plHnnffiK  ^nd  j»arlc  iHxardt  h»%  many  of  Xkt 

vantages    .n    .AmHional    rases,    and    diAadvantar--    •'    —   -*    • 

ohiain  in  the  combination  o(  planning  arvd  art  • 
bc!uw. 

"  Detroit  Charter,  ch.  X,  fcc  7  <f  >,  Akron,  Ohio,  Qunrr,  s«c 
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t  it  makes  the  commission  practically  the  board  of  public 
or  tlie  Council  of  the  city,  is  open  to  the  same  objections 
that  have  been  urged  against  other  provisions  having  such  a 
result  Without  citing  all  the  powers  of  this  nature  conferred 
upon  planning  commissions  in  the  various  laws  and  ordi- 
noes  '^  it  may  be  said  in  general  that  in  so  far  as  possible  the 
uties  of  the  coiiinii»ision  should  be  limited  to  planning. 
Art  Commissions. — An  art  commission  of  a  city  has 
three  primary  duties:  to  guide  the  city  in  making  its  public 
orks  more  attractive:  to  prevent  the  defacement  of  the  city 
semi-public  corpcjrations  and  the  occasional  privale.corpora- 
or  individual  who  builds  on,  over  or  under  city  properly; 
d  to  defend  the  city  from  the  ignorance  or  egotism  of  those 
eking  a  public  location  for  inappropriate  gifts  to  it.  Espe- 
ally  difficult  to  exercise  wisely  is  the  authority  over  gifts  to 
ic  city  and  enterprises  involving  the  use  of  public  property. 
t  takes  tact  to  refuse  or  impose  conditions  upon  the  acceptance 
of  a  gift  in  such  a  way  as  not  to  arouse  s>-mpathy  for  the  donor 
f  discourage  the  generosity  of  other  possible  donors.  It 
es  constant  vigilance  to  deal  with  those  wishing  to  place, 
for  their  own  profit,  unattractive  structures  on  public  property. 
Tile  entire  matter  is  one  concerning  which  the  general  public 
knows  little  and  cares  less,  and  it  is  therefore  Justitiable  to 
give  the  expert  liberal  powers. 

Unless  located  on  pubhc  property,  art  commissions  cannot 
as  yet  at  least — regulate  or  in  any  way  control,  under  the 
lice  power,  the  appearance  of  private  properly,  however  prom- 
ently  it  may  t>e  in  public  view;  for  this  is  regarded  as  esthetic 
lation,  forbidden  by  our  constitution  ^*'  In  a  few  cases  the 
w  creating  the  conmiission  authorizes  it  to  offer  its  advice  to 
dividuals  or  corporations  in  such  of  their  enterprises,  in  law 
ivate,  as  would  materially  affect  tlie  public  interest;^**  they, 
of  course,  are  under  no  obligation  to  take  such  advice,  but 
sometimes  recognize  its  value. 

"Sec    Dciroil    Charter,   ch.    X.    sec.    7    (C) ;    15    Connecticut    Special 
l-»wsi  P-  43  (njo?.  No.  oi,  sec.  5».  Minnesota  igi?,  ch.  J92,  p.  jw,  sec.  3. 
*As  our   civilization   develops,    it   is   quite   possible   that   the    law    on 
lU  subject  will  change;  sec  Part  VI. 
"iu  g..  Ala.,  1919.  p.  ii^i  Ul.,  1915.  p.  260, 


ot ; 
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The  art  commissions  which  have  been  most  successful  hxn 
seen  the  need  of  orij^lnahty  and  diversity  in  the  work  by  whidi, 
the  city  was  to  profit.    They  have  been  careful  not  to  create  an 
art  censorship ;  they  have  not  done  the  work  for  the  artist  or 
imposed  their  ideas  upon  him,  except  as  a  last  resort  in  tbej 
case  of  the  hopelessly  bad  workman.    They  have  rather  limttel 
themselves  to  giving  aid  in  the  selection  of  a  site,  and  rrfificn^j 
to  allow  the  cit>'  to  be  burdened  in  perpetuity  with  the  hnfielesilyl 
bad.     Occasionally,  when  the  powers  of  tlie  commission  vrat 
statutory  or  imder  an  ordinance  instead  of  being  a  grant  in  the 
state  constitution,  the  city  authorities,  perhaps  with  the  aid  of] 
the  state  legislature,  have  exempted  a  pel  enterprise  from  the 
supervision  of  the  commission:  occasionally  politica]  pressure 
has  overcome  their  well-founded  opposition  to  a  project  or  in-' 
fluenced  their  decision  with  regard  to  it;  occasionally  they  itavtj 
made  glaring  mistakes;  and  often  they  have  failed  to  secure 
best  design  for  the  city      They  have,  however,  prevented 
city  from  being  burdened  with  a  vast  mass  of  hopelessly  baJI 
work,  and  by  choosing  the  simple  and  appropriate  design  they 
have  saved  the  city  large  sums  of  money  and  at  the  same  time 
obtained  for  it  a  more  pleasing  result.     In  proportion  to  the] 
value  of  the  work  passed  upon,  and  even  in  proportion  to  thc| 
direct  money  saving  to  the  city,  it  is  safe  to  xxy  that  the 
penses  of  successful  commissions  like  those  of  New  York 
Philadelphia  are  insignificant.** 

"Under  some  of  the  Art  Commission  Uws  (e.  g.. 
City,  given  in  full  on  p.  584  of  this  work)  certain  mc: 
pointed  by  the  appointing  authoritjj  from  a  list  prutK»M.'cl  by  ceiuw 
'•ocieties  not  connected  with  llic  city  government.  Thif  arranf<ii«tf 
has  been  criticised   on  the   ground  that   it   iindulv    '  ;  " 

authc'Hty    and    limits    his    rv9pon:>>bility,    that    it 
JMCtcd    with    the    (fovcrnnicnt    undue    power,    whiLu. 
■JBlRis^'    for  the    furthering  uf   ptrsuniil   intercuts,   ei 
CttttM  it  secures  better  men   for  technical   tasks  than  »-.^ 
Tlic   device  is   not   limited   to  th«:  -ippuintmciil  of  »rt  com 
it  usu:iU}'  employed  only  in  technical  mattcrS: 

What    few    le^al    drcisinns   there   are   on    the 
the   IcKality   of    this   procedure.      Bellows   v.  Cit;. 
IT   Ohio   State  Reports.  5.14   0*^60*;   I"  re  BuJger,  li> 
533   (JK7i).  see  aUn  Spring  Valley  Water  Work*  \ 
Cal    3.  at  P    7  fi«8il. 

In  so   far.  however,  as  a  slate  constitution,  in  its  "honie  Ttile"1 
visions  or  elsewhere,   prc^riticy   that   local  oSxcaXt  shall   he 
local  ejectors  or  appointed  by  local  authoiiues,  h  woold  srem  ic 
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The  Combination  of  Art  and  Planning  Commissions. 

1^— -In  several  statutes  the  planning  commission  is  also  the  art 

^^■nmission  nf  the  city.'*'     Except  in  small  cities  or  towns, 

HRicre  it  may  be  difficult  to  find  suitable  men  in  sufficient  num- 

■  bers  to  serve  on  the  two  bodies,  the  wisdom  of  this  course  is 

^Mubtful.    It  is  true  that  beauty  is  and  must  be  an  integral  part 

^B  construction  and  not  an  afterthought;  it  is  true  that  beauty 

PBtl  fitness  for  the  purposes  for  which  the  structure  or  other 

improvement  is  intended  cannot  be  divorced,  or  either  of  them 

^nsidered  separate  from  location.     Nevertheless  the  types  of 

:n  who  are  fitted  to  serve  on  an  art  commission  and  on  a  plan- 

\g  commission  are  widely  different,  and  better  results  will 

obtained  where  it  is  possible  to  keep  the  two  commissions 

operating  but  sej^>arate. 

The  state  statute  with  regard  to  local  art  commissions  is 

illy  an  empowering  act,  giving  the  local  community  the 

^ht  to  create  such  a  commission  if  it  sees  fit;  but  the  statute, 

lost  invariably,  provides  that,  once  created,  the  consent  of  the 

mnission  is  essential  to  the  purchase  or  acceptance  as  a  gift 

works  of  art ;  and  as  a  rule  its  approval  of  the  design,  and  in 

tne  cases  of  the  location  of  public  buildings  and  buildings  of 

such   laws   invalid,   since  ihcy  limit   the   right  of  appointment.     See, 

instance.  New  York  constitution,  art.  X,  sec.  2;  People  ex  rel.  Bolton 

ilbertson,  55  N.  Y.  50  (1873)  ;  Alli«nn  v.  Wctde,  172  N.  Y.  421  (1902) ; 

itter  of  Brenner,  170  N.  Y,  186  (190J) ;  Rathbone  v.  Wirth,  150  N.  Y. 

(lSg6)  :  People  ex  rcl.  Balcom  v.  Moshcr,  163  N.  Y.  3J  (1900).    Sec, 

however,  matter  of  Kane  v.  Gaynor,  [44  App.  Div.  196,   129  N.  Y.  Supp. 

"^j,  affd.  203  N.   Y.  615   (191 1),  and  tlic  civil  service  cases  cited  below. 

Tlie  IcKislaturc  may  prescribe  reasonable  qualilicancns  fur  those  who 

to  be  appointed  to  office.      Scott  v.    Saratoga  Springs,   131    Appellate 

rision  Reports    (N.   Y.)    347   (1909):   People  ex   rcl.   Devcry   v.  Coler, 

j^,  y.    103    (tyo3);    Hellycr   v.   Prendergasi,    176   Appellate   Division 

(N.  y.)  383   (1917);  People  ex  rcl.  Qua  v.  GaflFney,  142  Appcl- 

fvision  Reports  (N.  Y.)   122  (1911). 

ivil  service  rryiilationa  arc   reasonable  provisions  in  this  connection. 

its  V.  Common  Council  of  Btiffalo.  i^^  N.  Y.  173  (1890)  ;  Chittenden 

Her,  153  N.  V,  664  M897)  :  People  v.  Angle,  100  N.  Y.  564  (1888) ; 

ex  rcl.  W'eintz  v.   Burch.  79  Appellate   Division  Reports   (N,  Y.) 

13):  Builcr  v.  White.  S3  Federal  Reiwrter  578  (1897). 

ihould  be  noted  that  art.  X.  sec.  2  of  the  New  York  constitution, 

^ 10  above,  does  not  prevcjit  the  appointment  to  an  office  created 

EcT^the  adoption  of  that  constitution  in  such  manner  as  the  legislature 
»y  direct ;   nee  Allison  v.   Weldc,  cited  above. 

■•Aj,  for  instance,  the  law   for  the  planning  of  third  class  cities  and 
lifer  communities  in  New  Jersey,  given  in  full  on  p.  57H  and  the  Ohio 
ling  law. 
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individuals  or  private  or  semi-public  corporations  on  public 
land,  is  required.  There  are  also  state  art  commissions,  to 
which  usually  only  advisory  power  is  granted,  and  a  national 
commission,  whose  powcr^  also,  is  advisory. 

Zoning  Administration. — The  first  statute  in  ihia  ooumry 
providing  for  systematic  zoning — and  it  is  only  such  zanin^    , 
tliat  will  be  here  considered — was  passed  by  the  Slate  of  Ncwfl 
York  in  1914.     This  statute  was  permissive,  authoriting  llr" 
city  of  New  York,  if  it  saw  fit  to  do  so.  to  prepare  and  adopt  a 
zoning  reflation  and  a  plan  dividing  the  city  into  height,  area 
and  use  districts  in  accordance  with  its  terms.    The  statute  kh 
the  preparation  and  administration  of  the  regulation  entirely 
to  the  city  authorities  but  to  a  certain  extent  specified  the  nuih 
ner  in  which  they  should  proceed  in  so  doing.    In  these 
the  subsequent  zoning  laws  passed  in  various  states  in 
country  have  followed  New  York,    These  statutes  somcti 
select  certain  cities  or  classes  of  cities  on  whom  to  confer 
zoning  power,  sometimes  extend  the  power  also  to  the 
communities.*® 

"These  statutes  are  given  in  the  Tables  of  Statutes  below.    The 
York   law   provides    for   the  division  of  the   city   into  "tJi- 
number,  shape  and  areas  as  it  [the  city]  may  deem  he5l  suii< 
the  purposes"  of  the  law  ;  and  most  of  the  later  law=  "^ 
similar  in  this  respect      The  California  and  Oregon  ! 
vide  specifically   for  the   division   of   the   city  into  «]; 
•^hc  several  classes  of  business,  trades,  or  callings,  tl  - 
ment   or   tenement   huuses,    club   houses,   group    rc^i' 
dwellinff?.  single  family  dwellings,  and  the  several  v.\ 
semi  public  buildings."  etc.     See  with  regard  to  tliit 
277.  *>i  of  this  work. 

The   Califcirnia   and  Oregon   law§  are  the  only  ones   thai   •pcoitciUjri 
provide  for  the  regulation  of  "callings."  which  would  ■"■'•* 
etc.,  that  arc  not  usually  called  trades  or  bu^iiu"^^.  thr 
is  specitically  mentioned  in  the  other  laws.     Tin    trv 
probably  covered  tn  most  case?,  by  other  pr 

It  is  most  important  that  the  law  shoul' 
the  use  of  vacant  land  (sec  p.  igi  on  this  point ).     {> 
of    Columbia    lawn    specifically    mention    "prrml*.^*'' 
which  would  include  land-     With  i' 
the  other  stnlutci*   in  moxt  connv 

tion    of    land.      The    Masi.'if'  ■  u-iiiuu«.n  n    ,\-r.w  u>:\ 

nndcr  is.  limit  regulation  to 

fhi'     \'r\L-      tt.TiCy     law,     Itt:<  "^   ■     'It     I.iM      ?I»     thl^      rrm.^'f*       i>frni 

for   •  tinn   of   '  i 

resiiit  ■  I  u  a  New  j        .    ■  ■ 

December,    t^Jl,   in   the  Supreme  Cvtut  ui   tb«  »iatcj    N   is   rijumnj  i 
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Preparation  and  Adoption  of  Regulation  and  Plan. — ■ 
piic  New  York  law  of  1914  provided  that  the  city  of  New 
ork  in  its  zoning  should  api)oinl  a  commission  to  make  inves- 
tigations, and  prepare  the  regulations,  and  the  plan  for  dividing 
the  city  into  districts  under  it;  that  this  commission  should 
then  hold  public  hearings  and  make  its  report  to  the  Board  of 
siimate  and  Apix)rtionment — the  upi)cr  legislative  body  of  the 
ity — and  go  out  of  existence;  that   the  Board  of  Estimate 
hnuld  be  free  to  take  such  action  on  this  report  as  it  saw  fit, 
ut  that  it  should  not  adopt  a  regulation  or  plan  until  it  had 
eceived  the  report.*** 

As  a  ruJc**  the  states  passing  zoning  laws,  influenced  by 
he  example  of  New  York,  provide  that  the  zone  regulation 
lall  be  prepared  by  some  commission  or  other  body  distinct 
rom  the  city  council  and  that  the  council  sliall  await  ibis  rcjwrt 
fore  acting  in  this  matter.     For  this  purpose  somctitiies  a 
mission  is  formed,  made  up  largely  of  city  officials,  the 
xistence  of  whicli  is  continued  to  investigate  and  report  on 
lendnients  as  they  are  proposed ;  *"  oftcner  the  planning  com- 
ission  of  the  city  is  used  for  the  purpose.    Generally,  as  under 
the  New  York  law,  the  council  is  forbidden  to  act  until  the  re- 

^^unJ.  r  fi^is  law,  residential  districts  rnay  be  created  by  se^galing  tradct 
^■a  rics,  but  that  there  is  no  authority  for  creallnx  different  classes 

^■c>  iiial   districts   (such  as   one   family,  and   multi-family  districts) 

^^MT  01   reKuIating  residences,  by  u^c,  in  any  way. 

^H  The  statute  also  provides  for  the  ro^'vilaiion  of  the  "location  of  build- 
^^viRS  desired  for  spccitied  uses."  Quaere,  whether  this  does  not  au- 
^|pii.>ri'e  the  regulation  of  the  location  of  une  family  and  multi-family 
^^louscs.  as  such  uses. 

If   the  present   statute   docs  not  authorize  the   creation  of   such   resi- 
lential  districts,  tlie  IcRislature  may.  if  desired,  pass  a  statute  providing 
[or  such   diMricts.   if  not  contrary  to  the  constitution  of   the   state  and 
ition.    With  resard  to  the  constitutional  question,  sec  p.  291  of  this  work- 
Such  a  statute  (P.  L.  1922,  p.  277,  ch.  162.  Amending  P.  U  1920^  ch. 
>)  has  now  been  passed. 

^With  regard  to  the  New  York  Commission  and  its  work  see  p.  271. 

"  In   the   fnllowiuK  laws  there  are  no   special   provis-ions   with   regard 

f'->n  and  .idnption  of  the  Zone  regulation  and  plan;  Massa- 

Jersey.  19**0.  ch.  240;  New  York  cities  law;  Pennsylvania, 

i^^   ".liici   law;    Wisconsin.     In   Wisconsin   ten  voters  can  petition 

ioninji  rtKolation.     Under  the  Washinjrton  law  the  rcKulation  and 

T,-  f  r,'i:.r,-,i  nnd  adoptcd  by  a  special  body  made  up  of  the  commis- 

trict  and   a   few  additions. 

.1;.  cb.  54;  lOiH.  ch.  146.  as  amended  by  19JO,  ch.  J74: 
tpai,  ch.  J76. 
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port  has  been  received ;  and  then  by  a  majority  vote,  as  in  other 
matters.^^  can  take  such  action  as  it  sees  fit. 

Amendments. — As  a  rule  the  zoning  laws  recognize  tlm 
zoning  regulations  and  the  districts  created  under  (htm.  al* 
though  properly  subject  to  change,  should  be  stabilized  as  mwh 
as  possible.  To  tliat  end  they  occasionally  provide  that  the 
special  body  or  planning  commission  that  prepared  the  rtgtib- 
tion  and  plan  shall  investigate  and  report  to  the  council  on 
amendments  before  the  council  shall  act  on  them.**  UsuaUj. 
however,  the  action  of  interested  property  owners  is  relied  on. 
Thus  the  New  York  laws  provide  that : 

"If  ...  a  protest  against  such  amendment,  supplement  or 
change  be  presented,  duly  signed  and  acknowledged  by  the 
owners  of  twenty  per  centum  or  more  of  any  frontage  pro- 
posed to  be  altered,  or  by  the  owners  of  twenty  per  centum  of 
the  frontage  immediately  in  the  rear  thereof,  or  by  the  owuers 
of  twenty  per  centum  of  the  frontage  directly  opposite  the 
frontage  proposed  to  be  altered,  such  amendment  shall  not  he 
passed  except  by  the  unanimous  vote  of  the  council"** 
In  giving  the  property  owners  the  right  to  require  that 
amendments  and  changes  shall  be  passed  by  more  than  a  nu-  ^ 
jority  vote  of  the  legislative  body  of  the  city,  many  of  the  B 
zoning  laws  follow  New  York,  but  as  a  rule  do  not  require  a 
unanimous  vote  for  the  purpose. °° 

"In  Ohio  a  three-fourths'  vole  of  the  entire  mcmhrrship  of  lh«  coon- 
cil  is  required  to  vary  from  the  report.     See  also  the  TllIf>ot$  Uw. 

•New  Jersey.  1917.  ch.  54.  New  Jersey  191S.  ch.  14b,  as  ameoM  W 
1920,  ch.  274.    Missouri,  1921,  p.  4S1,  approved  April  t. 

•The  quotation  i^  from  the  New  York  Cities  law.    Tht  law  for  Kf» 
York  City   is   practically  the  same. 

"  In  Massachusetts  the  statute  empowering  dti<^«  and  Ithpttw  1«  p» 
zoning  regul^itions  (1920,  ch.  601)  provides  (sec    '  "'  f-Tts 

of  real  estate  in  a  city  which  would  he  affecte-i  /rd 

or  modification  objects  thereto,  it   shall  not   '^ 
cept  by  a  unanimous  vote  of  all   the  mem' 
in  no  case  shall  an  ordinance  or  bylaw  ry.\. 
of  this   act   be   repealed  or  modified  cxcep: 
the  members  of  the  city  council,  or  by  a   i 

of  a  town  voting  thereon  at  an  anotial  or  special  lawn  TznTcting  ^oiy  oiM 
lor   the   purpose." 

Tl)e  meaninir  of  the  word  ";■' 
jret  been  judicially  determined.     I* 

the  fitaiutc»  and  ordin.incci  u^u.ii  ^-a**. 

b«  deemed  to  be  affected,  and  th- 
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Boards  of  Appeal. — The  statutes  and  ordinances  dealing 
ith  building  are  invariably  full  of  technical  details.     Such 
lails  are  to  be  found  in  greater  number  in  the  building  code 
i  a  city  than  in  its  zoning  ordinance:  but,  for  all  practical  pur- 
the  code  and  the  ordinance  are  one  long  and  complicated 
ition  witli  which  the  builder  must  comply.     A  failure  to 
ohser\'e  these  requirements  always  involves  work  to  be  done 
increased  carrying  charges,  loss  of  income  and  heavy 
ises  of  many  sorts.     It  is  therefore  important  that  there 
lould  be  a  quick  hearing  and  appeal  from  any  contested  deci- 
ion  of  the  city  officials  who  enforce  these  ordinances.    In  New 
ork  City,  boards  of  ai>peal,  created  to  revise  the  decisions  of 
tials  acting  under  other  statutes  and  municipal  regulations 
nth  regard  to  buildings,  were  empowered  to  perform  the  same 
[imction  in  the  administration  of  the  zoning  resolution;  and 
(ost  of  the  states  in  their  zoning  laws  now  authorize  the  munic- 
lities  having  the  right  to  pass  zoning  ordinances,  to  em- 
power existing  bodies  to  hear  appeals  or  create  bodies  for  the 
purpose.    For  reversal  more  than  a  majority  vote  is  generally 
squired. 

A  function  of  boards  of  appeal  quite  as  important  as  the 

correction  of  errors,  is  that  of  deciding  border  line  and  excep- 

ional  cases,  and  of  varying  the  requirements  of  zoning  regu- 

itions  in  harmony  with  their  spirit,  in  cases  where  to  carry 

them  out  literally  would  cause  unnecessary  and  excessive  hard- 

lip.     On  this  subject  Edward  M.  Bassett,  Esq.,  Counsel  of 

he  Zoning  Comniittee  of  New  York  City  says:  •** 

*Tf  zoning  were  done  under  eminent  domain  there  would  be  no 
iccial  need  for  a  board  of  appeals.  The  only  effective  zoning,  how- 
ver,  is  done  under  the  police  power  of  the  state.  This  power  can 
ily  be  invoked  for  the  health,  safety,  morals  and  general  welfare  of 
le   community.     No  money  compensation   is   made  to  land  owners 

tlthouRh  they  part  with  somewhat  of  the  absolute,  unqualified  con- 
-ol  of  their  own  property.     All  owners  are  supposed  to  be  benefited 

iy  regulation  in  the  interest  of  the  community  whereby  each  owner 

In  a  pamphlet,  published  in  1921,  entitled  TAt*  Hoard  of  Apteats  in 
\7-  -'  '^'"  Zoning  Committee  is  a  voluntary  organiMlion,  which  exists 
\  sc   of    aiding    in   the   enforcement    of    the   New    York   Citjr 

^  i..   .„:.on,  and  incidentally  is  of  great  aid  to  zoning  in  other  parts 

f  thii  eonntry.    The  second  edition  of  this  pamphlet  is  in  press. 
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to  some  extent  is  compelled  so  to  use  his  own  as  not  to  injure  aiKxW, 
and  therefore  each  owner  cannot  complain  so  long  as  this  coaam- 
nity  power  is  exercised  reasonably,  impartially  and  without  ooii6kv 
tion  or  arbitrariness.  The  zoning  resolution  of  the  dty  of  New  Yort 
which  city  was  the  first  in  this  country  to  attempt  comprchciisin 
zoning,  has  been  pronounced  constitutional  by  ilv  ■  coon  U 

the  state  because  that  court  considered  it  to  be  a  r<..  -   and  doo* 

confiscatory  exercise  of  the  police  power. 

***In  a  great  metroputis  like  New  York,  in  which  the  public  hcstt, 
welfare,  convenience  and  common  good  are  to  be  considered,  I  i» 
of  the  opinion  that  the  resolution  was  not  an  incumltrance,  «isia  ir 
was  a  proper  exercise  of  the  police  power.  The  exercise  of  mA 
power,  within  constitutional  limitations,  depends  largely  utMxi  kbe 
discretion  and  good  judgment  of  the  municipal  authoritirs  ini& 
which   the   courts   are    reluctant   to   interfere.     T  ''  ai 

individual  and  the  use  of  his  property  may  be  re.  4>la 

Trust  Co.  V.  Williams  BIdg.  Corp..  220  N.  Y.  313. 

*'Wherever  the  application  of  a  zoning  ordinance  is  Arbttrvy  tbe 
courts  are  likely  to  declare  it  void  in  that  particular.  After  an  oriSi- 
nance  has  been  declared  void  in  five  or  six  particulars  it  has 
binding  force.  Just  here  is  where  the  need  of  a  board  of 
eomes  in.  However  careful  the  council  may  be  to  avoid  pi 
that  may  turn  out  to  be  arbitrary,  every  builder  knows  that 
lional  situations  will  arise  where  the  written  rule  t  •  ^  irwlc 

right  thing  in  a  specific  case.     No  words  of  a  wr  can  pre- 

scribe what  ought  to  be  done  in  the  thousands  of  exception>  wind 
can  arise  in  the  construction  and  use  of  buildings.  The  council  oi« 
large  city  cannot  and  ought  not  to  give  its  time  to  granting  spedne 
permits  for  buildings.  The  ordinance  and  maps  should  be  cooqKr- 
hcnsive  and  when  altered  the  alterations  should  apply  cnrnprdbca* 
sively  and  not  be  limited  to  a  single  building  or  plot.  Soi 
that  can  investigate  the  environment,  view  the  plot  or  bi. 
necessary  and  express  an  expert  opinion  on  the  sit^iation,  &lMuitl  ii 
proper  cases  under  the  guidance  of  the  rules  laid  down  by  the  con- 
cil  be  given  power  to  vary  the  strict  letter  of  the  Uw, 

*'An  outlying  unbuilt  district  may  properly  l.<  /oti.,T  n^  rxtdco- 
ttal.     In  it  there  may  be  a  hill  composed  of    .  vflt 

blocks.    It  is  both  economy  and  common  sense  Li.^. 
have  authority  to  permit  the  temporary  use  of  cev.. 
The  ordinance  should  give  such  power  to  a  bo**  u' 

there  is  no  board  of  appeals,  the  council   itself  u  tio- 

sider  the  question  of  .;  '  e  sand  b 

to  ail  unrcitricicd  disi  .it  the  cc; 

built  and  operated.     But  this  change  would  op.  i 

chemical   factory  or  .".omc  other   nuisance   fiivi         ....- ,— 

prevent  the  upbuilding  of  the  district  with  good  rcfitdeoocft. 


»LANNING  ADMINISTRATION  IN  THE  UNITED  STATES     sn 


^Uu 


cr  horn  of  the  dilcnima  would  be  for  the  council  to  make  a  specific 

ption  for  the  sand  hill  and  allow  cement  blocks  to  be  made  tem- 

nly.     Where,  however,  the  council  itself  goes  into  the  field  of 

ing  specific  exceptions  for  particular  plots  or  buildings  all  over 

lh€  city,  it  would  mean  the  breakdown  of  the  zoning  ordinance.    The 

est  way  to  handle  the  subject  is  for  the  council  lo  control  the  ordi- 

ance  and  maps  which  should  be  as  permanent  as  possible,  and  & 

rd  of  appeals  should  exercise  discretion  on  specific  permits  o£ 

ccptiona!  character. 

"Sometimes  the  dividing  line  between  residence  and  business  dis- 
\h  will  run  tlirough  a  single  lot  leaving  the  business  portion  loo 
W  for  a  suitable  store.  The  owner's  neighbors  on  cither  side  may 
vc  had  stores  erected  before  the  passage  of  the  zoning  ordinance, 
that  his  lot  is  not  eligible  for  a  residence.  If  now  he  cannot  put 
a  pa^-ing  store,  his  property  is  practically  confiscated  by  the  lon- 
j  ordinance.  The  court  would  very  likely  declare  that  in  his  case 
e  zoning  ordinance  is  arbitrary  and  void.  A  well  drawn  ordinance, 
wcver,  should  provide  that  in  exceptional  cases  like  this  a  board  of 
peals  should  have  power  to  issue  a  permit,  allowing  the  store 
ilding  under  suitable  safeguards  to  be  projected  into  the  residence 
strict  If  there  was  no  board  of  appeals,  the  owner  could  obtain 
writ  of  mandamus  against  the  building  commissioner  who  refused 
his  permit  for  a  store  building.  This  would  bring  directly  before 
urts  the  question  of  whether  the  ordinance  in  this  particular 
arbitrary  and  void,  and  the  courts  would  probably  say  that  it 
WIS.  If.  however,  there  was  a  board  of  appeals  given  authority  in 
ihc  ordinance  to  exercise  its  discretion  in  border-line  cases,  the 
wner  could  not  at  once  obtain  a  writ  of  mandamus.  He  must  first 
hausl  the  remedies  which  the  law  has  given  him.  If  there  is  a. 
board  of  appeals  willi  power  to  issue  permits  in  exceptional  cases 
kc  his,  he  must  make  his  application  to  the  board  of  appeals,  which 
plication*  if  meritorious,  would  be  granted.  If  the  board  of 
als  considered  that  the  application  was  not  meritorious,  then  the 
net  could  not  obtain  his  writ  of  mandamus  with  any  cliance  of 
The  court  trying  the  case  would  say  that  an  expert  body 
lly  constituted  under  the  law  of  the  state  and  appointed  by  the 
y  had  given  him  his  day  in  court  and  had  found  that  his  applica- 
on  was  not  meritorious.  His  legal  counsel  would  probably  advise 
Im  against  the  mandamus  and  would  apply  for  a  writ  of  certiorari 
review  the  action  of  the  board  of  appeals.  This  review  is  usually 
dtcatcd  on  the  constitutionality  of  the  ordinance.  In  the  five 
ars  of  operation  of  the  zoning  resolution  of  the  city  of  New  York 
t  A  single  writ  of  mandamus  under  it  against  any  one  of  the  bor- 
h  building  superintendents  has  come  up  for  trial.  Such  qucs- 
%  have  always  gone  before  the  board  of  appeals  where  a  very 
rge  proportion  of  them  have  beta  settled  to  the  satisfaction  of  the 
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litigants.  The  decisions  of  the  board  of  appeals  have  been  rcviewri 
by  certiorari  in  a  considerable  number  of  casc5  but  withotit  dasaic: 
or  danger  of  damage  to  the  integrity  of  the  zoning  resoluilon.  If  ibi| 
city  of  New  York  did  not  have  a  txiard  o(  appeals  in  conoi 
with  the  zoning  resolution  with  Its  duties  defined  in  t}ie  cftarter  afid] 
the  resolution  itself,  there  is  no  doubt  that  numerous  cases  woaldi 
have  come  before  the  courts  involving  the  Constitulionalttj  of  thtj 
zoning  resolution.  The  decisions  in  some  of  these  cases  would  un* 
doubtedly  have  been  adverse.  Instead  of  this  the  existence  ot  ihcj 
board  of  appeals  has  probably  been  the  greatest  clement  in  aukiii(| 
possible  the  remarkable  statement  that  for  five  years  there  has 
been  any  declaration  of  a  court  that  any  provision,  however  mil 
of  the  New  York  zoning  resolution  and  maps  is  un:         -   'anal 

"The  two  illustrations  given  above  could  be  iV'  Like  ittj 

exceptional  situations  those  arising  in  the  planning  oi 
unexpectedly.     No  words  can  be  comprehensive  enouc 
them  all.    Some  of  them  arise  where  lots  arc  of  odd  sizes  ^nd  siiapekj 
Sometimes  a  new  building  is  the  completion  of  a  unit,  pan  of 
was  built  before  the  zoning  ordinance,  and  adaptation  is  oeccssaO' 
Sometimes  a  required  court  would  only  t>e  of  advantage  to  an  esiit< 
ing  building  that  had  left  no  open  space  whatever.    Sometime*  tttu\ 
unnecessary   expense   can  be   avoided   in   the   design   of   a   bntiseflj 
building  and  yet  it  can  be  adapted  to  the  spirit  of  the  law* 
times  it  is  the  prevention  of  public  garages  near  schools  andi 
pitals  when  located  in  districts  which  otherwise  would  pcrrait 
Sometimes  it  is  the  enlargement  of  a  store  or  factor)'  on  land 
owned  and  where  irremediable  loss  would  be  caused  to  the  or 
they  were  compelled  to  move  elsewhere   in  order  to  enlarge  thK? 
building  space.     Many  such  situations  would  be  fraught  with  danv^j 
to  the  zoning  plan  if  there  were  no  hoard  of  appeals.'** 

"  .\  hoard  of  appeals,  having  the  right  to  give  or  withhoH  rc'ief  i*.  fs 
discretion,   may   grant   it   subject   to   conditiuns.  and    ' 
which  it  could  not  get  in  any  other  way.     By  ihi^  'i 
appeals  of   New  York  Citv  lias  repeatedly 
such  AS  that  the  fagade  nr  a  husinrAs  stru 

ness  into  a   rcsidcniial   district   ^lIouId,  on  thr   .-  - 

Vtructcd    with    due    rcRard    to    Ihr    amenities    ni  rid 

Sometimes   the  condition   is   imp«:i5f(I   to  prf^'-*^  .  .  .uinrt 

of  the  more  restricted  district,  as  when  thi.  bosai)* 

Structure  tc  ti.ive   \\s  entrances  all  on   the  !-,.  koC 

extent  ki  loyccs  and   cu?;tomer.H  off  thr 

II   is    II  .    to   nrvte  that    in  ClrvfbnH.   '    '  -ft^* 

is  Riven  the  puwtr  to  n 
butldini?  ttnr.  or  scthac 
('*'"'  uu:   ri 

.III-;        ll.tT'.        [..n...       ...■['■'-■i-        ..,.-.1.        ,-.,-,.,..,         .., • 1,         ih*      PJUit 

power,  binding  on  tUem.  say?  that  the  plun  miai  be  preianicd  to  be  A 
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For  the  creation  of  boards  of  appeal  statutory  authority  is 
ressary;  it  cannot  be  done  by  the  vote  of  tlie  legislative  body 
the  city  alone.  In  passing  upon  the  validity  of  such  a  vote 
tlie  upper  legislative  authority  of  New  York  City,  creating 
a  board  the  New  York  court  said: 

*mic  board  of  estimate  having  l>cen  vested  by  the  legislature  with 

power  of  framing  the  regulations  and  restrictions  provided  for 

the  acts  of  1914  and  1916,  could  not^  in  the  absence  of  express 

^islative  authority,  depute  to  an  inferior  hoard  the  power  to  dis- 

in  its  discretion  with  compliance  with  such  regulations.  If  the 
ird  of  estimate  had  such  a  power  to  he  exercised  or  not  in  its 

ion,   it   could   not   delegate   such   discretion   to   a   subordinate 

istrative  or  ministerial  board.  Birdsail  v.  Clark,  73  N.  Y.  73; 
lips  V.  City  of  Nczv  York,  112  id.  216,  220;  Ontario  Knitting  Co. 
SioU,  205  id.  409,  416.     The  question  has  ceased  to  be  of  impor- 

for  future  cases,  because  of  the  amendment  made  this  year  to 
;ion  242b,  which  expressly  authorizes  the  t>oard  of  estimate  to 
ifcr  such  power  on  the  board  of  appeals."** 


Where  a  board  of  appeals  is  endeavoring  to  obviate  prac- 
:al  difficulties  and  avoid  unnecessary  hardships  in  the  admin- 
ration  of  a  zoning  regulation,  there  seems  to  be  a  tendency 
►r  it  unduly  to  magnify  its  powers.     In  this  connection  Mr. 
Bassett  says :  ^* 

'Before  the  board  of  appeals  can  make  an  adjustment  under  this 
fvision  it  must  first  find  that  there  is  a  practical  difficulty  or  an 
(necessary  hardship,  and  after  that  find  and  prescribe  an  altema- 
Tnethod  that  is  in  harmony  with  the  purpose  and  intent  of  the 
ling  resolution.     If,  for  instance,  the  board  of  estimate  has  made 
certain  street  block  a  business  district,  it  is  not  within  the  power 
the  board  of  appeals  to  declare  that  the  street  is  so  depressed  that 
U  an  mineceisary  hardship  tn  prevent  a  lot  owner  from  building 
'public  garage  which  is  prohibited  m  such  a  district.     If  the  locality 
so  depressed  as  to  warrant  this  statement,  the  hoard  of  appeals 
refer  the  applicant  to  the  hoard  of  estimate  so  that  the  board 
itc  as  the  legislative  authority  of  the  city  may  change  the 
from  business  to  unrestricted.     It  is  not   for  the  board  of 

I--    .-.,..   l,.-.-ii,ito   an   appeal   is   allowed   in   the   act   to   the   regular 
Whitney  c1  al.,  95  Conn.  357  ( 1920).  sec  also  Ingham 
.  Conn.  317   (1920).     For  a   further  reference   lo  this 
wK^   scr   p.   30. 

"  People  rx  reL  Bcinert  v.  Miller,  too  Misc.  3'8  at  326. 
^In  the  pamphlet  jatt  cited. 
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appeals  to  endeavor  to  make  this  piece   of  legis!:  ■  •  lo^  i^ 

form  of  a  non-conforming  permit  on  the  ground  ot  iry  has^ 

ship.  Similarly  if  such  a  locality  is  a  residence  district,  it  is  not  lor 
the  board  of  appeals  to  say  that  stores  have  become  so  niuxierom.  lioi 
on  the  ground  of  unnecessary  hardship  it  will  permit  ancMber  siaci 
to  be  built  by  the  applicant.  That  is  alteration  and  not  adjtutnua. 
If  the  district  has  become  so  much  of  a  business  district  thai  it  »  an 
unnecessary  hardship  to  prevent  a  man  from  building  a  slort,  iha 
it  is  for  the  board  of  estimate  to  make  it  a  business  distfia  ami  rai 
for  the  board  of  appeals  to  try  to  accomplish  the  s^me  retab  by 
exceeding  its  powers.  The  provision  giving  the  board  of  appcftb 
power  to  vary  in  cases  of  unnecessary  hardship  »s  a  salutar>-  one 
where  it  is  meant  to  apply.  These  comprise  architect^ir->^  r.,'-'-.^\tin 
in    designing    buildings,    adaptation    of    buildings    to    <  iry. 

unusual  lots  or  environment,  completion  of  architectural  iinis  airci^y 
partly  built  and  a  multitude  of  adjustments  that  the  huniLn  tniad 
cannot  foresee  or  express  in  words.  In  general  what  can  be  eqialH 
well  accomplished  by  a  change  in  the  resolution  or  maps  ts  arm 
within  the  power  of  the  board  of  appeals  but  always  within  ih*  power 
of  the  hoard  of  estimate  and  apportionment.  'Equally  well  acocRB- 
plished'  means  so  accomplished  for  the  benefit  of  the  comxmmity  and 
not  for  the  benefit  of  the  applicant." 


To  the  same  effect  is  a  receiit  decision  of  the  New  Vont 
courts,  in  rendering  which  the  judge  says:** 

"But  the  board  contends  it  had  the  power  to  grant  this  appf^- 
tion  under  section  20  of  the  zone  regulations  without  n^'>  ' 
consents.     This  seaion  provides,   'Where   there   arc   practi   - 
culties  or  unnecessary   liardships   in   the   way   of   carrying  out  tkc 
strict  letter  of  the  provisions  of  this  resolution  the  board  of  appeilf 
shall  have  power  in  a  specific  case  to  vary  any  such  provisaoos  in 
harmony  with  its  general  purpose  and  intent  so  thai    ' 
safety  and  general   welfare  may  be  secured  and 
,done.  .  .  .'  Apparently    tlie    board's    contention    is 
pves  them  the  power  to  do  whatever  they  think  1 
of  the  provisions  of  the   statute.     But   it   does  not   gr: 
power.     The  board  cannot  wholly  disregard  l)ic  fra-. 
statute  or  of  the  rcgulitions.     It  can  merely  'var>- 
stantial  justice'  when  the  'strict  letter'  of  the  prov 
hardships.    The  provisions  of  this  section  arc  iiln 
those  of  subdivision   5  of   section   7T9  01   the   ch;i 


Curdle** 


5^9  ' 

sec  il.. .-,.,«.  ..  ^ ^,  -.w  ..     . .  ^^y,  i,  .v'"  .  i  • 

V.  Leo,  loB  MiscclUncdus  Reports  (N.  Y.)  39  (1919). 
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chapter  503  of  the  Laws  of  1916.  And  under  that  section  it  has  been 
held  that  the  board  could  not  disregard  the  provisions  of  ihe  statute. 
People  ex  ret.  Cockcroft  t*.  Miller,  187  App,  Div.  704.  And  the  zoning 
resolutions  have  the  force  and  effect  of  a  statute.  Matter  of  Stubbe 
V.  Adamson,  220  N.  Y.  459,  465." 

On  the  other  hand  it  is  not  for  the  court  to  substitute  its 
judgment  with  regard  to  the  proper  solution  of  a  zoning  diffi- 
culty for  that  of  the  hoard  of  appeals.  In  reversing  the  deci- 
sion of  the  judge  of  an  inferior  court  who  had  forgotten  this 
principle  the  upper  court  said :  ^* 

"There  is  ...  a  presumption  in  favor  of  the  correctness  of  the 
determination  arrived  at  by  the  board  of  appeals,  and  the  court 
should  not  interfere  with  the  discretion  vested  in  that  body  unless 
that  discretion  has  been  arbitrarily  exercised  or  is  erroneous  in  law. 
The  hearings  before  the  board  of  appeals  arc  not  intended  merely  as 
the  first  step  in  an  application  to  the  Supreme  Court  for  a  permit, 
and  the  Supreme  Court  should  not  upon  the  hearing  of  a  writ  of 
certiorari  reverse  a  determination  of  the  board  of  appeals,  even 
though  the  justice  presiding"  might  himself  have  arrived  at  a  dif- 
ferent conclusion  if  the  applicntion  h.id  been  submitted  to  him  in  the 
first  instance,  and  he  had  a  right  to  exercise  his  own  untrammeled 
discretion,  .  .  .  Each  application  must  be  determined  upon  its  own 
merits,  and  persons  aggrieved  by  a  decision  of  the  board  of  appeals 
have  a  right  to  appeal  from  such  decision,  but  such  decisions  in 
nowise  affect  property  holders  in  other  sections  of  the  city  and  in 
nowise  bind  the  board  of  appeals  when  new  applications  are  made 
for  similar  relief.  It  is  true  that  the  law  presumes  that  the  board  of 
appeals  will  act  reasonably  upon  all  applications  brought  before  them, 
and  so  far  as  possible  will  arrive  at  its  decisions  in  all  cases  by  the 
application  of  the  same  rules  and  methods  of  reasoning,  but  each  case 
must  stand  or  fall  upon  its  own  peculiar  facts,  and  even  though  I 
might  believe  that  in  some  instances  the  hoard  of  appeals  gave  greater 
weight  to  the  interest  of  the  applicant  and  less  weight  to  the  position 
of  other  property  holders  than  it  has  done  in  this  case,  that  fact  would 


"People  ex  rel.  Rnth  v.  Leo  ct  al.,  New  York  Supreme  Court,  New 
York  County.  Nm/  York  Law  Journal  March  29,  r92i.  pp.  2195  and  2196. 
Sec  also  People  ex  rcl.  Facey  v.  Leo.  110  Misc.  5*^:  ^.^f*  ^-  ^-  602. 

People  ex  rel.  Helvetia  Realty  Co.  v.  Leo,  New  York  Law  Jountal, 
June  29,  1920,  p.  1101;   195  App.   Div.  887. 

People  ex  rel.  Sondcro  v.  Walsh,  108  Misc.  103. 

Matter  of  West  Side  Mortgage  Co.  of  New  York  v.  Leo,  174  N.  Y. 
Supp.   4M. 

People  ex  rel.  nepcnhcimer  v.  Leo,  New  York  Law  Joumait  May  8^ 
1918;  186  App.  Div,  893. 
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constitute  no  ground  for  a  reversal  of  this  decision  of  the  botrd  ol 
appeals  if  upon  the  facts  proven  here  that  decision  is  not  unreanB- 
able  as  a  matter  of  law.  It  follows  that  the  writ  must  be  dimwiB^ 
with  costs." 

Importance  of  Adimnistration. — With  the  growth  and 
ever-increasing  density  of  population  in  our  cities,  the  need  of 
more  detailed  and  stricter  regulation  of  the  interrelated  rig^ 
of  the  city  dwellers  is  more  and  more  evident.  While  it  is  true 
that  the  failure  to  enact  such  regulations  would  be  a  failure  to 
provide  for  the  well-being  of  the  inhabitants  of  the  city,  it  b 
also  true  that  the  enforcement  of  these  regulations  is  a  growing 
burden  to  certain  classes  in  the  community,  and  an  increasing 
expense  which  ultimately  is  borne  by  the  city  dwellers  as  a 
whole.  It  is  therefore  essential  that  these  ordinances  should 
receive  careful  study,  in  order  that  they  may  be  simplified,  and 
enforced  justly  and  with  the  least  possible  hardship  to  those 
compelled  to  comply  with  them. 

Note  I 

GENERAL  PLANNING  LAWS  IN  THE  UNITED  STATES 

No,  I.    The  Minnesota  Planning  Law" 

Sec.  I.  City  Planning  Department  for  Minneapolis;  Commissio* 
and  Membership.  That  an  additional  executive  department  in  the 
government  of  cities  of  the  first  class  not  organized  under  section  36 
of  article  IV  of  the  state  constitution  shall  be  created  to  be  known 
as  the  "city  planning  department"  which  shall  be  in  charge  of  a  city 
planning  commission,  consisting  of  nine  persons.  One  shall  be  the 
mayor  of  the  municipality;  the  city  council,  the  school  board,  the 
park  board  and  the  county  board  of  the  county  in  which  the  munici- 
pality is  situated  shall  each  select  one  of  its  own  members,  as  a  mem- 
ber of  the  commission,  in  Januarj-  of  each  odd  numbered  year;  and 
four  legal  voters  of  the  niunicipality  not  members  of  any  of  the  above 
bodies  or  boards  shall  be  appointed  by  the  mayor  with  consent  of  the 
city  council  of  the  municipality.  The  first  appointments  shall  be 
made  as  soon  as  practicable  after  the  passage  of  this  act. 

Tlie  appointed  members  of  the  commission  shall  serve  for  fodr 
years.  The  first  members  first  appointed  by  the  mayor  shall  ao  dit^ 
sify  themselves  by  lot  that  one  of  the  number  shall  go  ont  of 

"  lyiy.  ch.  .iyj,  p.  3T0  (Approved  April  17). 
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the  end  of  January  of  tlie  odd  year  next  after  their  appointment; 
e  at  the  end  of  one  year  thereafter,  and  one  at  the  end  of  two  years 
ereaftcr:  and  shall  certify  the  result  of  the  classification  to  l!ic  city 
crk.     Vacancies  for  any  xmcxpircd  term  shall  be  filled  by  appoint- 
ment as  in  the  first  instance. 

The  members  of  the  commission  shall   serve   without  compensa- 
ion,  but  the  commission  may  with  the  consent  of  the  city  council 
ploy  engineers  or  other  persons  and  incur  such  other  expenses  aa 
c  deemed  necessary. 
The  commission  shall  make  and  alter  rules  and  regulations  for  its 
organization  and  procedure.     It  shall  make  an  annual  report  to 
the  city  council. 

The  term  "city  council"  means  the  principal  governing  body  of 
lljc  municipality. 

Sec.  2.  Powers  of  commission.  The  city  planning  commission 
shall  have  power,  except  as  otherwise  provided  by  law: 

X.     To  acquire  or  prepare  a  comprehensive  city  plan  for  the  future 
ysical  development  and  improvement  of  the  cit>-,  based  primarily 
upon  public  utility,  convenience  and  general  welfare,  which  plan  shall 
be  known  and  designated  as  the  official  city  plan. 

3.  To  prepare  and  recommend  to  the  proper  officers  of  the  munici- 
pality, specific  plans  for  public  improvements  consistent  with  the  com- 
prehensive plan  for  the  city. 

3.     To  recommend  to  the  city  council  of  the  municipality,  ordi- 
ces  regulating  the  height,  location  and  ground  areas  of  buildings 
d  structures,  and  ordinancbs  providing  for  the  division  of  the  city 
to  districts  or  zones  l>ased  upon  the  height,  ground  areas  and  use 
of  all  buildings  and  structures. 

Sec.  3.  City  council  may  grant  certain  powers.  The  city  coun- 
I  of  the  municipality  may  pass  ordinances  authorizing  the  city  plan- 
ng  department  to  administer  and  enforce  ordi^ianccs  relative  to 
ty  planning. 

Sec.  4.     Coinmisstons  to  approve  public   improvements  contem^ 

^aied.    No  public  improvements  shall  be  authorized  to  he  constructed 

the  municipality  until  tlie  location  and  design  of  the  same  have 

on  approved  by  the  city  planning  commission,  provided  in  case  of 

tl  the  connnission  shall  communicate  its  reasons  to  the  city 

r  other  governing  body  which  has  control  of  the  construc- 

n  ot  the  proposed  improvement;  and  the   majority   vote  of   such 

y  shall  be  sufiicicnt  to  over-rule  such  disapproval.     If  the  reasons 

r  disapproval  arc  not  given  to  the  city  council  or  other  governing 

y  within  thirty  days  after  the  plans  for  the  public  improvements 

e  submitted  to  the  city  planning  commission,  said  plan  shall   be 

mcd  10  be  approved  by  the  city  planning  commission,  provided 

at  the  term  "public   improvements*'  shall   as  herein   used   include 

works  of  art"  as  defined  in  chapter  154,  General  Laws  1901. 
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Sec.  5.  Plans,  plats,  etc,  to  be  submitted  to  cottnuission  for  ^ 
proval  or  rejection.  All  plans,  plats,  or  replats,  of  land  hereafter 
laid  out  in  building  lots  and  streets,  alleys  or  other  portions  of  the 
same  intended  to  be  dedicated  to  public  use,  or  for  the  use  of  pur- 
chasers or  owners  of  lots  fronting  thereon,  or  adjacent  thereto,  and 
located  within  the  city  limits,  shall  be  submitted  to  the  city  plamting 
commission  for  its  approval ;  and  it  shall  be  unlawful  to  receive  or 
record  such  plans  in  any  public  office  unless  the  same  shall  bear 
thereon,  by  endorsement  or  otherwise,  the  approval  of  the  city  plan- 
ning commission.  The  disapproval  of  such  plan,  plats,  or  replats,  by 
the  city  planning  commission,  shall  be  deemed  a  refusal  by  the  city 
of  the  proposed  dedication  shown  thereon.  The  approval  of  the  com- 
mission shall  be  deemed  an  acceptance  by  the  city  of  the  proposed 
dedication;  but  shall  not  impose  any  duty  upon  the  city  concerning 
the  maintenance  or  improvements  of  any  such  dedicated  parts,  until 
the  proper  authorities  of  the  city  shall  have  made  actual  appropria- 
tions of  the  same  by  entry,  use  or  improvements. 

The  duty  of  the  city  planning  commission  in  accepting  or  reject- 
ing a  plat  shall  be  deemed  legislative  and  discretionary  and  not 
administrative. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and  after 
the  date  of  its  passage  and  approval. 

No.  2.    The  New  Jersey  Municipal  Plan  and  Art  Comuissioh 

Act* 


Ntme  of 

act. 
Applies- 

tiOD. 


Commit 
aion   ftp* 


pointec 


Member* 
■hip. 


Appoint- 
ments. 


Term. 


1.  This  act  may  be  referred  to  as  the  "Municipal  Plan  and  Art 
Commission  Act."  It  shall  apply  to  all  third  class  cities,  fourth  class 
cities,  boroughs,  towns,  townships  and  incorporated  villages  of  this 
State  (and  only  to  those)  which  shall  accept  the  provisions  of  this 
act  as  hereinafter  stated. 

2.  Any  municipality  mentioned  in  section  one  of  this  act  may  bjr 
a  majority  vote  of  the  mayor  and  common  council,  or  other  similar 
governing  body  of  whatsoever  name  called,  authorize  the  appointment 
of  a  municipal  plan  and  art  commission  for  such  municipality.  Such 
commission  shall  consist  of  six  men,  all  of  whom  shall  reside  in  said 
municipality,  and  one  of  whom  may  be  a  member  of  the  common 
council  or  other  similar  governing  body  of  the  municipality.  The 
commissioners  shall  be  appointed  by  the  mayor  or  other  head  of  the 
municipality,  with  the  advice  and  consent  of  the  council  or  other 
similar  governing  body,  as  the  case  may  be.  Each  commissioner  shall 
be  appointed  for  a  term  of  six  years,  except  that  when  the  commission 
shall  be  first  created,  one  commissioner  shall  be  appointed  for  a  tens 
of  six  years,  one  for  a  term  of  five  years,  one  for  a  term  of  tar 

"P.  L.  191 5,  p.  350,  ch.  188,  as  amended  P.  L.  1920^  p,  414  dk»  fl^ 
and  supplemented  P.  L.  1916,  p.  377,  ch.  175. 
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^  one  for  a  tcrrn  of  three  years,  one  for  a  term  of  two  years 
inc  for  a  term  of  one  year,  except  also,  in  case  of  any  vacancy 
occurring:  in  said  commission,  the  vacanc>'  shall  be  filled  for  the 
balance  of  the  unexpired  term  in  eacli  instance  as  it  arises;  to  the 
end  that  such  commission  shall  be  maintained  as  a  continuing  body 
with  norniallT  one  commissioner  to  be  nominated  by  the  mayor  and 
confirmed  by  the  council  in  each  year.  In  every  municipality  in  which 
a  niMnicipal  plan  and  art  commission  shall  be  appointed  under  the  pro- 
viiu->ns  of  this  act.  the  mayor  or  other  exeaitive  head  of  such  munici- 
pality shall  also  be  ex-officio  a  member  of  such  commission  during 
his  tcrtn  of  ollicc. 

3.*  After  J.-inuary  first,  one  thousand  nine  hundred  and  twenty- 
one  in  every  municipality  mcnlioncd  in  section  one  of  this  act  which 
shall  not  have  constituted  a  municipal  plan  and  art  commission  in  the 
manner  prescribed  in  section  two  of  this  act,  legal  voters  residing 
therein  in  number  equaling  or  exceeding  twenty  per  Centura  of  the 
vote^  cast  in  the  last  precedinjj  election  for  municipal  officers  may,  by 
petition  addressed  to  the  clerk  of  the  county  in  which  such  munici- 
pali!y  is  located,  call  an  election  of  the  lepal  voters  of  such  munici- 
pality to  vote  on  the  question  as  to  whether  such  municipality  shall 
have  a  municipal  plan  and  art  commission  under  the  provisions  of  this 
act.  Such  petition,  with  the  execution  thereof  proven  by  the  oath  of 
one  or  more  witnesses,  shall  be  filed  with  said  county  clerk.  The 
election  shall  be  held  at  the  same  time  as  the  next  succeeding  election 
of  members  of  the  General  Assembly  of  the  State  of  New  Jersey, 
following  the  filinp  of  said  petition  and  by  the  same  election  officers. 
The  ballot  shall  read  as  follows: 


VACAsdefc 


Uayor  an 
ex  officio 
roeinbcr. 


Petition 
(or  clMtioD 
bo  bare 
plan  And 
art  coin- 
miiBioa. 


When 

cleciton 
held. 


Ballots. 


For  the  appointment  of  a  Municipal  Plan  and  Art 
Commission  to  serve  without  pay. 


Against  the  appointment  of  a  Municipal  Plan  and  Art 
Commission  to   serve   without   pay. 


shall  be  printed  on  and  as  a  part  of  the  regular  official  Y)allot.  If 
cross  mark  shall  be  placed  in  the  square  opposite  ttic  words  "For 
ic  appointment  of  a  Municipal  Plan  and  Art  Commission,  to  serve 
ithoui  pay,"  the  vole  shall  be  recorded  as  in  favor  of  the  proposi- 
m.  if  a  cross  mark  shall  be  placed  in  the  square  opposite  the  words 
k^ainst  the  appointment  of  a  Municipal  Plan  and  Art  Commission, 
(o  serve  without  pay/'  the   vote  shall   be  regarded   as  against  the 


Votiac 


As  atncnJed,  P.  L.  1920.  p.  414. 
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ftenlt 
filed. 


Tf  decided 
in  feffirma* 
tive   com* 
mission  a;h 
pointed. 


Annual 
cslinute. 


Appropria- 
tion. 


Quettioa 
of  tiublic 
improve- 
ni«nt»  re- 
ferred to 
comznii- 

siOQ. 


porting. 


proposition.  The  result  of  such  election  shall  be  declared  by  i  Oct 
tificate  or  certificates  signed  by  the  election  officers  conduction  nch 
election  and  within  three  days  after  such  election,  such  certificate  w 
certificates  shall  be  tiled  with  said  county  clerk,  and  a  duplicate  of 
such  certificate  or  certificates  shall,  within  said  three  day».  al»o  he 
filed  with  the  mayor  or  other  head  of  the  governing  body  o(  the 
municipality.  If  the  majority  of  the  votes  cast  at  any  such  tkctjoo 
on  the  question  of  appointing  a  commission  under  th-  t*  of 

this  act  shall  be  in  favor  of  the  appointment  of  a  mur>  ;.  or^i 

art  commission,  such  municipal  plan  and  art  commi&siou  »liaU  be 
appointed  by  the  mayor  or  other  head  of  the  municipality,  with  the 
advice  and  consent  of  the  council,  or  other  similar  body  in  fodi 
municipality,  within  sixty  days  after  the  dale  of  such  election, 

4.  Between  December  fifteenth  and  December  thirty-first  in  cacfc 
year,  every  such  commission  appointed  under  the  provisions  of  ihii 
act  shall  prepare  and  deliver  to  the  mayor  and  council  or  other  he94 
of  the  municipality  in  which  such  commission  exists,  an  itctnind 
statement  of  the  amount  of  money,  if  any,  estimated  to  be  necessary 
for  the  work  of  said  commission  for  the  coming  calendar  year  fian 
January  first  to  December  thirty-first  inclusive,  which  statement  sbaB 
be  for  the  information  of  the  mayor  and  council  or  other  gOTcrainir 
body  of  the  municipality,  which  governing  body  in  its  discreikm 
appropriate  in  the  same  manner  as  other  appropriations  are  made, 
amount  of  such  estimate  or  any  portion  thereof,  and  the  anvoisnc 
appropriated  .shall  be  assessed,  levied  and  collected  in  the  same  nii 
ner  as  moneys  appropriated  for  other  purposes  in  such  monidpAlit^ 
shall  be  assessed,  levied  and  collected. 

5.  All  questions  concerning  the  location  or  acceptance  of  4iy 
public  place,  playground,  parkway,  street,  avenue,  highway,  comnoo. 
boulevard,  square,  park,  or  of  the  design,  acceptance  or  locAiicui  of 
any  bridge,  viaduct,  street  or  park  fixtures  or  stnicturcsi  or  any  pe^ 
lie  building  (including  public  library)  or  works  of  art<  proposed  in 
be  erected  either  wholly  or  partly  by  public  or  pr  '  ils  for  ih* 
benefit  of  the  public  in  such  municipality,  shall  i  d  to  tod 
commission  by  the  mayor  and  council  or  other  simiUr  govcminc  body 
of  such  municipality  for  consideration  and  report  before  finml  acticB 
shall  be  taken  thereon  .by  the  mayor  and  council  or  other  sintltf 
governing  body.  If  no  report  shall  be  made  by  SAid  co: 
within  sixty  days  after  the  receipt  of  such  reference  by 
mission,  the  mayor  and  council  or  other  similar  governing 
proceed  without  a  report,  as  if  this  law  had  not  been  enacted. 
report  shall  be  made  by  the  r  n,  action  '  'layor 
council  or  other  similar  goverr:  in  harm*  ^e 
mendations  of  such  report,  may  be  t«k'.  ' 
action  liy  the  mayor  and  counal  or  ^ 
adverse  to  ibc  recomrocndatioru  of  such  report  shAil  be  valid,  uoku 


I 
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Prepare 
(■Una  for 


Z 


rocnt  of 


tch  action  shall  be  takcD  by  a  two-thirds  vote  of  the  mayor  and 
>uncil  or  other  similar  governing  body. 
The  term  "works  of  art"  as  used  in  this  section,  shall  apply  to    Defioiiion. 
tnd  include  all  monuments,  fountains,  mural  decorations,  sculptures 
and  all  structures  of  a  permanent  character  intended  for  ornament  or 
imitiemoration. 
7*his  act  shall  take  efTect  immediately. 
[The  above  act  has  been  amended  by  adding  the  following:] 

1.  When  any  municipal  plan  and  art  commi^ion  appointed  under 
''        -  of  the  act  to  which  this  is  a  supplement  determines  in  its 

'J'.  :  that  it  is  advisable  and  for  the  best  interests  of  the  city, 

borou^Ii  or  other  municipality  in  which  it  is  appointed,  to  prepare 

dans  for  the  systematic  and  further  development  and  betterment  of    ^^^^y^ 

ich  municipality,  it  shall  then  be  the  duty  of  such  municipal  plan 

id  art  commission  to  prepare  such  plans,  and  in  doing  so  the  said 

licipal  plan  and  art  commission  may  consider  and  investigate  any 

ibject  matter  tending  to  the  development  and  betterment  of  such 

lunicipality  and  make  such  recommendations  as  it  may  deem  advis- 

'ablc  concerning  its  government  and  for  any  purpose  make  or  cause 

to  be  made  surveys,  plans  or  maps.     It  shall  have  the  power  and    Aa^itenti. 

ilhority  to  employ  experts  and  clerks  and  to  pay  for  their  services, 

id  to  pay  for  such  other  expenses  as  such  commission  may  lawfully 

ur  under  the  powers  hereby  granted,  including  the  necessary  dis- 

irscmenis  incurred  by  its  members  in  the  performance  of  their  duties 

members  of  said  commission,  provided  such  disbursements  shall 

Lvc  been  authorized  by  such  commission;  and  furiher  provided,  that    Pnrvitc. 

\t  lota!  amount  so  expended  for  all  purposes  in  any  one  year  shall 

~not  exceed  the  appropriation  for  such  vear  as  heretofore  provided. 

2.  This  act  shall  take  effect  immediately. 


No.  $,    The  New  York  Citv  and  Village  Planking  Law" 

CENOAL    MUNICIPAL   LAW,   ARTICLE    I2A.      CITY    AND   VIU-AGE 
PLANNING    COMMISSIONS 

Sbc  234.  Creation,  appointment  and  qualifications. 

235.  Officers,  expenses  and  assistance. 

336.  General  powers. 

2y^.  Maps  and   recommendations. 

238,  Private  streets. 

239.  Rules. 
239-3.     Construction  of  article. 

234.  Creation,  appoitiimcnt  and  qualifications.  Each  city 
and  incorporated  village  is  hereby  authorized  and  empowered  to 
create  a  commission  to  be  known  as  the  city  or  village  planning  com- 

"*  I9ii  cU.  699,  as  amended  1930,  ch.  377. 
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Uiird  oi^ 
I  of  tn^fl 

cooiaB*-™ 


mission.    Such  commission  shall  he  so  created  in  incorporated  WDsgo 
by  resolution  of  the  trustees,  in  cities  by  ordinance  of  the  <,miWii 
council,  except  thai   in  cities  of  the  first  class,  having  more  tHui  1 
million  inhabitants,  it  shall  be  by  resolution  of  the  board  ot  cstina&r 
and  apportionment  or  other  similar  local  authority.     In  citiei  of  !)■ 
first  class  such  commission  shall  consist  of  not  more  than 
cities  of  the  second  class  of  not  more  than  nine,  in  cities  01 
class  and    incorporated   villages  of   not   more   tlian    se\    'i    r:.-. 
Such  ordinance  or  resolution  shall  specify  the  public  oOicir  «,'  [.  -< 
of  said  municipality,  that  shall  appoint  such  commissi  one  rs,  and  5! 
provide  that  the  appointment  of  as  nearly  as  [Kissible  one  tlnrd  oi 
them  shall  be  for  a  term  of  one  year,  one  third  for  a  term  of 
years,  and  one  third  for  a  term  of  three  years;  and  that  at  the  expi 
tion  of  such  terms,  the  terms  of  oHice  of  tlieir  successors  shall 
three  years;  so  that  the  term  of  office  of  one  third  of  such 
sioners,  as  nearly  as  possible,  shall  expire  each  year.     All  apponl* 
ments  to  fill  vacancies  shall  be  for  the  unexpired  term.    Not  roofe  tiua 
one  third  of  the  members  of  said  commission  shall  hold  any  «hcf 
public  office  in  said  city  or  village.    In  a  county  containing  a  popoU- 
tion  of  over  three  hundred  thousand  and  adjoining  a  dtr  of  the  &nt 
class  one  of  the  mcml>crs  of  such  commission  may  rc&tde  outside  otf 
such  village. 

Sec.   235.     Officers,   expenses  and  assistance.     The   conntiissaaB 
shall  elect  annually  a  chairman  from  its  own  members.    It  shaQ 
the  power  and  authority  to  employ  experts,  clerks,  and  a  sec 
and  to  pay  for  their  services  and  such  other  expenses  as  may  be 
essary  and   proper,   not   exceeding,   in   all,  the   annual  approp 
that  may  be  made  by  said  city  or  village  for  said  consotission.    TW 
body  creating  the  commission  shall  by  ordinance  or  t«"'"'-*-" 
vide   what   compensation,   if  any,  each   of   such   comm 
receive  for  his  services  as  such  commissioner.     Each  »" 
porated   village   is  hereby   authorized   and  empowered   : 
appropriation  as  it  may  see  lit   for  such  and  cuui. 

such  appropriations  to  be  made   by  ihos-  or  tiodic 

city  or  village  having  charge  of  the  appropriation  of  th- 

Skc.   2s6-     General  powers.     The   body   crcatlt.:' 
commission  may,  at  any  lime,  by  ordinance  or  re«o 
the  following  matters,  or  any  one  or  more  of  then 
for   report   thereon,  to  such   commission   by   Ihc    ' 
commissioner  or  other  public  officer  or  rf 
which  is  the  final  authority  thereon  btt 
such  authority:  the  aduption  of  any  map  or  plan  oi 
incorporated  village,  or  part  thereof,  includlne:  ilr.A'ri.iiTr 
water  syittem  plans  or  maps,  and  plans  or  mai 
front,  or  marginal  Mrert,  or  public  «tructurr 
tion  with  such  front  or  street,  or  for  any  dr 


itrissia  _ 

H 

I 


said 
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of  lines  With  relation  to  said  front;  any  change  of  any  such  maps  or 
^lan$;  the  location  of  any  public  stnicture  upon,  in  or  in  connection 
'ith,  or  fixing"  lines  with  relation  to  said  front;  the  location  of  any 
ibHc  building,  bridge,  statue  or  monument,  highway,  park,  park- 
ly,  squiirc.  playground  or  recreation  ground,  or  public  open  place 
sAid  city  or  village.  In  default  of  any  such  ordinance  or  resolu- 
m  all  of  said  matters  shall  be  so  referred  to  said  planning  com- 
issKin. 
The  body  creating  such  planning  commission  may.  at  any  time, 
ince  or  resolution,  fix  tlic  time  within  which  such  planning 
a  shall  report  upon  any  matter  or  class  of  matters  to  be 
referred  to  it.  with  or  without  the  further  provision  that  in  default 
[f  report  within  the  lime  so  fixed,  the  planning  commission  shall  for- 
jtt  the  right  further  to  suspend  action,  as  aforesaid  with  regard  to 
ic  particular  matter  upon  which  it  has  so  defaulted.  In  default  of 
ly  sacli  ordinance  or  resolution,  no  such  action  shall  be  taken  until 
icTi  report  is  so  received,  and  no  adoption,  change,  fixing  or  location 
as  aforesaid  by  said  final  authority,  prior  thereto,  shall  be  valid.  No 
dinance  or  resolution  shall  deprive  said  planning  commission  of 
right  or  relieve  it  of  its  duty,  to  report,  at  such  time  as  it  deems 
proper  upon  any  matter  at  any  time  referred  to  it. 

This  section  shall  not  be  construed  as  intended  to  limit  or  impair 
le  power  of  any  art  commission,  park  commission  or  commissioner, 
ivr  or  hereafter  existing  by  virtue  of  any  provision  of  law,  to  refuse 
inscnt  to  tlie  acceptance  by  any  municipality  of  the  gift  of  any  work 
art  to  said  municipality,  without  reference  of  the  matter,  by 
^ason  of  its  proposed  location  or  otherwise,  to  said  planning  com- 
tission.  Nor  shall  this  section  be  construed  as  intended  to  limit  or 
)air  any  other  power  of  any  such  art  commission  or  affect  the 
inic,  except  in  so  far  as  it  provides  for  reference  or  report,  or  both, 
any  matter  before  final  action  thereon  by  said  art  commission. 
Sec.  237,  Maf'S  and  rccomm^;ndations.  Such  planning  commis- 
ion  may  cause  to  be  made  a  map  or  maps  of  said  citj*  or  village  or 
iy  portion  thereof,  or  of  any  land  outside  the  limits  of  said  city  or 
illagc  so  near  or  50  related  thereto  that  in  the  opinion  of  said  plan- 
ing commission  it  should  be  so  mapped.  Such  plans  may  show  not 
dy  such  rnntters  as  by  law  have  been  or  may  be  referred  to  the 
[arming  commission,  but  also  any  and  all  matters  and  things  with 
jlation  to  the  plan  of  satd  city  or  village  which  to  said  planning 
[mission  seem  necessarT.'  and  proper,  including  recommendations 
id  changes  stijrgested  by  it;  and  any  report  at  any  time  made,  may 
icltjde  any  of  the  above.  Such  planning  commission  may  obtain 
»rTt  asMMance  in  the  making  of  any  such  maps  or  reports,  or  in 
V  ions  necessary  and  proper  with  relation  thereto. 

S.  Private  xtrcets.     The   body   creating    such   planning 

immission  may  at  any  time,  by  ordinance  or  resolution  provide  that 
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no  plan,  plot  or  description,  showing  the  layout  of  any  highway  or 
street  upon  private  property,  or  of  building  lots  in  connection  with 
or  in  relation  to  such  highway  or  street  shall,  within  the  Hmits  d 
any  municipality  having  a  planning  commission,  as  aforesud,  be 
received  for  record  in  the  office  of  the  clerk  of  the  county  where  toA 
real  property  is  situated,  until  a  copy  of  said  plan,  plot  or  descriptioa 
has  been  filed  with  said  commission  and  it  has  certified,  with  r^tioi 
thereto,  its  approval  thereof.  Such  certificate  shall  be  recorded  as  t 
part  of  the  record  of  said  original  instrument  containing  said  pha. 
plot  or  description.  No  such  street  or  highway  which  has  not  le- 
ceived  the  approval  of  the  planning  commission  shall  be  accepted  bf 
said  city  or  village  until  the  matter  has  been  referred  to  sudi  con- 
mission  under  the  provision  of  section  two  hundred  and  thirty-six  of 
this  article.  But  if  any  such  street  is  plotted  or  laid  out  in  accord- 
ance with  the  map  of  said  municipality,  adopted  according  to  law, 
then  it  shall  not  be  necessary  to  file  such  copy,  or  obtain  or  record 
such  certificate. 

Sec.  239.  Rules.  Such  commission  may  make  rules  not  contrary 
to  law,  to  govern  its  action  in  carrying  out  the  provisions  of  thii 
article. 

Sec.  239-a.  Construction  of  article.  This  article  shall  be  con- 
strued as  the  grant  of  additional  power  and  authority  to  cities  and 
incorporated  villages,  and  not  as  intended  to  limit  or  in^ir  anjr 
existing  power  or  authority  of  any  city  or  village. 

Any  city  or  incorporated  village  in  order  to  appoint  a  planning 
commission  under  this  article  shall  recite,  in  the  ordinance  or  resoln- 
tion  so  creating  the  commission,  the  fact  that  it  is  created  under  this 
article. 

No.  4.    The  New  York  City  Art  Commission  Law 

CHARTER,   CH.   XII,  TITLE  2 
ART   COMMISSION 

Sec.  633.  Art  commission;  how  constituted. 

634.  Members  of  commission;  how  chosen;  vacancies. 

635.  Officers. 

636.  Offices  to  be  provided ;  expenses,  how  met. 

637.  AU  works  of  art  to  be  submitted  to  and  approved  bjr 

the  commission. 

638.  Time  for  decision  limited. 

639.  Removal  or  relocation  of  works  of  art;  duty  of  coBh 

mission. 
Sec.  633.    Art  Commission;  how  constituted.    There  iUlhtIB 
art  commission  for  the  city  of  New  York,  composed  • 
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The  mayor  of  the  city  of  New  York,  ex  officio. 

2.  The    president    of    the    Metropolitan    museum    of    art,    ex 
officio. 

3.  The  president  of  the  New  York  public  library  (Astor,  Lenox 
Tilden  Foundation),  ex  ofticio. 
f.    The  president  of  the  Brooklyn  institute  of  arts  and  sciences, 

officio. 

One  painter,  one  sculptor  and  one  architect,  all  residents  of  The 
of  New  York;  and  three  other  residents  of  said  city,  none  of 
)m  shall  be  a  painter,  sculptor  or  architect  or  member  of  any  other 
»fcssion  in  the  fine  arts.     All  of  the  six  last  mentioned  shall  be 
lointcd  by  the  mayor  from  a  list,  of  not  less  than  three  times  the 
ibcr  to  be  appointed,  proposed  by  the  fine  arts  federation  of  New 
rk.     In  all   matters  of   which  such   commission  takes  cognizance 
taining  to  work  under  the  special  charge  of  a  commissioner  or 
irtmcnt,  the  commissioner  having  such  special   charge  shall  act 
a  member  of  the  commission.     Each  of  the  aforesaid  presidents 
appoint  a  trustee  of  the  institution  or  corporation  of  which  he 
Is  president  to  serve  in  his  place  as  ex  officio  member  of  said  com- 
iion.     Such  appointment  shall  be  in  writing  and  shall  be  revocable 
Lny  time  by  such  president.    It  shall  terminate  whenever  he  ceases 
►e  president.     Until  the  appointment  be  so  revoked  or  terminated, 
trustee  so  appointed  shall  be  an  ex  officio  member  oi  said  com- 
ision   with    like    powers   and   duties   as   the   president    who    has 
pointed  him. 

Sec.  634.  Members  of  commhsion;  how  chosen;  x-acancies. 
The  painter,  sculptor  and  architect,  members  of  the  commission,  shall 
ic  by  lot  one,  two  and  three  year  terms  of  office:  the  three  other 
tinted  members  of  the  commission  shall  also  choose  by  lot  one, 
and  three  year  terms  of  office,  and  the  appointment  of  their 
ressors,  after  the  expiration  of  the  first  year  of  this  commission, 
II  be  for  a  term  of  three  years.  All  appointments  to  fill  vacancies 
ill  be  for  the  unexpired  term.  In  case  any  vacancy  shall  occur 
in  the  commission,  by  reason  of  death,  resignation,  incapacity,  re- 
il  to  serve,  or  otherwise,  the  vacancy  shall  be  filled  by  appotni- 
»t,  as  provided  in  section  six  hundred  and  thirty-three  of  this  act 
case  the  fine  arts  federation  shall  fail  to  present  a  list  of  nomi- 
js  as  aforesaid  within  three  months  from  the  time  when  any 
lintmcnt  is  to  be  made,  the  Mayor  shall  appoint  without  such 
tination. 

ISec.  635.  Officers.  The  commission  shall  serve  without  compen- 
Mtion  as  such,  and  shall  elect  a  president,  vice-president  and  secre- 
tory from  its  own  members,  whose  terms  of  office  shall  be  for 
Ryear  and  until  their  successors  are  elected  and  have  qualified, 
commission  shall  have  power  to  adont  its  own  rules  of  pro- 
l^dure.    Five  commissioners  shall  constitute  a  quorum. 
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Sec.  636.  Offices  to  be  provided;  expenses,  how  met.  Suitable 
offices  shall  be  provided  for  the  commission  by  the  board  of  estimate 
and  apportionment  The  expenses  of  the  commission  shall  be  paid 
fay  the  city;  and  the  amount  of  the  same  shall  be  fixed  annually 
by  the  board  of  estimate  and  apportionment  and  the  board  of  alder- 
men. 

Sec.  637.  All  works  of  art  to  be  submitted  to  and  approved 
by  the  commission.  Hereafter  no  work  of  art  shall  become  the  prop- 
erty of  the  city  of  New  York,  by  purchase,  gift  or  otherwise,  unless 
such  work  of  art  or  a  design  of  the  same,  together  with  the  proposed 
location  of  such  work  of  art,  shall  first  have  been  submitted  to  and 
approved  by  the  commission;  nor  shall  such  work  of  art  until  so 
approved  be  contracted  for,  erected  or  placed  in  or  upon,  or  allowed 
to  extend  over  or  upon  any  street,  avenue,  square,  common,  park, 
public  building,  or  other  public  place  belonging  to  the  city.  The 
commission  may,  when  they  deem  proper,  also  require  a  complete 
model  of  the  proposed  work  of  art  to  be  submitted.  The  term  "woric 
of  art"  as  used  in  this  title  shall  apply  to  and  include  all  paintings, 
mural  decorations,  stained  glass,  statues,  has  reliefs  or  other  sculp- 
tures; monuments,  fountains,  arches,  or  other  structures  of  a  perma- 
nent character  intended  for  ornament  or  commemoration.  No  exist- 
ing work  of  art  in  the  possession  of  the  city  shall  be  removed,  re- 
located or  altered  in  any  way  without  the  similar  approval  of  the 
commission,  except  as  provided  in  section  six  hundred  and  thirty-nine 
of  this  act.  The  commission  shall  act  in  a  similar  capacity,  with 
similar  powers,  in  respect  of  the  designs  of  buildings,  bridges,  ap- 
proaches, gates,  fences,  lamps  or  other  structures  erected  or  to  be 
erected  upon  land  belonging  to  the  city,  and  in  respect  to  the  lines, 
grades  and  plotting  of  public  ways  and  grounds  and  in  respect  of 
arches,  bridges,  structures  and  approaches  which  arc  the  property  of 
any  corporation  or  private  individual,  and  which  shall  extend  over  or 
upon  any  street,  avenue,  highway,  park  or  public  place  belonging  to 
the  city,  and  said  commission  shall  so  act  and  its  approval  shall  be  re- 
quired for  every  such  structure  which  shall  hereafter  be  erected  or 
contracted  for;  except  that  in  case  of  any  such  structure  which  shall 
hereafter  be  erected  or  contracted  for  at  a  total  expense  not  exceed- 
ing two  hundred  and  fifty  thousand  dollars,  the  approval  of  said  com- 
mission shall  not  be  required,  if  the  mayor  or  the  board  of  aldermen 
shall  request  said  commission  not  to  act.  But  this  section  shall  not  be 
construed  as  intended  to  impair  the  power  of  the  park  board  to 
refuse  its  consent  to  the  erection  or  acceptance  of  public  monuments 
or  memorials  or  other  works  of  any  sort  within  any  park,  square 
or  public  place  in  the  city. 

Sec.  638.  Time  for  decision  limited.  If  the  commission  shall 
fail  to  decide  upon  any  matter  submitted  to  it  within  sixty  days  after 
such  submission,  its  decision  shall  be  deemed  unnecessary. 
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tc.  639.     Rctnoval  or  reiocalicn  of  works  of  art;  duty  of  com- 
pfiw    Iti  case  the  immediate  removal  or  relocation  of  any  cxist- 
work  of  art  shall  be  deemed  necessary  by  the  mayor,  the  com- 
iJon  shall  within  fort>*-cight  hours  after  notice  from  him  approve 
or  disapprove  of  such   removal  or   relocation,  and  in  case  of  their 
[ailurc  so  to  act  within  forty-eight  hours  after  the  receipt  of  such 
:icc,  they  shall  be  deemed  to  have  approved  of  the  same. 

Planning  Provisions  of  the  Chabter  and  Ordinance 
OF  Cleveland,  Oaio 

charter  of  the  city  of  CLEVELAND 

Shc  77.  There  shall  be  a  city  plan  commission  to  be  appointed 
the  mayor  with  power  to  control,  in  the  manner  provided  by  ordi- 
nance, the  design  and  location  of  works  of  art  which  arc,  or  may 
come,  the  property  of  llie  city;  the  plan,  desijfn  and  location  of 
blic  buildings,  harbors,  bridges,  viaducts,  street  fixtures  and  other 
nictures  and  appurtenances;  the  removal,  relocation  and  alteration 
of  any  such  works  belonging  to  the  city;  the  location,  extension  and 
platting  of  streets,  parks  and  other  public  places,  and  of  new  areas; 
and  the  preparation  of  plans  for  the  future  physical  devetopmeot 
and  iroprovcmcjit  of  the  city. 


^«< 

W 
^^r 


Ordinance  of  City  of  Cleveland 

Sec.  4,  Hereafter  no  public  building,  harbor,  bridge,  viaduct, 
trect  fixture,  or  other  structure  or  appurtenance  shall  be  located,  con- 
irucicd.  erected,  renewed,  relocated,  or  altered  until  and  unless  such 
ilan,  design  or  ItKalion  shall  have  been  submitted  to  and  approved 

the  commission;  and  no  such  work  when  completed  shall  be  ac- 
fpted  by  the  city  until  and  unless  it  shall  have  been  approved  by 
ic  commission  as  provided  in  sec.  77  of  the  City  Charter, 


No.  6.    The  Pennsylvania  General  Plan  Act* 

Sec.  9.     Every  municipiA  corporation  shall  have  power  to  open, 
iden,  rtraighten.  or  extend  streets  or  alleys,  or  parts  thereof,  within 
and  to  vacate  streets  or  alleys,  or  parts  thereof.  .  ,  .  The 
/.  or  straightening  ordinances  shall  fix  the  new  line  or  lines, 
d     may     require     that     thereafter     no     owner    or    builder     shall 
any  new  building  or  rebuild  or  alter  the  front  of  any  building 
ready  erected  without  nnking  it  conform  to  the  new  lines,  in  which 

1K91.  May  ifi;  P.  L.  75.  a*  amended  by  igij.  Julj'  22,  P.  U  (X>2.  and 
11,  May  17.  P.  U  844.    Sec  also  ia;i.  June  6,  P.  L.  1353,  which  aflfecu 
PhiUdctphia. 


P«W«f  I 

open,  etc., 
•treetB. 


nuildingt 
mu»t  be 
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witbln 
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When 

right  of 

action 

accrueato 

abutting 

owner. 

PUn  of 


etc 


Effect 


case  the  landowner's  right  of  action  shall  accrue  only  when  die  nii 
municipal  corporation  actually  enters  on  and  occupies  the  land  whbia 
the  said  lines,  or  the  said  building  is  located  or  relocated  to  oob- 
form  to  said  lines.  .  .  . 

Sec.  12.  Every  municipality  shall  have  a  general  plan  of  ill 
streets  and  alleys,  parks  and  playgrounds,  including  those  which  ban 
been  or  may  be  laid  out,  but  not  opened;  which  plan  shall  be  61e4 
in  the  office  of  the  engineer  or  other  proper  office  of  the  munidpalitf, 
and  all  subdivisions  of  property  thereafter  made  shall  conform  diere- 
to.  The  location  of  streets  or  alleys,  or  parts  thereof,  or  parks  or 
playgrounds,  laid  out  and  con6rmed  by  authority  of  councils,  shiB 
not  afterwards  be  altered  without  the  consent  of  councils;  and  no  m^ 
or  plot  of  streets  or  alleys  or  parks  or  playgrounds,  shall  be  entered 
or  recorded  in  any  public  office  of  the  county  in  which  said  nmnid- 
pality  is  situated  until  approved  by  councils.  No  person  shall  here- 
after be  entitled  to  recover  any  damages  for  the  taking  for  public 
use  of  any  buildings  or  improvements  of  any  kind  which  may  be 
placed  or  constructed  upon  or  within  the  lines  of  any  located  street 
or  alley,  or  park  or  playground,  after  the  same  shall  have  been  kh 
cated  or  ordained  by  councils. 


Change 

of  width 
and  Unea. 


Plan  of 
change. 


Record*- 
tton. 


Erection  of 
improve- 
menta 
within 
new  Unea. 

Damages. 


No,  7.    Planning  Provision  of  Pennsylvania  State  Highway 

AcT- 

Sec.  8.  The  State  Highway  Commissioner  shall  also  have  power, 
with  the  approval  of  the  Governor,  to  establish  the  width  and  lines 
of  any  State  Highway  before  or  after  the  construction,  reconstruc- 
tion, or  improvement  of  the  same,  not,  however,  exceeding  the  maxi- 
mum width  fixed  by  law  for  public  roads.  Whenever  the  State  High- 
way Commissioner  shall  establish  the  width  and  lines  of  any  sucb 
State  Highway,  he  shall  cause  a  description  and  plan  thereof  to  be 
made,  showing  the  center  line  of  said  highway  and  the  established 
width  thereof,  and  shall  attach  thereto  his  acknowledgment.  There- 
upon such  description,  plan,  and  acknowledgment  shall  be  recorded 
in  the  office  of  the  recorder  of  deeds  of  the  proper  county,  in  a  sepa- 
rate book  kept  for  such  purpose,  which  shall  be  furnished  to  the 
recorder  of  deeds  by  the  county  commissioners  at  the  expense  of  the 
county. 

No  owner  or  occupier  of  lands,  buildings,  or  improvements  shall 
erect  any  building  or  make  any  improvements  within  the  limits  of 
any  State  Highway  the  width  and  lines  of  which  have  been  estab- 
lished and  recorded  as  provided  in  this  section,  and,  if  any  such 
erection  or  improvement  shall  be  made,  no  allowance  shall  be  had 
therefor  by  the  assessment  of  damages. 


468. 


Pcnn.  Laws  1921,  April  6,  P.  L.  107,  amending  igii^  Haf  p^  IS 
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ATo.  S.^    The  Pennsylvania  Planning  Act  fob  Third  Class 
Cities;  the  PaovisioN  fob  Approval  of  Plans 


Sec.  5.    All  plans,  plots,  or  rc-plots  of  lands  laid  out  in  building: 

and  the  streets,  alleys,  or  other  portions  of  the  same  intended 

be  dedicated  to  public  use,  or  for  the  use  of  purchasers  or  owners 

Jots  fronting  thereon  or  adjacent  thereto,  and  located  within  the 

ty  limits  of  a  city  of  the  third  class,  or  for  a  distance  of  three  miles 

idc  thereof,  shall  be  submitted  to  the  City  Planning  Commission 

approved  by  it  before  it  shall  be  recorded.     And  it  shall  be  un- 

iul  to  receive  or  record  such  plan  in  any  public  office  unless  the 

me  shall  bear  thereon,  by  endorsement  or  otherwise,  the  approval 

ibc  City  Planning  Commission.    The  disapproval  of  any  such  plans 

the  City  Planning  Commission  shall  be  deemed  a  refusal  of  the 

"Oposed  dedication  shown  thereon.    The  approval  of  the  commission 

lall  be  deemed  an  acceptance  of  the  proposed  dedication;  but  shall 

>t  impose  any  duty  upott  the  city  concerning  the  maintenance  or  im- 

ivernent  of  any  such  dedicated  parts,  until  the  proper  authorities 

of  the  city  shall  have  made  actual  appropriation  of  the  same  by  entry, 

or  improvement.     No  sewer,  water,  or  gas-main,  or  pipes,  or 

r  improvement,,  shall  be  voted  or  made  within  the  area  under  the 

'isdiction  of  said  commission,  for  the  use  of  any  such  purchasers 

or  owners;  nor  shall  any  permit   for  connection  with  or  other  use 

of  any  such  improvement  existing,  or  for  any  other  reason  made,  be 

rven  to  any  such  purchasers  or  owners  until  such  plan  is  so  approved. 

ier€  the   jurisdictional   limit  of   three   miles  outside   of  the   city 

lits,  as  provided  in  this  section,  may  conflict  with  the  zone  of  simi- 

character  connected  with  another  city  of  the  third  class,  the  juris- 

Iction  of  said  commission  shall  extend  only  to  the  point  equidistant 

twecn  the  city  linuts  and  the  limits  of  said  municipality. 


Dcdicalioi 


Recording. 


Disap* 

proval. 

Appro  Til. 


Scwert, 

wttcr,  or 


Jurisdic* 
tic  no] 
timit 


I 
I 
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ra.  9.    The  Proposed  Massachusetts  Metropolitan   Planning 

Act 

In  1911,  Massachusetts  (Acts  and  Resolves,  ch.  84)  caused  an 
tvestigation  to  lie  made  as  to  the  desirability  of  appointing  a  plan- 
ing commission  for  the  Metropolitan  District  of  Boston  and  its 
icinity,  a  report  of  which  was  made  to  the  legislature  of  the  state 

igi2  (House  Report  No.   1615).     That  report  recommended  the 


ion    Tnlv  16;  P.  L.  75A  being  Pa.  St.  1920,  sec.  43^3.    Similar  laws 
<irc  supplemented  in  a  lew  cases  by  statutes  requiring  the 
r-  s.     A  similar  act    IQH.  June   10,   P.   L.   872,  was  amended 

tn   IQ.M.   May   17.  r.  L.  841,  by  inserting  at  the  1}cginning  of  the  sectioiii 
immediately  alter  sec.  5  the  words  "all  plans  of   streets   for  public  uM, 
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appointment  of  such  a  commission  and  transmitted  with  its  rqnrt 
a  draft  of  an  act  (never  passed)  for  that  purpose,  which  is  as  foUon: 

Sec  I.  The  governor,  by  and  with  the  consent  of  the  coancil, 
shall  appoint  three  persons,  and  the  mayor  of  Boston  shall  appoint 
two  persons,  who  shall  constitute  a  board  to  be  known  as  the  Mctnh 
politan  Planning  Board.  The  members  of  said  board  shall  hold  office 
for  terras  of  five  years  each  beginning  with  the  first  Monday  in  May 
in  the  year  nineteen  hundred  and  twelve.  Upon  the  expiration  of 
the  terms  of  the  members  so  first  appointed  the  governor  shall  appoiit 
three  members,  one  to  serve  for  five  years,  one  for  three  years  and 
one  for  one  year,  and  the  mayor  shall  appoint  two  members/-  one  10 
serve  for  four  years  and  one  for  two  years.  Thereafter  the  respec- 
tive appointments  by  the  governor  and  mayor  shall  be  for  terras  of 
6ve  years.  The  governor  shall  appoint  the  chairman  of  the  said  boari 

Sec.  2.  The  jurisdiction  and  powers  of  said  board  shall  extend 
to  and  may  be  exercised  in  the  cities  of  Boston,  Cambridge,  Chelsea, 
Everett,  Lynn,  Maiden,  Medford,  Melrose,  Newton,  Quincy,  Somer- 
ville,  Waltham,  and  Woburn,  and  in  the  towns  of  Arlington,  Bel- 
mont, Braintree,  Brookline,  Canton,  Cohasset,  Dedham,  Dover,  Hing- 
ham,  Hull,  Milton,  Nahant,  Needham,  Revere,  Saugus,  Stoncham. 
Swampscott,  Wakefield,  Watertown,  Wellesley,  Weston,  Westwood, 
Weymouth,  Winchester,  and  Winthrop,  and  the  said  cities  and  towns 
t<^ether  with  any  others  that  may  be  included  by  subsequent  legisla- 
tion shall  constitute  the  metropolitan  district  within  the  meaning  of 
this  act. 

Sec.  3.  Except  as  hereinafter  expressly  provided  nothing  in  this 
act  shall  be  construed  as  affecting  the  powers  now  vested  by  law  in 
any  public  authority. 

Sec.  4.     Duties  and  powers  of  the  said  board: 

A.  It  shall  be  the  duty  of  the  said  board  to  make  or  obtain  survw 
of  the  metropolitan  district  as  herein  defined,  and  for  the  purpose  of 
making  such  surveys  it  shall  have  the  right  to  do  all  reasonable  and 
necessar>'  acts. 

6.  It  shall  be  the  duty  of  the  said  board  to  make  a  comprehensive 
plan  or  series  of  plans  for  the  present  and  probable  future  require- 
ments of  the  metropolitan  district  in  respect  to  a  system  of  traffic 
thoroughfares  and  other  main  highways,  transportation  facilities  of 
every  sort  suitably  coordinated,  sites  for  public  buildings,  parks,  play- 
grounds and  other  public  uses,  and  any  and  all  public  improvements 
tending  to  the  advantage  of  the  metropolitan  district  as  a  place  of 
business  and  of  residence. 

C.  It  shall  be  the  duty  of  the  said  board  to  study  and,  in  its  dis- 
cretion, it  may  recommend  such  legislation  applicable  to  dw 
politan  district  as  will  facilitate  the  prevention  and  relief  of 
tion  of  population  and  of  trafiFic,  the  better  control  of  fixe 
better  distribution  of  areas  and  of  buildings  for  the  pfurpOMSaf  IMM 
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dcncc,  manufacturing,  trade  and  transportation,  the  preservation  of 
e  natural  and  historic  features  of  the  district,  the  beautifying 
'thereof,  the  coordination  of  transportation  facilities,  the  best  method 
of  financing  and  assessing  the  cost  of  public  improvements  or  any 
other  matter  relating  to  a  coordinated  civic  development  within  the 
said  metropolitan  district. 

D.  It  shall  be  the  duty  of  the  said  board  to  examine  and  make 
public  reports  upon  all  plans  directly  affecting  the  metropolitan  dis- 
trict or  more  than  one  city  or  town  therein  made  under  authority  of 
law,  and  for  the  purpose  of  such  examination  it  shall  be  the  duty  of 
any  existing  public  authority  before  making  any  contract  or  agree- 
ment for  the  execution  of  plans  of  the  character  aforesaid  for  any 
public  improvements  within  the  metropolitan  district  to  inform  the 
Metropolitan  Planning  Board  as  to  such  plans  and  give  the  said  board 
reasonable  opportunity  for  examining  the  same.  The  said  reports 
may  specifically  approve  or  disapprove  of  said  plans  in  whole  or  in 
part  as  the  said  board  may  by  its  examination  determine,  and  shall 
state  the  reasons  for  such  approval  or  disapproval.  Wherever  it  is 
possible  and  desirable  to  effect  a  coordination  of  the  plans  for  im- 
provements within  the  said  metropolitan  district  of  two  or  more 
agencies,  whether  now  existing  or  hereafter  created  and  with  local 
or  general  jurisdiction,  it  shall  be  the  duty  of  the  said  board  to  seek 
to  effect  such  a  coordination. 

E.  If  in  the  opinion  of  the  said  board  any  plan  for  a  public  im- 
provement proposed  for  execution  by  the  legally  constituted  authority 
in  any  county,  city  or  town  within  the  district  conflicts  with  some 
existing  or  proposed  public  improvement  of  metropolitan  character 
the  board  shall  so  inform  the  executive  of  the  said  county,  city  or 
town,  whereupon  the  said  county,  city  or  town  may  abandon  the 
proposed  improvement,  or  shall  execute  the  same  in  accordance  with 
the  plan  of  the  said  Metropolitan  Planning  Board,  or  shall  postpone 
action  upon  the  question  of  execution  for  not  less  than  one  year, 
after  which  such  lawful  action  may  be  taken  as  the  said  county,  city 
or  townjmiigh  its  legally  constituted  authority  may  deem  expedient. 

F.  l^^Bid  board  shall  have  the  power  when  so  requested  by 
the  aiill^Wics  of  any  county,  city  or  town  within  the  said  metro- 
politan dis.trict  to  furnish  assistance  for  the  making  of  plans  or 
specifications  or  the  supervision  of  the  execution  of  public  works  at 
the  cost  of  such  assistance  or  supervision. 

G.  The  board  may  place  the  question  of  the  execution  of  any 
given  metropolitan  improvement  within  the  limits  of  the  metropolitan 
district  before  the  government  of  each  political  unit  in  which  such 
improvement  is  physically  situated,  and  before  any  succeeding  gov- 
ernment in  its  discretion.  It  shall  present  estimates  of  cost  with  any 
p|fl«  •«  whenever  the  question  of  execution  is  placed 

Every  proposed  improvement  or  any  part 
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thereof  when  accepted  by  the  government  of  the  municipal  umt  la 
which  it  is  situated,  or  by  any  other  constituted  authorit)'  harinj 
power  to  make  such  improvement,  or  part  thereof,  sha!I  be  execoicd 
by  such  government  or  authority  whether  now  existing  or  hw 
created. 

Sfc  5.    The  approval  by  the  board  of  any  plan  or  plans 
by  municipal  authorities  or  boards  of  county  com!n''s<ioners  uf  m6»' 
mittcd  to  said  Metropolitan  Planning  Board  as  here  ^roride^ 

may  in   set  terms  designate  and  classify   the   imi>i  ;-.   tbcreta 

shown  or  any  portion  of  them  as  ordinary  or  extraordinary  mcirtw 
politan  improvements.  The  cost  of  ordinary  metropolrtaji  improve- 
ments executed  under  the  provisions  of  this  act  shall  be  paid  iu  fol" 
lows:  sixty-five  per  cent  by  the  municipality  or  municipalities 
which  the  improvement  is  physically  situated;  twenty-five  per 
by  the  remaining  cities  and  towns  constituting:  the  said  district  tb 
proportions  determined  by  the  commission  appointed  by  the  «uj/mae 
judicial  court  as  hereinafter  provided  and  ten  per  cent  by  ihc  coB>- 
monwealth.  The  cost  of  extraordinary  metropolitan  improvdarub 
executed  under  the  provisions  of  this  act  shall  be  paid  as  foUow>: 
such  proportion  thereof,  not  exceeding  sixty-five  per  cent,  as  nkf 
be  determined  by  the  said  commission  appointed  by  the  Hivmae 
judicial  court  as  aforesaid,  b>'  the  municipality  or  municipaUtses  is 
which  the  improvement  is  physically  situated;  such  ^monnt.  not  Ictt 
than   twenty-five   per  cent    thereof,   as   may    be    tl  ■  ih* 

aforesaid  commission  by  ihe  remaining  cities  and  :  tini 

the  said  district,  in  proportions  determined  as  aforesaid  and  ten  ptf, 
cent  by  the  commonwealth. 

Sec.  6.    To  meet  the  cost  of  the  improvements  executed  tn 
cordance  with  the  provisions  of  this  act,  the  treasurer  and  recriv 
general  shall  u|)on  application  of  the  Metropolitan  Planstinic 
issue  scrip  or  certificates  of  debt  in  the  name  and  on  ^ 
commonweath  and  under  its  seal  to  the  amount  annu;. 
for  five  years  from  the  date  of  the  first  of  such  apt.  u-r  i 

one  year  shall  the  proportion  to  l>e  paid  by  the  comin  .:l^^ 
part   in  the  expenses  authorized   by  section   five   of   t>^^^P   exceed 
five  hundred  thousand  dollars  and  the  amount  of  scrff.  ^^WrtiTi  arn 
of  debt  issued  in  any  one  year  a*;  aforesaid  shall 
ingly.    All  loans  issued  by  the  commonwealth  in  ac 
shall  be  serial  loans  and  shall  be  made  payable  in 
in  the  manner  authorized  by  section  thirt* . 
of  the   Revised   Laws  a«  :»n"»rndrd   bv   ««■ 
hundred  and  forty-one  uiiietc«3 

eight.     Such  ycrip  nr  ^  1    be  dcftit:. 

>lace  as  the    "  in   Fianntni;    lUmrd  Loan,  thai)  be 

atQrned  by  the  ^    .^..  .jr,  and  shall  be  deemed  a  plei]^  of  the 
and   credit   of  the  commoiiwealthf  and   the  prindpal   and 
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^Thall  be  paid  at  the  times  specified  therein  in  ^Id  coin  of  the  United 
States;  and  said  scrip  or  certificates  of  debt  shall  be  sold  and  dis- 
posed of  at  pubirc  auction  or  in  such  other  mode  and  at  such  times 
and  prices,  and  in  such  amounts  and  at  such  rates  of  interest  as  the 
Etjvemor  and   council   shall   deem   best.     Any  premium   realized   on 
^Ihe  sale  of  said  scrip  or  certificates  of  debt  shall  be  applied  to  the 
^Kayment  of  the  interest  on  said  loan  as  it  accrues. 
^^      Sec.  7.     The  supreme  judicial  court  sitting  in  equity  shall  in  the 
year  nineteen  hundred  and  twelve  and  every  year  thereafter  on  the 
application  of  tlie  Metropolitan  Planning  Board,  or  of  the  attorney  of 
any  of  the  cities  or  towns  in  the  metropolitan  district,  and  after 
>licc  to  each  of  said  cities  and  towns,  appoint  three  commisisoners, 
ither  of  whom  shall  be  a  resident  of  any  of  said  cities  or  towns, 
r«liall,  after  such  notice  and  hearing  as  they  shall  deem  just  and 
Lhle,  determine  the  proportions  in  which  each  of  said  cities  and 
►wns  shall  pay  money  into  the  treasury  of  the  commonwealth  for  the 
ir  followini:^  that   in  which  the  application  is  made  to  meet  the 
ilerest.  serial  loan  requirements,  expenses,  including  the  expenses  of 
[ministration,  and  cost  for  such  year.     Said  commission  shall  make 
;h  apportionment  on  or  before  the  first  day  of  March  in  each  year, 
said  commissioners  shall  determine  the  several  amounts  to  be 
by  the  cities  and  towns  of  the  metropolitan  district  other  than 
lose  in  which  ordinary  or  extraordinary  iniprovements  arc  situated 
tlie  a^rc^ate  amount  of  twenty-five  per  cent  of  the  total  cost  of 
rprovemcnts  classified  as  ordinary.     In  the  case  of  improvements 
lassified  as  extraordinary,  they  shall  also  determine  how  far,  if  at  all, 
le  proportion  of  the  total  cost  of  such  improvements  to  be  paid  by 
le  municipalities  in  which  they  arc  physically  situated  shall  be  re- 
liicpd  below  sixty-five   per  cent   and   correspondingly   increased   as 
nme  or  nil  of  the  remaining'  municipalities  comprisin(j  the 
un  district.     The  proportion   to   be   ultimately   payable   by 
the  conmionwealth   shall   be  ten  per  cent  of  the  total  cost   whether 
for  ordinary  or  extraordinary  improvements.   The  amounts  severally 
to  be  p^^i^the  separate  municipalities  shall  be  apportioned  by  the 
Lid  co^^Bioners  on  the  basis  of  benefit   in  each  case  and   with 
le  accofmr  of  population,  valuation  and  any  other  thins;  which,  in 
n  -^n  of  the  said  commission,  should  affect  the  said  proportional 

ons:  provided,  hoivez'er,  that  nothing  herein  shall  be  con- 
Irucd  to  chanpe  the  apportionment  of  the  cost  for  public  improve- 
lents  to  which  the  commonwealth  already  contributes  under  existing 
iws,** 
Scr.  S.     Said  hoard   may  appoint   such   office   and  technical  as- 

"A    ^ludy  of   the  apportionment  of  assessments  according  to  benefits, 
*ir  city  a*  a  whole,  the  various  borough*  of  the  city,  and  the 
14  in  New  York  City,  will  reveal  some  analogy  between  it  and 
ic  aiiportionmcnt  here  suggested.     Sec  Charter,  sect.  972-973- 
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sistanls  as  it  seems  necessary  to  carry  out  the  purposes  of  tW»^ 
It  shall  detentiine  the  duties  and  compensationa  of  such  a| 
and  remove  thcra  at  pleasure.  It  shall  be  supplied  with  a  *mt*bk 
office  or  offices  for  its  work  and  for  its  maps,  plans,  docurocnti  srf 
records.  The  chairman  of  the  said  board  shall  receive  a  salary  oC  lea 
thousand  dollars  a  year  and  each  of  the  other  four  members 
shall  receive  a  salary  of  one  thousand  dollars  a  year.  The 
the  commissioners  and  their  appointees  and  the  expenses  of 
tration  shall  be  paid  from  the  treasury  of  the  comnionwcalUi 
shall  be  thereafter  assessed  ninety  per  cent  thereof  upon  the  dtio 
and  towns  of  the  metropolitan  district  as  herein  defined  in 
tions  to  be  determined  by  a  commission  appointed  by  the 
judicial  court  sitting  in  equity  as  hereinbefore  provided  and 
cent  by  the  commonwealth.  On  or  before  the  second  \V 
of  January  in  each  year  said  board  shall  make  a  report  rn 
its  proceedings  to  the  general  court,  together  with  a  full  statt 
of  its  receipts  and  disbursements,  and  the  said  board  may  make 
additional  reports  in  print  or  otherwise  from  time  to  time  as  it 
deem  cxpedient- 

Sec.  9.    The  treasurer  of  the  commonwealth  shall  in  the 
nineteen  hundred  and  twelve  and  in  each  year  thereafter 
in  accordance  with  the  proportions  determined  and  returned  as  aiofc-^ 
said,  the  several  amounts  required  during  the  year   beginning  with 
the  first  day  of  January  from  the  cities  and  towns    <  V  to 

said  interest,  serial  loan  requirements,  salaries,  c\ 
expenses  of  administration  and  cost  for  each  year,  and  defieieocy. 
if  any,  and  shall  include  the  amount  required  from  a  city  or  town  in, 
and  make  it  a  pan  of,  the  sum  to  be  paid  by  such  city  or  town 
its  annual  state  tax  and  the  same  shall  be  paid  by  t}ie  city  or  tovaj 
into  the  treasury  of  the  commonwealth  at  the  lirae  required  for  the] 
payment,  and  as  a  part  of  its  state  tax. 

Sec.  TO.     This  act  shall  take  effect  upon  its  passage  so  Car  as 
affects  the  appointment   of  the  members  of  the   Metropolitao 
ning  Board  and  in  ali  other  respects  this  act  shall  take  sficct  on 
first  day  of  nineteen  hundred  and  t^ 


No.  10.    Th«  Pennsylvania  SuBftRBAN  MrrtorotrrxN 

Act* 


WtiEREAS,  The  establishment  of  Subur* 
Coramission^  having'  iurisdiction  <^vrr  trr- 
the  first  class  ''c,  in  orr^ 

ment  by  the  >  n  of  the 

matters  pertaining  to  their  common  welfare;  and 


■  01 
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Whereas,    It    is   desirable,    that    there    should    be    coordination 
of     efl^ort,     with     Urban     Metropolitan     Planning     Commissions, 
lating  to  cities  of  the  6rst  class  themselves,   wherever  the  same 
cxtst : — 

lEC.  I.  Be  it  enacted,  etc.,  That  in  order  to  secure  coordinated, 
trehcnsivc  plans  of  highways  and  roads,  parks  and  parkways, 
all  other  means  of  inter-communication,  water-supply,  sewerage 
^«nd  sewage  disposal,  collection  and  disposal  of  garbage,  housing, 
titation  and  health  playgrounds,  civic  centers,  and  other  public 
iprovements,  as  hereinafter  provided  for,  the  distrias  surrounding 
and  within  twenCy-tive  miles  of  the  limits  of  cities  of  tlic  Grst  class, 
icther  in  one  or  more  counties,  and  in  order  to  prevent  waste  by 
ineccssar>'  duplication,  the  areas  included  within  twenty-live  miles 
the  limits  of  cities  of  the  first  class  shall  be  denominated  the 
Suburban  Metropolitan  Districts  of  cities  of  the  tirst  class  of  Penn- 
rlvania.  When  any  city,  borough  or  township  is  partly  within  and 
irtly  without  the  twenty-five  mile  limit,  the  whole  of  such  city,  bor- 
ough, or  township  shall  be  regarded  as  within  the  Suburban  Metro- 
litan  District. 

Sec.  2,    There  shall  be  an  executive  department  created  for  every 
iburban  Metropolitan  District,  to  be  known  as  the  Department  of 
iburban    Metropolitan    Planning,    which   shall    be   in   charge   of    a 
iburban  Metropolitan  Planning  Commission, 
Sec.  3.     The  Suburban  Metropolitan  Planning  Commission  shall 
appointed   by   the   Governor  of   the   State  of   Pennsylvania,   and 
tall   consist  of  fifteen  members,  who  may  or  may   not   hold  other 
iblic  otlicc,  whether  for  profit  or  otherwise,  of  whom  twelve  shall 
residents  of  the  district  involved,  and  three  shall  be  residents  of 
said  city  of  the  first  class,  five  members  to  be  appointed  to  serve 
one  year,  five  for  two  years,  five  for  three  years;  then,  ihere- 
itcr,  each   appointment  to  be  for  three  years. 

An  appointment  to  fill  a  casual  vacancy  shall  he  for  the  unexpired 

»nion  of  the  term.    Nine  shall  constitute  a  quorum. 

The    Suburban    Metropolitan    Planning    Commission    shall    make 

alter  riiles  and  regulations   for   its  own  organization   and  pro- 

irc,  consistent  with  the  laws  of  the  CommonweaUh.     From  its 

n  members  it  shall  choose  a  chairman  and  vice-chairman.     Each 

rmber  shall  serve  without  compensation.     On  or  before  January 

ith  of  each  and  every   year,  the  Commission   shall   make   to   the 

lyor  of  each   city,  to  councils   of  each   borough,  to   the  commis- 

fners  of  each  first  chiss  township,  and  to  the  supervisors  of  each 

:i]m1  class  township,   within   tlie   Suburban   Metropolitan    District, 

the  mayor  of  the  said  city  of  the  first  class,  and  to  the  Governor 

the  State  of  Pennsylvania,  a  n-port  of  its  transactions  and  rccom- 

rtidaiioiis.    The  Commission  may  employ  a  secretary,  engineers,  and 

xpertx  and  persons,  whose  salaries  and  wages,  as  well  as  all 
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the  other  necessary  expenses  of  the  Commission  and  members  tbcKot 
shall  be  provided  for  as  hereinafter  set  forth. 

Sec.  4.  The  Suburban  Metropolitan  Planning  Commission  ilnll 
make,  or  cause  to  be  made,  and  laid  before  the  respective  govern- 
mental authorities  of  the  district,  and,  in  its  discretion,  cause  to  be 
published,  a  map  or  maps  of  the  entire  district,  or  any  portion  or 
portions  thereof,  showing  any  or  all  systems  of  transportation,  high- 
ways and  roads,  parks,  parkways,  water-supply,  sewerage  and  sewage 
disposal,  collection  and  disposal  of  garbage,  housing,  sanitation,  play- 
grounds and  civic  centers,  or  of  other  natural  physical  features  of 
the  district:  and  it  shall  prepare  plans  for  any  new  or  enlarged 
facilities  for  intercommunication,  parks,  parkways,  water-supply  sjrs- 
terns,  sewers,  sewage  disposal,  garbage  disposal,  land  plottings  and 
housing  arrangements,  playgrounds  and  civic  centers,  or  any  other 
public  improvement  that  will  affect  the  character  of  the  district  as  a 
whole,  or  more  than  one  political  unit  within  the  district,  or  any 
widening,  extension  or  relocation  of  the  same,  or  any  change  in  the 
existing  township  or  borough  or  city  plans,  by  it  deemed  advisable. 
And  it  shall  m^e  recommendations  to  the  respective  governmental 
authorities,  from  time  to  time,  concerning  any  such  matters  or  things 
aforesaid,  for  action  by  the  respective  legislative,  administrative,  or 
governmental  bodies  thereon;  and  in  so  doing  have  regard  for  the 
present  conditions  and  future  needs  and  growth  of  the  district,  and 
the  distribution  and  relative  location  of  all  the  principal  and  other 
streets,  and  railways,  waterways,  and  all  other  means  of  public  travel 
and  business  communications,  as  well  as  the  distribution  and  relative 
location  of  all  public  buildings,  public  grounds,  and  open  spaces  de- 
voted to  public  use,  and  the  planning,  subdivision  and  laying  out  for 
urban  uses  of  private  grounds  brought  into  the  market  from  time 
to  time. 

Sec.  5.  Any  city,  borough,  or  township,  within  any  Suburban 
Metropolitan  District,  may  request  the  Suburban  Metropolitan  Plan- 
ning Commission  of  that  district  to  prepare  plans  concerning  any 
of  the  subjects  set  forth  in  section  four  of  this  act;  whereupon  it  shall 
be  the  duty  of  the  Commission  to  prepare  such  plans  with  dispatch. 

Sec.  6.  The  Suburban  Metropolitan  Planning  Commission  may 
make  recommendations  to  any  public  authorities,  or  any  corporation  or 
individual  in  said  districts,  with  reference  to  the  location  of  any 
buildings  and  structures  to  be  constructed  by  them. 

Sec.  7.  The  plans  so  made  and  laid  before  the  respective  govero- 
mcntal  authorities  by  the  Suburban  Metropolitan  District  Planning 
Commission,  according  to  sections  four,  five  and  six,  shall  be  con- 
sidered by  such  respective  authorities,  and  followed  by  than  in  to 
far  as  shall  be  determined  by  each  authority: 

Provided,  however,  that  the  provisions  of  this  act  shall  not 
or  in  any  way  affect  the  provisions  of  an  act,  entitled  *'Aa  t 
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Itxng  a  Department  of  Health  and  deBning  its  powers  and  duties/' 
Ipproved  the  twenty-seventh  day  of  April,  Anno  Domini,  one  thou- 
uuul  nine  hundred  and  five;  or  the  provisions  of  an  act,  entitled  "An 
»ct  to  preserve  the  purity  of  the  waters  of  the  State  for  the  protec- 
tion of  llie  public  health,"  approved  the  twenty-second  day  of  April, 
ine  thousand  nine  hundred  and  five. 

Sec.  8.    On  or  before  January  tenth  of  each  and  cver>'   year, 

ic  Commission  shall   prepare   an  estimate  of  its  expenses   for  the 

isuing  year,  settinp   forth   with  as  much  detail   as   is   practicable 

the  items  of  which  such  estimate  is  composed;  and  shall  cause  the 

iniount  of  its  expenses  so  estimated,  after  deducting  the  cash  on 

land  and  the  unpaid  assessments,  to  be  assessed  against  the  cities, 

boroughs,  and  townships  witliin  the  district,  in  proportion  to  their 

T  n  tax  duplicates.     The  itemized  estimate  of  expenses  and  a 

:  of  the  rate  of  assessment  shall  be  spread  upon  the  minutes 

if  ih^  Commission,  which  shall  be  kept  open  at  all  times  for  public 

ispeciion.     Hach  and  every  assessment,  when  certified  by  the  chair- 

lan  and  secretary  of  the  Commission,  shall  constitute  a  charge  on 

lie  treasury  of  the  respective  city,  borough,  and  township,  and  its 

icdiate  payment  shall  be  at  once  provided  for.     The  Commission 

ihall  have  power  to  secure  payment  of  the  assessments  by  suits  of 

mandamus,  or  otherwise ;  provided,  that  the  rate  of  assessment  shall 

>t  exceed  one-tenth  of  one  mill. 
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No,   IT.    The  New  York,  New  Jersey  Compact  por  Planning 
New  York  Harbor* 


■  An  Act  authorizing  designated  authorities  in  behalf  of  the  state 
of  New  York  to  enter  into  an  agreement  or  compact  with  designated 
luthorilies  of  the  state  of  New  Jersey  for  the  creation  of  the  "Port 
ii  New  York  District,"  the  establishment  of  "The  Port  of  New  York 
■  ."    and  the    defining   of   the   powers   and   duties   of   such 

Sfcc.  I.     *  Commissioners    named    and    authorized   to   enter    into 
le  following  compact  with  the  state  of  Jersey. 

WiiERfiAJs  In  the  year  eighteen  hundred  and  thirty-four  the  states    p,eambl«,l 
tf  New  York  and  New  Jersey  did  enter  into  an  agreement  fixing 
id  determining  the  rights  and  obligations  of  the  two  states  in  and 


•  Summarized. 

•New  York  Laws  1921.  ch.  154;  New  Jersey  Laws.  P.  L.  1921,  p.  412. 
ch  f$x.  practiriiUv  identical  with  it.  Sec  also  the  various  reports  of  the 
'd  under  New  York  IQ17.  ch.  426,  and  New  Jersey 
^h.  i.)0;  and  also  New  York  l.aws  1921,  ch.  303;  and 
I'.  L.  1921.  p.  4JJ,  ch.  152.  For  the  originol  compact 
K  1834,  ch  8;  New  Jersey  P.  L.  1834,  p.  118;  ratified 
nuv.i  -Ti.tits,  4  U.  S.  Statutes  at  Large  708. 
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about  the  waters  between  the  two  states,  especially  in  and  about  th« 
bay  of  New  York  and  the  Hudson  River;  and 

Whereas,  Since  that  time  the  commerce  of  the  port  of  New 
York  has  greatly  developed  and  increased  and  the  territory  in  and 
around  the  port  has  become  commercially  one  center  or  district;  and 

Whereas,  It  is  confidently  believed  that  a  better  coordination  of 
the  terminal,  transportation  and  other  facilities  of  commerce  in. 
about  and  through  the  port  of  New  York,  will  result  in  great  econo- 
mies, benefiting  the  nation,  as  well  as  the  states  of  New  York  and 
New  Jersey;  and 

Whereas,  The  future  development  of  such  terminal,  transporta- 
tion and  other  facilities  of  commerce  will  require  the  expenditure 
of  large  sums  of  money,  and  the  cordial  cooperation  of  the  states 
of  New  York  and  New  Jersey  in  the  encouragement  of  the  invest- 
ment of  capital,  and  in  the  formulation  and  execution  of  the  neces- 
sary physical  plans;  and 

Whereas,  Such  result  can  best  be  accomplished  through  the  co- 
operation of  the  two  states  by  and  through  a  joint  or  common  agency. 

Now,  THEREFORE,  The  Said  states  of  New  Jersey  and  New  Yoric 
do  supplement  and  amend  the  existing  agreement  of  eighteen  hun- 
dred and  thirty-four  in  the  following  respects: 

Art.  I.  They  agree  to  and  pledge,  each  to  the  other,  faithful  co- 
operation in  the  future  planning  and  development  of  the  port  of 
New  York,  holding  in  high  trust  for  the  benefit  of  the  nation  the 
special  blessings  and  natural  advantages  thereof. 

Art.  II.  To  that  end  the  two  states  do  agree  that  there  shall  be 
created  and  they  do  hereby  create  a  district  to  be  known  as  the  "Port 
of  New  York  District"  (for  brevity  hereinafter  referred  to  as  "The 
District")  which  shall  embrace  the  territory  bounded  and  described 
as  follows:  .  .  . 

The  boundaries  of  said  district  may  be  changed  from  time  to  time 
by  the  action  of  the  legislature  of  either  state  concurred  in  by  the 
legislature  of  the  other. 

Art.  III.  There  is  hereby  created  "The  Port  of  New  York 
Authority"  (for  brevity  hereinafter  referred  to  as  the  "Port  Au- 
thority"), which  shall  be  a  body  corporate  and  politic,  having  the 
powers  and  jurisdiction  hereinafter  enumerated,  and  such  other  and 
additional  powers  as  shall  be  conferred  upon  it  by  the  legislature 
of  either  state  concurred  in  by  the  legislature  of  the  other,  or  by  act 
or  acts  of  congress,  as  hereinafter  provided. 

Art.  IV.  The  port  authority  shall  consist  of  six  commissioners 
— three  resident  voters  from  the  state  of  New  York,  two  of  whom 
shall  be  resident  voters  of  the  city  of  New  York,  and  three  resident 
voters  from  the  state  of  New  Jersey,  two  of  whom  shall  be  rc»- 
dcnt  voters  within  the  New  Jersey  portion  of  the  diftrid;  tlw»  "»»— 
York  members  to  be  chosen  by  the  state  of  New  ' 
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Jrscy  mtmbcrs  by  the  state  of  New  Jersey,  in  the  manner  and  for 
le  terms  fixed  and  detcnnined  from  time  to  lime  by  the  legislature 
each  state  respectively,  except  as  herein  provided. 
Each   commissioner   may   be    removed   or   suspended    from   office 
^55  provided  by  the  law  of  the  state  for  which  he  shall  be  appointed. 
AitT.  V.     The  commissioners  sh;il!,  for  the  purpasc  of  doing  busi- 
constitute  a  board  and  may  adopt  suitable  by-laws  for  its  man- 
;ment. 

Akt.  VI.     The  port  authority  shall  constitute  a  body,  both  corpo- 
and  politic,   with   full   power  and   authority   to  purchase,  con- 
ict,  lease  and/or  operate  any  terminal  or  transportation   facility 
thin  said  district;  and  to  make  charges  for  the  use  thereof;  and 
any  of  such  purposes  to  own.  hold,  lease  and/or  operate   real 
personal  property,  to  borrow  money  nnd  secure  the  same  by  bonds 
by  mortgages  upon  any  property  held  or  to  be  held  by  it.     No 
'property  now  or  hereafter  vested  in  or  held  by  either  state,  or  by 
county,  city,   borough,  village,  township  or  other  municipality, 
til  be  taken  by  the  port  anthority,  without  the  authority  or  con- 
of  such  slate,  county,  city,  borough,  village,  township  or  other 
inicipality.  nor  shall  an>'thing  herein  impair  or  invalidate  in  any 
any  bonded  indebtedness  of  such  state,  county,  city,  borough, 
lage,  township  or  other  municipality,  nor   impair  the   provisions 
Jaw  regulating  the  payment  into  sinking   funds  of  revenues  de- 
'ed  from  mtinicipal  property,  or  dedicating  the  revenues  derived 
im  any  municipal  property  to  a  specific  purpose. 
The  powers  granted  in  this  article  shall  not  be  exercised  by  the 
authority  until  the  legislatures  of  both  states  shall  have  approved 
a  comprehensive  plan  for  the  development  of  the  port  as  hercin- 
tcr  provided." 

Art.  VIL     The  pon  aiithority  shall  have  such  additional  power? 

duties  as  may  hereafter  be  delegated  to  or  imposed  upon  it  from 

lie  to  time  by  the  action  of  the  legislature  of  cither  state  concurred 

by  the  legislature  of  the  other.     Unless  and  until  otherwise  pro- 

fd.  it  shall  make  an  annual  report  to  the  legislature  of  both  states. 

ting  forth  in  detail  the  operations  and  transactions  conducted  by 

pursuant  to  this  agreement  and  any   legislation  thereunder.     The 

>rt  authority  shall  not  pledge  the  credit  of  either  state  except  by 

with  the  authority  of  the  legislature  thereof. 

Art.  VIII.     Unless  and   until  otherwise   provided,  all  laws   now 

hrrefifter    vesting    jurisdiction   or    control    in    the    public    service 

II,  or  the  public  utilities  commission,  or  like  body,  within 

.    respectively,  shall   apply   to   railroads  and  to  any  tranv 

tation,    terminal    or    other    facilii>*    owned,   operated,    leased   or 

istructwl  by  the  port  authority,  with  the  same  force  and  effect  as 

This   approval  sivcn,   Laws.    New   York.   1922.   ch.   43,    New  Jersey. 
1922,  ch.  g,  and  ratified  by  U.  S.  Congress,  1921  and  1922. 
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if  such  railroad  or  transportation,  terminal  or  other  facility 
owned,  leased,  operated  or  constructed  by  a  private  corporatiaiL 

Art.  IX.  Nothing  contained  in  this  agreement  shall  impair  die 
powers  of  any  municipality  to  develop  or  improve  port  and  temiial 

facilities. 

Art.  X.  The  legislatures  of  the  two  states,  prior  to  the  signiit 
of  this  agreement^  or  thereafter  as  soon  as  may  be  practicable,  will 
adopt  a  plan  or  plans  for  the  comprehensive  development  of  the  port 
of  New  York. 

Art.  XL  The  port  authority  shall  from  time  to  time  make  pbm 
for  the  development  of  said  district,  supplementary  to  or  amendi- 
tory  of  any  plan  theretofore  adopted,  and  when  such  plans  are  dnly 
approved  by  the  legislatures  of  the  two  states,  they  shall  be  binding 
upon  both  states  with  the  same  force  and  effect  as  if  incorporated 
in  this  agreement. 

Art.  XII.  The  port  authority  may  from  time  to  time  nake 
recommendations  to  the  legislatures  of  the  two  states  or  to  the  coo- 
gress  of  the  United  States,  based  upon  study  and  analysis,  for  the 
better  conduct  of  the  commerce  passing  in  and  through  the  port  (rf 
New  York,  the  increase  and  improvement  of  transportation  ud 
terminal  facilities  therein,  and  the  more  economical  and  expeditious 
handling  of   such  commerce. 

Art.  XIII.  The  port  authority  may  petition  any  interstate  coo- 
merce  commission  (or  like  body),  public  service  commission.  paMic 
utilities  commission  (or  like  body),  or  any  other  federal,  municfpa!. 
state  or  local  authority,  administrative,  judicial  or  legislative,  having 
jurisdiction  in  the  premises,  after  the  adoption  of  the  comprehensive 
plan  as  provided  for  in  article  ten,  for  the  adoption  and  execution  of 
any  physical  improvement,  change  in  method,  rate  of  transportation, 
system  of  handling  freight,  warehousing,  docking,  lightering  or  trans- 
fer of  freight,  which,  in  the  opinion  of  the  port  authority,  may  be 
designed  to  improve  or  better  the  handling  of  commerce  in  and 
through  said  district,  or  improve  terminal  and  transportation  facilities 
therein.  It  may  intervene  in  any  proceeding  affecting  the  commerce 
of  the  port. 

.\rt.  XIV.  The  port  authorit>'  shall  elect  from  its  number  a 
chairman,  vice-chairman,  and  may  appoint  such  ofBcers  and  to- 
ployees  as  it  may  require  for  the  performance  of  its  duties,  and  shaS 
fix  and  determine  their  qualifications  and  duties. 

Art.  XV.  Unless  and  until  the  revenues  from  operations  con- 
ducted by  the  port  authority  are  adequate  to  meet  all  expenditures, 
the  legislatures  of  the  two  states  shall  appropriate,  in  equal  arooona 
annually,  for  the  salaries,  office  and  other  administrative 
such  sum  or  sums  as  shall  be  recommended  by  the  port 
and  approved  by  the  governors  of  the  two  states,  but 
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itself  hereunder  only  to  the  extent  of  one  hundred  thousand 
dollars  tn  any  one  year. 

Arr.  XVI.  Unless  and  until  otherwise  determined  by  the  action 
of  th«  l<?pislatures  of  the  two  states,  no  action  of  the  port  authority 
a  tiding  unless  taken  at  a  nieetinj:  at  wliich  at  least  two  mem- 

i  each  state  are  present  and  unless  four  votes  are  cast  thcre- 
»r,  two  irom  each  state. 

Each  state  reser\'es  the  right  hereafter  to  provide  by  law  for 
exercise  of  a  veto  power  by  the  governor  thereof  over  any  action 

any  commissioner  appointed  therefrom. 

Arr.  XVII.     Unless  and  until  olhcn^'ise  determined  by  the  action 

the  legislatures  of  tlic  two  states,  the  port  authority  sliall  not  incur 
ly  obligations  for  salaries,  office  or  other  administrative  expenses, 
ithin  the  provisions  of  article  fifteen,  prior  to  tlie  making  of  appro- 
■ialJons  adecjuate  to  meet  tlie  same. 

AnT.  XVI II.  The  port  authority  is  hereby  authorized  to  make 
Ittable  rules  and  regulations  not  inconsistent  with  the  constitution 

the  United  States  or  of  either  state,  and  subject  to  the  exercise 

the  power  of  congress,  (or  the  improvement  of  the  conduct  of 
ivigation  and  commerce,  which,   when  concurred  in  or  authorized 

the  legislatures  of  both  states,  shall  be  binding  and  effective  upon 

persons  and  corporations  aflfecled  thereby. 

Abt.  XIX.     The  two  states  shall  provide  penalties  for  violations 

any  order,  rule  or  regulation  of  the  port  authority,  and  for  the 
inner  of  enforcing  the  same. 

Art.  XX.  The  territorial  or  boundary  lines  established  by  the 
rnient  of  eighteen  hundred  and  thirty-four,  or  the  jurisdiction 

the  t\^'o  states  established  thereby,  shall  not  be  changed  except  as 
:rem  specifically  modified. 

Aft.  XXI,  Either  state  may  by  its  legislature  withdraw  from 
lis  agreement  in  the  event  that  a  plan  for  the  comprehensive  dc- 
tlopmeni  of  the  port  shall  not  have  been  adopted  by  both  states  on 

prior  to  July  first,  nineteen  hundred  and  twenty-three;  and  when 

:h  withdrawal  shall  have  been  communicated  to  the  governor  of 
|e  otlicr  state  by  the  stale  so  withdrawing,  this  agreement  shall  be 

rreby  abrogated. 

Art.  XXn.     Definitions. — ^Thc   following   words  as  herein   used 

dl  have  the  following  meaning:  "TransporTation  facility"  shall  in- 
ide  railroads,  steam  or  electric,  motor  truck  or  other  street  or 
Ighway  vehicles,  tunnels,  bridges,  boats,  ferries,  car-floats,  lighters, 
Igs,  floating  elevators,  barges,  scows  or  harbor  craft  of  any  kind, 
[r  craft  suitable  for  harbor  service,  and  every  kind  of  transporta- 
m  facility  now  in  use  or  hereafter  designed  for  use  for  the  trans- 
irtation  or  carriage  of  persons  or  property.  "Terminal  facility" 
iill   include  wharves,  piers,  slips,  ferries,  docks,  dry  docks,  bulk- 


binding. 


Veto, 


Obtin 
xionn  for 


CXpCDSCI. 


Rates  for 


Pen&ltiesL 


Houndanr 
Mnt9  ann 


6o2  THE  LAW  OF  CITY  PLANNING  AND  ZONING 

heads,  dock-walls,  basins,  car-floats,  float-bridges,  grain  or  odier 
storage  elevators,  warehouses,  cold  storage,  tracks,  yards,  sfaedi, 
switches,  connections,  overhead  appliatices,  and  every  kind  of  tcnm- 
nal  or  storage  facility  now  in  use  or  hereafter  designed  for  osc  for 
the  handling,  storage,  loading  or  unloading  of  freight  at  stfanrfrip, 
railroad  or  freight  terminals.  "Railroads"  shall  include  railwiyi, 
extensions  thereof,  tunnels,  subways,  bridges,  elevated  stmctnres, 
tracks,  poles,  wires,  conduits,  power  houses,  substations,  lines  for 
the  transmission  of  power,  car-bams,  shops,  yards,  sidings,  turn- 
outs, switches,  stations  and  approaches  thereto,  cars  and  motift 
equipment.  "Facility"  shall  include  all  works,  buildings,  structures, 
appliances  and  appurtenances  necessary  and  convenient  for  the  proper 
construction,  equipment,  maintenance  and  operation  of  such  fadlitir 
or  facilities  or  any  one  or  more  of  them.  "Real  property"  shall  in- 
clude land  under  water,  as  well  as  uplands,  and  all  property  either 
now  commonly  or  legally  defined  as  real  property  or  which  may  here- 
after be  so  defined.  "Personal  property"  shall  include  choscs  in 
action  and  all  other  property  now  commonly  or  legally  defined  as 
personal  property  or  which  may  hereafter  be  so  defined.  "To  lease" 
shall  include  to  rent  or  to  hire.  "Rule  or  regulation,"  until  and  un- 
less otherwise  determined  by  the  legislatures  of  both  states,  shall 
mean  any  rule  or  regulation  not  inconsistent  with  the  constitntioo 
of  the  United  States  or  of  either  state,  and,  subject  to  the  exercise 
of  the  power  of  congress,  for  the  improvement  of  the  conduct  of 
navigation  and  commerce  within  the  district,  and  shall  include  charges, 
rates,  rentals  or  tolls  fixed  or  established  by  the  port  authority;  and 
until  otherwise  determined  as  aforesaid,  shall  not  include  matters 
relating  to  harbor  or  river  pollution.  Wherever  action  by  the  legis- 
lature of  either  state  is  herein  referred  to,  it  shall  mean  an  act  of 
the  legislature  duly  adopted  in  accordance  with  the  provisions  of  the 
constitution   of   the   state. 

Consent,  approval  or  recommendation  of  municipality;  how  given. 
Wherever  herein  the  consent,  approval  or  recommendation  of  a 
"municipality"  is  required,  the  word  "municipality"  shall  be  taken 
to  include  any  city  or  incorporated  village  within  the  port  district, 
and  in  addition  in  the  state  of  New  Jersey  any  borough,  town,  town- 
ship or  any  municipality  governed  by  an  improvement  connnissioo 
within  the  district.  Such  consent,  approval  or  recommendation  when- 
ever required  in  the  case  of  the  city  of  New  York  shall  be  deemed 
to  have  been  given  or  made  whenever  the  board  of  estimate  and 
apportionment  of  said  city  or  any  body  hereafter  succeeding  to  its 
duties  shall  by  majority  vote  pass  a  resolution  expressing  such  coo- 
sent,  approval  or  recommendation ;  and  in  the  case  of  any  mnntripiH*y 
now  or  hereafter  governed  by  a  commission,  whenever  the 
sion  thereof  shall  by  majority  vote  pass  such  a  resolntiiHi; 
all  other  cases  whenever  the  body  authorized  to  grant  CM 
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use  of  the  streets  or  highways  of  such  municipality  shall  by  a 
ijority  vote  pass  snch  a  resolution. 

•  Sec  2.     Agreement  to  be  binding  when  duly  executed. 

•  Sec.  3.    Authority  of  governor  to  fill  vacancies  among  commis- 

•  Sec-  4.  CommissiontTs  of  two  states  authorized  to  apply  to 
»ngres$  of  the  United  States  for  ratification  of  compact,  but,  with- 
it  it,  the  compact  sliall  be  binding  to  the  extent  provided  therein* 

Sec  5.    This  act  shall  take  effect  immediately. 


JVo.  /^.    The  New  Jeasey  County  Planning  Act" 

Sf.c.  i6oi.  Fvery  board  of  chosen  freeholders  shall  have  power 
to  prepare  and  adopt  a  plan  for  the  betterment  and  the  systematic 

•elopment  of  the  county,  and  shall  have  power  and  amhority  to 
loy  experts  and  to  pay  for  their  services,  and  to  pay  such  other 

>enscs  as  may  be  necessary  for  the  making  of  such  plan. 

Sec.  1602.  Every  board  of  chosen  freeholders  may.  by  resolu- 
in,  provide  for  the  establishment  of  a  commission  consisting  of  not 

tre  than  seven  citizens  of  such  county  to  act  as  a  county  plan  com- 
ission.  Such  commission,  if  established,  i.hatl  have  all  the  power 
id  authority  conferred  upon  boards  of  clioscn  freeholders  by  this 
rtide.  except  that  the  said  commission  may  c?cpcnd  only  such  sums 

may  be  appropriated  for  such  purpose  by  the  board  of  chosen  free- 
>Idcrs. 

Sec.  1603.     Every  board  of  chosen  freeholders  adopting  any  such 

in,  or  any  covmty  plan  commission  appointed  hereunder,  shall  en- 

tvor  to  cause  all  municipalities  within  the  county,  and  adjoining 

to  cooperate  in  the  laying  out  of  roads  and  boulevards  and  in 
die  betterment  and  the  systematic  development  of  the  county. 

No,  I  J,    The  Califobnia  Capital  City  Planning  Law* 

Sec.  I.    There  shall  be  a  state  capital  planning  commission  com- 
posed of  the  governor,  and  state  librarian,  ex-of7icio  members  and 
iree  members  to  be  appointed  by  the  governor,  at  least  one  of  whom 
lall  be  a  recognized  expert  in  tlie  plaiming  of  cities  and  towns.    Ap- 
■pointivc  members  of  this  commission  shall  serve  without  pay  and  shall 
Jiold  office  in  the  first  instance  for  terms  respectively  for  two  years, 
►ur  years,  and  six  years  and  until  their  successors  have  been  ap- 
linted  and  qtjalified.     Their  successors  shall  serve  for  terms  of  six 
years  eacli  and  afipointment  to  fill  a  casual  vacancy  shall  be  only  for 

*  Summarized. 

-  P    L  1918.  p.  567.  ch.  185.  art.  XVI. 

•191S.  p.  I5M,  ch.  757. 
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Power* 
and  duties. 


Report. 


the  unexpired  portion  of  the  term.  Three  shall  be  a  quomm.  They 
may  make  and  alter  rules  and  regulations  for  their  own  pioccduie 
consistent  with  the  laws  of  the  state.  They  shall  consider  all  mitten 
in  city  planning  affecting  the  future  needs  of  the  state  and  die  rela- 
tion of  the  state  plans  to  those  of  the  capital  city. 

Sec.  2.  They  shall  confer  and  advise  with  the  city  planning  bod)r 
of  the  capital  city  concerning  all  matters  affecting  the  nietropalitu 
district  in  and  about  the  said  capital  city  and  for  a  distance  witina 
fifteen  miles  outside  the  corporate  limits  of  the  said  city.  They  sfad 
make  recommendations  to  the  governing  bodies  of  all  political  mub 
within  this  area  and  to  the  governor  with  regard  to  all  matters  of 
interest  to  the  state  in  and  concerning  its  capital  city  with  reference 
to  its  system  of  roads,  boulevards  and  thoroughfares,  street  railway 
systems,  smoke  prevention,  parks,  parkways  and  playgrounds,  water 
supply,  sewage  and  sewage  disposal,  collection  and  disposal  of  garbage, 
civic  centers,  or  of  other  natural  or  artificial  physical  features  of  tbc 
district,  and  of  location  proposed  by  it  for  any  new  or  enlarged  thor- 
oughfares, street  railway  system,  union  depot,  parks,  parkways,  play- 
grounds, water  supply  systems,  sewers,  sewage  disposal  plant,  garbage 
disposal  plant  and  civic  centers,  or  any  other  public  improTemeat 
that  will  affect  the  character  of  the  district  as  a  whole,  to  political 
units  within  the  district.  It  may  make  recommendations  to  the  state, 
city  or  district  governmental  authorities,  from  time  to  time  concemii^ 
any  such  matters  or  things  aforesaid  for  action  by  the  respective  legis- 
lative, administrative  or  governing  bodies  thereof.  In  so  doing  they 
shall  have  regard  for  the  present  conditions  and  future  needs  and 
growth  of  the  district,  and  the  distribution  and  relative  location  of  ill 
the  principal  and  other  streets  and  railways,  waterways,  and  all  other 
means  of  public  travel  and  business  communication,  as  well  as  the 
distribution  and  relative  location  of  all  public  buildings,  public  grounds 
and  open  spaces  devoted  to  the  public  use,  and  the  planning  and  lay- 
ing out  for  urban  uses  of  private  grounds  brought  into  the  market 
from  time  to  time. 

Sec.  3.  The  state  capital  planning  commission  shall  make  an  an- 
nual report  to  the  governor  which  the  secretar>*  of  state  shall  cause 
to  be  printed  as  a  public  document  and  copies  of  this  report  shall 
be  filed  with  each  and  every  governing  body  in  the  district  under 
supervision. 


Secretary 
of  Internal 
Affairs. 
Bureau  of 
municipali* 
ties. 


No.  14.    The  Pennsylvania  State  Planning  Bureau  Act* 

Sec.  I.  The  Secretary  of  Internal  Affairs  shall  establish  in  the 
said  Department  of  Internal  Affairs  a  Bureau  of  Municipaliticft.  The 
said  Bureau  shall  gather,  classify,  index,  make  avail^^  and  db- 

"P.  L.  1919.  April  4.  P-  45- 
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Pubiidtr 
•ervice. 


scminate  data,  statistical  information,  and  advice  that  may  be  helpful  Dotieiu 
in  improving  the  methods  of  administration  and  municipal  develop- 
ment in  the  several  municipalities  of  the  Commonwealth;  and  shall 
maintain,  for  the  benefit  of  the  municipalities,  a  publicity  service  to 
install  or  assist  in  the  installation  and  establishment  of  modern  sys- 
tems of  accounting  in  the  various  municipalities  of  the  state,  and  in 
order  to  promote  a  comprehensive  plan  or  series  of  plans  for  the 
probable  future  requirements  of  cities,  boroughs,  or  townships  of  the 
Commonwealth,  either  separately  or  jointly,  in  respect  to  a  system  of 
traffic  thoroughfares  and  other  highways  or  main  highways,  trans- 
portation of  every  sort,  suitably  coordinated  sites  for  public  build- 
ings, parks,  parkways,  playgrounds,  and  other  public  uses,  the  preser- 
vation of  natural  and  historic  features,  and  any  and  all  public  im- 
provements tending  to  the  advantage  of  municipalities  or  townships 
affected,  tending  to  their  advantage  as  a  place  of  business  and  resi- 
dence, and  to  either  make  or  secure  or  assist  in  making  or  securing 
the  necessary  surveys,  plans,  and  information. 

Sec.  2.  The  Secretary  of  Internal  Affairs  is  hereby  authorized 
to  employ  a  Chief  of  Bureau  of  Municipalities,  who  in  his  judgment 
shall  be  qualified  to  perform  the  duties  herein  described.  He  is  also 
authorized  to  employ  such  engineering,  accounting,  clerical,  steno- 
graphic, and  other  expert  service,  relating  to  the  gathering  of  infor- 
mation, its  distribution  and  publication  and  other  duties  incident  to 
the  purpose  of  the  Bureau,  or  transfer  to  such  duties  in  this  Bureau 
as  he  may  find  advisable  the  work  and  services  of  other  bureaus  or 
of  others  employed  in  the  department.  The  salaries  of  the  employees  Saltriei. 
appointed  under  the  provisions  of  this  act  shall  be  fixed  by  the  Secre- 
tary of  Internal  Affairs,  and  shall  be  paid  from  the  funds  appropriated 
to  the  said  Department  of  Internal  Affairs. 

Sec.  3.  It  is  hereby  made  the  duty  of  every  city,  borough,  town- 
ship, or  county  official,  to  furnish  such  information  as  may  be  re- 
quested by  the  Chief  of  the  Bureau  of  Municipalities  or  his  duly  au- 
thorized deputy. 

*  Sees.  4  and  5.    Repeals  and  time  when  law  goes  into  effect. 

*  Summarized. 
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^B„     735  P*     (Bibliography  at  end  of  each  section.) 
^KissAV.  B.  W. 

Report  of  Town  Planning  Enactments  in  Germany.    Bombay,  Govt. 

Press.  1913-    31  p. 
1       Kommunales  jahrbuch.     Jena,  Gustav  Fischer.  1908-1913/14;   1919  (Kriegs- 
^^m        band).     (An   annual,  recording  current   municipal   events.     See  espe- 
^H       cially  the  subdivisions  "Stiidtebau  und  Wohnungswesen"  (City  Plan- 
w^m       ning  and  Housing).) 
'      {Prussia.)     Alexander-Katz,  P.mx. 

Ueber    preussischcs    Fluchtlinienrecbt     Berlin,    Ernst,    1908.     3]    p. 

Stadtebauiiche  I'ortragc,  Bd.  J,  Heft  7- 
(Prussia.)    Paltz,  Dr.  Constanz. 

Preussisches    Baupolizeirecht,    4th    edition.    Berlin,    Carl    He>'niann's 

Verlag.  1910.    677  p. 
(Prussia.)     James,  Heuman  Gctlach. 

Principles  of  Prussian  Administration.    New  York.  Macmillan.  1913. 

309  P- 
(Prussia.)     W'ohnungsgesetz,  edited  by  B.  Schmittman.    Berlin,  T.  Gutten- 
tag,  t9t8.     J74  p.     (Gives  tlic  text  of  Building  Line  Law  of  1875  and 
Housing  Law  of  t9i8,  with  notes.) 
*russio.)     Sakan,  Walter,  editor. 

Bauiiuchtliniengcsccz.  Gesetz  betreffcnd  die  Antegung  und  Veran- 
drrtmir  vnn  Strasscn  und  Plat^m  in  Stadten  und  landlichen  Ortschai- 
t'.i  full.  1875.     Berlin.  C.  Heyniann's  Verlag.  1911.    45^  p. 

ii'  Bauordnunti,  edited  by  W.  HafTncr.     Tubingen,  A.  u.  S. 

U\,,.  ^.i  L_diiion,  1912.  3  vols.  (Vol.  I.  text  with  notes;  Vols,  a  and 
3,  related  statutes,  ordinances,  etc.) 
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lUTIt      l-tmvir.    .tml   others. 
7  txi  fur  Gross  Berlin,  ncbst  Abdruck  des  allgemeincn 

Z  ■  >ctzes  by  Dr.  Ludwig   Bruhl.   r>r    Kurt  Gordon.   Dr. 

Walter  Lcdermann.     Berlin,  T.  Guttcntag.  1912.     (The  special  statute 
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for  the  creation  of  a  metropolitan  district  of  Berlin  and  its 
and  the  general  statute  for  the  creation  of  such  districts  in 
The  Berlin  statute  has  now  been  superseded  and  repealed  by 
of  1920  {Gesets  Sammlung,  No.  19,  p.  123),  incorporating  Berfin  ari 
her  suburbs  as  one  city. 
Schmidt,  R.   ( Beigeordneter  or  Vice-Mayor  of  Essen). 

Denkschrift  betreffend  Grundsatze  zur  Aufstellung  ones  Geneial- 
Siedlungsplanes  ftir  den  Regierungsbczirk  Dusseldorf  (recbtsfaoi- 
isch).    Doctor's  dissertation,  privately  printed  about  1912.     i<M  p. 

Great  Britain — General 

Abercroubie.  Patrick. 

The  New  Town  Planning  Regulations.  Tcwn  Planmng  Rmmt 
July,  1921,  V.  9,  pp.  in-119.  (Discussion  of  the  Town  Plamisc 
Regulations,  1921,  issued  by  Ministry  of  Health  for  conduct  onder 
the  1919  Act.) 

Allan,  Charles  £.,  and  Francis  J. 

The  Housing  of  the  Working  Classes  Act,  1890-1909,  and  the  Hou- 
ing  Acts  1914  Annotated  and  Explained  Together  with  Rules.  R^o- 
lations,  Forms  and  Instructions  of  the  Local  Govt  Board,  4th  Editioo. 
London,  Butterworth  &  Co.,  Shaw  &  Sons,  1916.    408  p. 

Cadbury,  Gborce,  Jr. 

Town  Planning  with  Special  Reference  to  the  Birmingham  Scbcmo. 
London,  Longmans  Green,  1915.     (Text  of  Schemes,  pp.  155-igil) 

Clarke,  J.  J. 

The  Housing  Problem;  Its  History,  Growth,  Legislation  and  Prch 
cedure.  London,  Pitman,  1920.  544  p.  (Gives  text  of  Housiiig, 
Town  Planning,  etc..  Act,  1919.  and  Acquisition  of  Lamd  Aiscssment 
of  Compensation  Act,  1919.  Table  of  statutes,  pp.  523-524.  BibU- 
ography,  pp.  525-5-29) 

Compulsory  Acquisition  of  Land  in  England  and  Wales ;  Recommenda- 
tions of  the  Reconstruction  Committee.  Municipal  Journal,  Londoo, 
March   15.  »9>8.  v.  27,  pp.  289-290. 

DOWDALL,  H.  C. 

Local  Development  Law.  London,  T.  F.  Unwin,  1919.  230  p.  Liver- 
pool Corporation  Acts,  pp.  205-230. 

A  Garden  Cities  General  Powers  Bill.  Garden  Cities  and  Town  PUnming, 
Dec,  1 921,  v.  II,  p.  269. 

Glen,  Randolph  A.,  and  Arthvr  D.  Dean. 

The  Law  and  Practice  of  Town  Planning.  Being  Part  11  of  the 
Housing,  Town  Planning,  etc..  Act,  1909;  with  Introduction,  Notes  to 
the  Act.  Departmental  Orders,  Memoranda  and  Circulars,  Forms  and 
Precedents,  and  Model  Clauses  for  Town  Planning  Schemes.  Londco, 
Butterworth,  1913.    283  p. 

Great  Britain.    Laws. 

Housing,  Town  Planning,  etc..  Act,  1919.  London,  H.  M.  Stationery 
Office,  1919.  44  p.  (Title:  An  Act  to  Amend  the  Enactments  Rebt- 
ing  to  the  Housing  of  the  Working  Oasses,  Town  Planning,  and  the 
Acquisition  of  Small  Dwellings.) 

Jeffreys,  W.  R. 

Some  Administrative  Problems.  Totvn  Planning  InsHtuUt  Po^t 
and  Discussions,  1917-1918,  v.  4,  pp.  97-99. 

The  New  Regulations  and  the  Future  of  Town  PI  nning;    SoHPHawtf 
Town  Planning  Regulations.  1921.    Housing,  April,  t93i«v. & 
pp.  .360-262.    (Results  of  passing  of  Housing,  Town  Pki 
Act,  1919.} 
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^^TowN  Planning  CoNFracsrE.  London.  1910. 

Transactions.  London,  Royal  Institute  of  British  Architects.  191 1. 
8t2  p.  (Section  7:  Legislative  Conditions  and  Legal  Studies,  pp. 
661-701.) 

I  Wood,  Sir  Kingsley. 
L       The    Law   and    Practice   with    Regard   to    Housing   in    England    and 
I       Wales.     London,  Hcnrj'  Frowdc.  1931.    769 p.     (Gives  text  of  statutes. 
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HtnrroN,  Annette. 

The  Housing  and  Town  Planning  Act,  i«/)9,  as  It  Affects  Rural 
Districts.  London.  P.  S.  King  &  Son.  11.  d.  (c.  1912).  12  p.  Our 
Land  Kt'prtnts.  4. 

Draft  Bill  for  the  Creation  of  One  Town  Planning  Traffic  and  Housing 
Authority  for  Londmi  and  the  Home  Counties.  Discussion,  opened 
b>  W.  Rees  Jeffreys.  Vi/u'w  I^ianning  Institute,  Papers  and  Discus- 
sions. I9iy-»9.  V.  S.  pp.  ^^7^' 

GsEAT  RtiTAiN.     Local  Govrniment   Board. 

Arterial  Roads  in  Greater  London.  Report  of  Sectional  Conferences 
Held  at  the  OtEces  of  the  Local  Government  Board.  London.  H.  M. 
Stationery  Office.     First  Confcrince  Proceedings  published  May,  1914. 

Gft£AT  BaiTAiK.  Select  Committee  on  Transport  (Metropolitan  Area). 
Report  .  .  .  Tvigeihcr  with  the  Proceedings  of  the  Committee.  Minutes 
of  Kvidcnce,  and  Appendices.  London,  H.  M,  Stationery  Office,  1919. 
446  p. 
e  Manchester  and  District  Joint  Town  Planning  Advisory  Committee, 
Gardrn  LiUcs  and  7<)tot  VUunint^,  April.  1921,  v.  11,  p.  103,  (Pur- 
pose and  functions  of  this  committee. J 

5"/^  alto  Publications  of  the  London  County  Council. 
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[awsom,  John  W. 

The  Salonika  Town   Planning  Act.    Town   Planning  Review,  Dec^ 
19*1.  V.  9.  pp.   U7-I54- 


India 

ALCtriTA    IVPVOVEMtN-T   TrUST. 

Report  ...  on  the  Condition,  Imprttvemenl  and  Town  Planning  of 
the  City  of  CalctMta  and  ConiiKUous  Arra*;.  by  P,  P.  Richards.  Hert- 
fordshire, Kni^Iand.  JJcnninR^  J<:  Hcwicii,  Printers,  1914.  (Ch.  XX — 
Town  Planning  Lcgisbliun :  Including  Coittinefital  and  Other  Town 
Planning  Acts,  with  Special  Translations  of  Italian  and  German  Acts.) 
Davidce.  VV    R. 

The  Madras  Town  Planinng  Act.     (Jordcn  Cities  and  Town  /^tanning, 
^^      July.  1921.  V.  u,  pp.  160-161.     (Discussion  of  the  1920  Madras  Act) 

H  Jta!y 

Cattaneo,  Mario. 

La  Legislation  Italians  tn  Materia  di  Piani  Regolatori  EdillxiL  Also 
trans.:  Itahan  Legislation  Respecting  the  Planning  of  Building  Areas. 
In    Transactions   of    '/"ott-n   PUmning  Conffnncc,  London,   tgio,   pp. 

7i<j-rJ9, 

Iakjvst  t>i  Teih^oa,  E0B«t>NI>O. 

Pi&no  KcgoUtore  della  Citta  di  Roma.  1906;    Relatione  Prescntaia  al 
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Consiglio  Comunate  di  Roxna  dall'Aatore  dd  Praeetto. 
bilimento  Dancsi,  190&    57  p. 
Venice.    Commissione    Ministerialc   e    Munidpalc   Intomo   al 
Risanamento  ed  al  Piano  Regolatore.    Rdazione  deUa 
Venice,  Ferd.  Onganie,  1891.    41  p. 

Scotland 

CooPtB,  M.,  and  W.  £.  Whyte. 

Law  of  Housing  and  Town  Planning  in  Scotland,  with  an  Appeafii 
of  Statutes,  Orders,  Circulars  and  Memoranda.  Edinbttrgfa,  W& 
Hodge  &  Co.,  Ltd.,  1920. 
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The  Housing  Question  in  Sweden.  Report  of  Commisnoners  to  Inter- 
allied Housuig  and  Town  Planning  Conference,  London,  igaa.  Stock- 
holm, Norstedt  &  Soner,  1920,  64  p. 

LiUENBEBG,  Dr. 

Town  Planning  and  Legislation  in  Sweden  During  the  Last  Fif^ 
Years.  In  Proceedings  of  Town  Planning  Conference,  London,  J9J0, 
pp.  700-715;  with  discussion. 

United  States— General 
See  Part  II,  '"The  City  as  a  Whole." 
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American  Institute  of  Architbcts.    Cleveland  Chapter. 

Report  of  Special  Committee  of  the  Oeveland  Chapter  to  Recommend 

Legislation    for    the    Establishment    of    a    City    Plan    Commission. 

Journal  of  American  Institute  of  Architects,  May,  1914,  v,  2,  pp.  254- 

257. 
Baker,  M.  N. 

City  Planning ;  Model  City  Charter.     In  IVoodruff.  C.  R.,  Ed.,  A  A'flr 

Municipal  Program,  1919,  pp.  218-227;  360-362.     (Special  reference  to 

city  planning  commissions.) 
Ford,  Frederick  L. 

The  Commission  on  the  City  Plan  at  Hartford,  Conn.    In  Proceedingt 

of  M  National  Conference  on  City  Planning,  Jgio,  pp.  172-177. 
Plan  Commission  Legislation.  City  Plan,  Jan.,  1916,  v.  i,  pp.  9-13. 
Massachusetts  Fei^ration  of  Planni.nc  Boards.    Bulletin  Xo.  i.  May, 

1916.    4  p.    Pt.  I :  The  Functions  of  Massachusetts  Planning  Boards 

II :  The  official  plan. 
Whitten,  Robert  H. 

The  Constitution  and  Powers  of  a  City  Planning  Authority.    In  Pro- 

ceedings  of  ?th  Sational  Conference  on  City  Planning,  i{tis,  pp.  135- 

143- 
Williams,  Frank  Backus. 

The  Law  of  the  City  Plan.    Supplement  to  National  ^fumcipal  Rf- 

view.  Oct,   1920,  V.  II,  pp.  663-690.    A  second,  revised  editioo  a  ta 

press. 

United  States — Cities 

'Akron.  Ohio.     Nolen,  Joh.n. 

City   Plan   for  Akron,  Prepared   for  Chamber  of 
bridge,  Mass.,  University  Press,   1919.    91   p.     (CoatasBt 
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in*r>"  published  in   full  in  pamphlet  by  Frank  Baclats  Williams  en* 
lillH  "Akron  and   lis  Planning  Law/'  listed  below. 
WiLUAMS,  Frank  BACKirs. 

Akron  and  Us  Planning  Law.    Akron  Chamber  of  Commerce,  I9t9> 
40  p. 

\geport.  Conn.    NoiXN.  John. 

better  City  Planning  for  Bridgeport;  Some  Fundamental  Proposals 
to  the  City  Plan  Commission  .  .  .  with  a  Report  on  Legal  Methods 
of  Carr>'ing  Out  the  Changes  Proposed  in  the  City  Plan  for  Bridge- 
port, by  Frank  Backus  Williams.  Bridgeport.  Conn..  Brewer-Colgan 
Co.,  printers,  1916.  159  p. 
*hi<ago,     Fishf».  Walter  L. 

Legal  Aspects  of   Plan  of  Chicago.     In  Bumham  and  Bennett,  Plan 
of  Chicago,  published  by  Commercial  Club,  1909,  pp.  125-156. 
East  Oranye,  S.J, 
^^       Legal  Situation.    In  City  Plan  for  East  Orange,  Ntw  Jersey,  /$»^, 

^ft      PP-  77-79- 

^^pamiiton.  Ohio.    Betthan.  Alfr£d. 

^V^     Legal  Powers  AITccttng  the  City  Plan  for  Hamilton.    In  Bartkohmtw, 
^H        norland,  City  Plan  for  Hamilton,  Ohio,  1920,  pp.  60-64:  66. 
htinneapohs.     RtM'Kwooo,  C.  J. 

The  Legal  Problems.    In  Bennett,  E.  H.,  The  Plan  of  Minneapolis, 
^m        1917.  pp.  211-221. 

^Hrrtc  Vork  City.    CouM[rr£E  on  City  Plan. 

^m       Development   and    Present    Status   of    City    Planning   in    New    York 
^H       Cily.     Report  Together  with  Papers  Presented  at  Meeting  of  Advisory 
^H       Commission  on  City  Plan.  Dec  17.  1914.     76  p. 
^^BAssETr,  Edward  M. 

^V      A  Survey  of  the  Legal  Status  of  a  Specific  City  in  Relation  to  City 
^H       Planning.     In  Proceedings  of  j//i  National  Conference  on  City  Plan* 
WM        ni»g,  1913,  pp.  46-^ 
■^^^See  also  Part  IV.  Zoning,  and  Part  VI. 
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►KN.  Jl.T-lUS    H, 
Developing    Port    Facilities    by    Interstate    Compact    and    Agencies; 
Bring  Reprint  of  Paper  Read  Before  Section  of  Public  Utility  Law 
of  American  Bar  Association.  August  3,0,  1921.     1$  p. 
The  New  York  Harbor  Problem  and  lis  Legal  Aspects.    Cornell  Law 
Quarterly,  May.  19120,  pp.  J73-408.     ."ilso  reprinted. 
'Los  Angeles.)    Regional  Planning  Confkrence. 
Proceedings  of  First  Conference,  1922.    24  p. 
[ASSArni;sETTS.     Joint    Board  on    Metropolitan    Improvements. 

Final  Report.     Boston.  Slate  Printers.   1911.     145  P*     (Mass.  Genersd 
Court,    1911.    House  doc.    1550.)     (Popularly   known  as   "Big    Four" 
Report:    See  Landscape  Architecture,  April.  1912.  v.  2.  p.  1 14, 
iASSACHUSETTS.     Metropolitan  Improvements  Commission.     Report,  1909. 

Boston.  Stotc  Printers.  tgoQ.     318  p. 
lASSACHL'SETTS.     Metropolitan  Plan  Commission.     Report.  19".    Boston, 
State  Printers,   1912.    61  p.    Mass.  General  Court,  1912,  House  doc. 
S615. 
New  York)  Port  of  New  York  Authority. 

Report  with   Plan   for  the  Comprehensive  Development  of  the  Port 
of  New  York,  Dec  ai.  I9*i-    Albany.  State  Printers.  19*1.    56  p. 
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Nsw  York,  New  Jessey  Port  and  Harbor  Developuekt  Comnsswi. 

Joint    Report    with    Comprehensive     Plan    and     R^romm»»<h*LM»y 

Albany,  J.  B.  Lyons  Co.,  1920.    495  p. 
WooBSTON,  Howard  B. 

Mtinicipal  Zones;  a  Study  of  the  L^al   Powers  of   Cities  Bcrood 

Their  Incorporated  Limits.    National  Municipal  Revirw,  July,  1914 

▼.  3,  pp.  465-^73. 

addendum 
Unwin,  Raymond. 

Zoning  Proposals.    London,  Town  Planning  Institute*  1912.    ppi  115- 
133 


TABLES  OF  STATUTES 


Planning  the  City  as  a  Whole 

--i.    apraoval  op  plats  a  phektquisite  to  ubcobo 
b.    city  plan 

Planning  the  Public  Features 
A.    EXCESS  conpemnation 
b.    set  backs 

Planking  the  Private  Featukes 

A.      ZONING 

Planning  ran  the  Promotion  or  Beauty 

A,     OUTDOOR   ADVERTISING 

a.  Taxation  or  Regulation 

b.  Preveiitiun  of  Dis5gurements 

Planning  Administration 

A.  tXAV   COMMISSIONS 

B.  ART  COMMISSIONS 

C.  STATE  PLANNING 

INTRODUCTORY  NOTE 

In  the   following  tables  will   be   found   references  to  the  principal 

statutes  in  the  various  polilical  subdivisions  of  this  country,  with  relation 

a  few  of  the  main  tiivisions  of  city  planning  law.     Except  as  otherwise 

oted,  the  references  are  to  the  session  laws  in  these  jurisdictions  and  the 

tutcs  apply  to  a  number  of  local  tp3vernmental  units  and  not  exclusively 

to  one  such  unit. 

When  the  text  of  the  statute  is  given  in  this  work,  the  reference  to 
the  page  where  it  will  be  found  is  given  in  bold-face  type.  In  a  few  cases 
in  which  amendatory  statutes  have  appeared  after  the  text  of  the  book 
was  in  print,  the  substance  of  the  amendment  has  been  stated  here  in  itoHcSo 

I.    PLANNING  THE  QTY  AS  A  WHOLE 

A.     APPROVAL  OP  PLATS   A   PREREQUISITE  TO  RECORD 

I^ot*:    Except  as  otherwise  specified,  the  statute  applies  only  to  land 

lin  the  city.     Where  it  applies  to  land  outside,  and   within  a  certain 

c  of  the  exterior  limit  of  the  city,  that  distance  is  given.     In  a  few 

tJie  statute  makes  it  unlawful  to  sell  the  land  unless  its  requircracfits 

Ifillcd.    These  statutes  arc  starred. 

ZONA.    igai.  ch.  27* 
roRHlA.    1915,  ch.  75^^  p.  151-^;  now  General  Laws,  Act  2065,  sec  4. 
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Connecticut.    Hartford.    15  Special  Laws.  p.  661  (1909^  na  74). 
Gbobgia.    Fulton  County  and  City  of  Atlanta.    *  1921,  p.  316  (appcvfed 

August  10),  and  an  identical  act,  *  1921,  p.  319  (approved  Aagot  1$), 

(6  miles  outside  Atlanta). 
Ilunois.    1921 »  p.  360;  being  Smith's  Revised  Statutes,  1921,  di.  24  tec 

72  {lYz  miles) ;  Counties,  1921.  p.  385;  being  ditto,  ch.  34,  sec  25. 
Indiana.     1921,  p.  561   (5  miles)  ;  being  Burns,  1921,  Suppt.,  sec  S^ 
Kansas.    1921.  chs.  99,  139* 
Louisiana.    Constitution  and  Statutes,  1920,  IL  126ft  besng  Act  160  o( 

1918,  p.  271  (sec.  125),  (3  miles). 
Massachusetts.    General  Laws.  1921,  ch.  41,  sees.  73-8i. 
Minnesota.    1919,  ch.  292,  p.  300. 
Missouri.    *  1921.  p.  509  (approved  March  30). 
Nebraska.    1917,  ch.  87  (3  miles). 
New  Jessev.    P.  L.  1912.  p.  436.  amended  1913.  p.  119,  now  Comp.  StiL 

1st  Suppt  (1911-1S).  p.  413,  sees.  25-27. 
New  York.    1913,  ch.  699,  adding  art.  12-A  to  the  General  Mimictpal  Law 

(p.  584) ;  New  York  City,  1916,  ch.  513,  amending  charter,  sec  1540; 

Rochester,    1921,   ch.    524;    Syracuse,    1913.    ch.   370    (3    miles). 
Ohio,    (jeneral  Code,  1910,  sec  4346  (3  miles). 
OsEGON.    1919^  ch.  311. 
Pennsylvania.    191  i,  June  10;   P.  L.  872;  being  Pa.  St.  1920  (Pom. 

Statutes  complete  to   1920,  West   Publishing  Co.).  sees.   37a3-3727; 

amended  1921,  May  17;  P.  L.  841.    1913,  July  16;  P.  U  752.  sec  3*bci°C 

Pa.  Sta.  1920.  sec  4381  (3  miles). 
VntGiNiA.     1918,  ch.  419  (15  miles). 
Wisconsin.    1909,  ch.  162,  amended  1917.  ch.  404;  now  Statutes,  1911,  MC 

62.  23  subd.  (2)   (ij4  miles). 

B.    an  PLAN 

Laws  for  the  appointment  of  Planning  Commissions  (for  whkh  lee 
Table  V — A)  usually  authorize  the  preparation  and  in  some  cases  the 
adoption  of  a  plan,  as  do  also  the  following  statutes. 

Connecticut.    Revised  Statutes,  1918,  sees.  388,  390;  1921,  ch,  3a 

Masyland.  Baltimore.  See  "Code  of  Public  Local  Laws  of  Maryland," 
sees.  84-86.  art.  4,  title,  "City  of  Baltimore."  sub-title,  "Charter.** 

Michigan.     1921,  no.  348.  amended  1921,  2d  Fxtra  Session,  no.  $. 

New  York.  New  York  City.  Charter  (4th  ed.  1918.  Ash),  ch.  X,  title  4 
(sees.  438-449) ;  Buffalo,  Charter,  sec.  365.  added  by  Laws,  19a. 
ch.  411. 

Pennsylvania.  1891,  May  16;  P.  L,  75;  sec.  12  amended  1913,  July  n; 
P.  L.  902  to  be  found  in  Pa.  St.  1930.  sec.  19476 ;  sec.  9  amended  1921. 
May  17;  P.  L.  844  (p.  587)  :  repealed  with  relation  to  horouoks  by 
sec.  I  of  art.  i  of  ch.  XIII  of  Act  of  1915.  May  14;  P.  L.  312.  Tatnt' 
ships,  first-class,  see  Pa,  St.  1920,  sec.  7072.  Boroughs,  ib.  sec  1861- 
1866.  State  hifjhii-ays,  1921.  Apr.  6;  P.  L.  107  (p.  588).  Phiiadelfhiai, 
see  Pa.  St.  1920.  sees.  19417-19418.  See  also  a  modification  of  the  law 
with  relation  to  parks  and  parkways  in  the  cities  of  the  first  class 
(Philadelphia).  1915.  June  7;  P.  L.  894.  being  Pa.  St.  19JO,  sees.  3*8^ 
3189.  which  however  is  generally  regarded  as  contrary  to  oertam 
cial  provisions  of  the  Constitution  of  Pennsylvania.  See 
City  Solicitor  of  Philadelphia,  p.  98,  in  Philadelphia  Qrfpi- 
Gty  Solicitors  Opinions,  1920.  See  also  Shuster  t- 
Pa.  St  468  (1913). 
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IL    PLANNING  THE  PUBLIC  FEATURES 

A.      EXCESS  CONDEMNATION 

CoKSOTiajT.    Hartford.   15   Private   Acts.  p.  43   <1907,  no.  61);   Ngw 

Haven,  \6  Private  Acts.  p.  897   (19U,  no.  243). 
Hawaii.     Counties.     IQIQ.  ch.  170. 
Marvlaxo.    Hohimore.  1904,  ch.  87:  1908,  ch.   166.    Interpreted  in  Bond 

V.  Mayor,  etc..  of  Baltimore.  116  Md.  683  (igii). 
MAS&ACMifftETTS.      Constitution,  art,  X.  pt.   1    (1911)    (p.    148);   1904,  ch. 

44Jt.  interpreted   in   Opinion  of  Justices,  204   Mass.   607,  616    (1910). 

SaUm.  »9i2,  ch,  635;  Special  Acts  under  the  Constitutional  Amend' 

kmcnt,  igij.  ch.  186  (p.  153)  ;  igijt.  chs.  201,  326.  703.  778,  and  others. 
iCBiCAN.     Joint  resolution  (or  aroendmeni  of  Constitution,   1921,  no.  i, 
to  be  submitted  to  the  people  for  ratification,  November,  19a. 
1 91 5.  ch.  213. 
KY.     Nfwark.  P.  L.   1870,  p.  311,  ch.  I17  (p.   149). 
EW  ^'-'HK,    Constitution,  art.  I.  sec.  7  (1913)   (p.  140) :  New  York  City, 
l8)2,  ch.  174,  hel<J  unconstitutional  in  Matter  ot  Albany  Sl,  ii  Wendell 
(N.  Y.)    149   (1834):  ipn.  ch.  776.  amended   1913.  ch.  5JI ;   1915,  ch. 
593.  inadvertently  repealed ;  recnactcd  in  identical  language,   1916,  ch. 
^^        112,  being  charter  sees.  970a  and  gTob   (p.   153)  ;  Syracuse,  1914.  ch. 
^H       300.  amended  I9ili^  ch.  448:  Rochester,  19120.  ch.  431*  amended   1921. 

^       <:h.  524- 

"       Ohio.     Constitution,  art.  XVIII,  sec.  10  (191a)    (p.   148);  Genera!  Cod«, 
1910.  see.  3677,  par.   12   (1904)    (p.   151). 
OitcoN.     I9r3.  ch.  J69  (now  Laws  19^.  sees.  3837-3844)    (P*   151),  docs 

not  apply  to  Portland,  Branch  v.  Albee,  71  Orcg.  188  (1914). 
Pbnnsvl-vania.     1907.  June  8:  P.  L.  466  held  unconstitutional   in   Penn. 
Mut,  Life  Ins.  Co.  v.  Philadelphia.  242  Pa.  St.  Rq)orts  47   {t9t3). 
IHODE  Island.     Constitution,  art     XV'II    (  tgio)    (p.    149).   frottdrnce. 

Iyi7,  ch.  1560  (p.    159^;  Parvtueket.  1019.  ch    1825. 
>UTH  Carolina.    7  Statutes.  136  (1817)  interpreted  Dunn  v.  City  Council 
of  Charleston,  16  So   Car.  Law  Reports  (sometimes  cited  as  Harper's 
Law  Reports)  189  (1824). 
'IRCIMA.     Code,  igig.  sec.  .lods   (1906,  1916)    (p.    152). 
UCONSIN.     Constitution,  art.  XL  sec.  ,vA    (1012)    (p.    148);  Statutes, 
fi,   sec.    27.11    (formerly    1911.  ch.  486):  ib.    sec.  62.33   subd.    (3) 
^formerly  1909,  ch.  162,  165;  1919,  ch  400). 

B.     SET  BACKS 

The  statutes  given  helow  provide  for  set  backs  under  the  power  of 
eminent  domain.  The  subject  of  set  backs  under  the  police  power  is 
diKCusaed  on  p.  279  of  this  work. 

California.     1917,  ch.  735,  p.  1421 ;  now  General  Laws,  Act  43lo. 

^ONNPcriL-uT.  General  Statutes.  1918.  sees.  3^^-395.  .Sift-S'O-  Many  spe* 
cial  acts  will  be  found  in  the  Private  and  Special  Laws.  Vol.  1.  and 
these  laws  for  1911.  1013.  igts  and  1917;  also  in  the  Charter  of 
/''*""'  5ec.  7.  amended  12  Special  Laws,  p.  948  (1897,  no.  aop). 
•  interest  ts  16  Special  I.aw5.  p.  n6i   (1913.  no,  417),  givmg 

A    _  _   »i  power  to  limit   heights,  with  compensation,  near  parks. 

Similar  laws  will  be  found  in  other  Stales. 

iismirr  or  Gili'mbia.  U.  S.  Stats  at  Large,  Vol.  31,  p.  348,  ch.  399 
May  31,  1900;  Vol.  34,  p.  3S4.  eh.  3505  (June  «,  1906). 
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GcoRGiA.    xgai,  p.  zs6  (Aug.  lo),  and  an  identical  ad,  t92l.  p.  ai9  {Sag. 

15). 
Ikdiana.     1909,  p.  210,  sec.  7;   1911,  p.  566,  being  Bums,  1914,  ttc  85} 
<p.  184) ;   1917,  p.  474.  sec  9,  being  Bums,  i(^\   Suppu  >oc.  ^4&  h- 

1920,  July  Spec,  p.  105. 

Iowa.     1919,  ch.  14s,  being  Code  1919,  sec.  3615-3616;  sw  a)«o  i92i,dLsaoL 
MA.«iSACHr^KTTs.     Gcncral  Laws,  1921,  ch.  82,  sec  37  (p.   184);  dt  45, 

sec.   II   (lieight  near  parks)  ;  see  ch.  41,  sec  8a 
Minnesota.  1903.  ch.  194,  p.  290;  amended  1919.  ch.  504,  p.  67a:  tct  lU^ 

vised  Laws,  Supplcmenl,  1909,  sec  [765-I  149,  subd.  & 
Missouri.     St.  Louis,  Charter,  art.   VI,  sec.    i;  1921.  p.   510   (Mdl.  JP). 

First-class  cities,  Revised  Statutes,  1919.  see.  7^*6. 
New  Jersey.    P.  L  191 7,  p.  765.  ch.  215;  amended.  F.  L.  igao^  pi  374  ckj 

137 ;  P-  L.  1922.  p.  417.  ch.  238. 
New  York.    Nnv  y'ork  City,  Charter,  sees.  439,  442.  970.  976; 

1917,  ch.  631.  632  (p.  185).     Villages.  lO-^'    ''•    -'  r  adding  Mbd.  3P 

sec.  89  of   thi'   Village  Law.     Toutu,   /;  •-  Connif,  tgea;  ck 

322,  adding  subd.  18  to  sec.  142*1  of  the  i  — .  -^\v. 
NokTH  Dakota.     1907,  ch.  179:  amended  1909,  ch.  176;  I91I,  ch.  73.  \ms^ 

Compiled  I-aws,  1913,  sees.  4055-4063. 
OuooN.    1919.  ch.  275. 
Pennsylvania.    See  references  under  City  Plan  (Table  I— F)  ;  al«©  er- 

dinanccs  of   City  of  Phitadetphia  of   March   31,   l8(U.  JtM>' 

June  30,  1892,  and  June  30,  1931 ;  as  well  as  the  arckdiiDK  or 

June  9.  1900. 
South  Carolina.    Spartanburg,     See  1921,  no.  417. 
Texas.    Citifs  over  $,000,  1921,  ch.  87. 
Virginia.    Code  1919.  sec  3032. 
WtscoN-siN.    Citifs.  1907.  ch.  619.  being  Statutes.  I9<2i.  »«c-  62.23.  tnh  (li] 

First.  Srcotui  and  Third  Class  Cities,  1917.  ch.  471.  StJO,  betog  Stalom, 

1921,  sec.  62.23,  subd.  (10). 


IlL    PLANNING   THE   PRIVATE   FEATURES 

A.     ZONING 


t.  eh.  ai 


The  Statutes  in  this  list.  exrtMit  -.i^  niTiirwi^r  n.-iti-il.  nrnvJdf  fof 
under  the  police  |»owcr.    Th'  ■«» 

power  upon  city  planning  c<  ' 

Caupornia,    t  1917,  Ch,  734.  p.  I419;  now  General  Laws.  Act  43U 
CoNNEcncLT.    Ai*u'  Uavfn,  18  Spcciril    >   '  —  '    ■  -    -•    ri\  43^)- 

DisTurr  op  Columou.    U.  S.  Staiv  ai  ^^2.  ck  J 

( 1910) ;  ib..  Vol   41.  pt    I.  p.  50i>,  d,.    ..   . ...  '  p.  800. 

Gbo»gia.     t.///iJ»i/fl.  19JI.  p.  665. 

Iiitsois.     1021,  p.  180,  being  Smith's  Revised  Si 

66-70t 
Indiana.    1 19?'.  p  660;  beintr  Rums  ton  Sttppt..  sees.  86$5o-WsS#^ 
Iowa,    First  •  1917,  ch.  ij8; 

19J9.  *ec>  ana 

Kansas.    Fi>  ■  .;.  ch.   ioa 

Louisiana.    •  n  anrf  Statutes,  ifiBk  9>-^ 

.  -.i--    y  — 

M.*>  n,  art.  LX  <p.  1  Lcral  Law 

4-.  -.        -  ..  see  ammdmc: ,-  .;1  1)*^  7,  ,^ —  - 

ih..  eh.  143.  MC  3;  a1*o  1933.  ch.  40  («mi/ii4m^  f^trvisitHu  ttUfc  nfod 


TABLES  OF  STATUTES 


63s 


repeat  or  modification  of  zoning  ordinance  when  person  affected 
vbjects,  so  that  City  Counciis  of  ten  or  morf  mrmbers  may  pass  same 
by  thrff -fourths  vote),  ff^ights,  Boston,  l8g8,  ch.  452;  1904.  ch.  333; 
1905.  ch.  383;  1907.  ch.  4^^;  >9'2.  ch.  582;  1914.  ch.  786;  1915.  ch.  ^^; 
1919,  ch.  156.     ChcUt-a.  igoS,  ch.  559. 

UicuiGAN.  t  1921,  no.  J07.  and  1921,  no,  348.  amcitdcd  by  19JI,  2d  Extra 
Session,  no.  5  (Home  Rulej.  Uvtroit,  t  Charter,  ch.  X. 
i\'NE£OTA.  l-\rst  Class  Cities.  1915,  ch.  128.  p.  i?o;  amended  1919.  ch. 
^7.  P-  305  (eminent  domain)*;  1 1921,  ch.  217,  p.  267.  Cities,  yipoo 
or  over.  1913,  ch.  gS,  p.  102.  being  Gen.  Stats.,  1913.  sec.  1581 ;  1913, 
ch.  420.  p.  Oia.  being  Gen.  Stats.  1913,  sec  1582-1585. 

Missouu.    Citifs,  joojooo-iioo/yx).    1 1921,  p.  177,  and 
Cities  containing  snjooo  or  less.    19^1.  p.  481. 

Nebhaska.     Metropolitan  Cities,    1 1919,  ch.  185, 

New  Jessey.    Municipalities.     P.  L.  1920.  p.  455.  ch.  240;  P.  L.  1^1.  p.  132, 

LCh.  82;  P.  L.  1922.  p.  277.  ch.  162;  P.  L.  1922,  p.  406,  ch.  234  (authoris- 
ing zoning  b\  stories).  Sec  P.  L.  I9'7.  P-  3i8,  ch.  15-'.  being  a  codi- 
fication of  most  of  the  municipal  law  of  the  state,  but  containing, 
when  passed,  no  zoning  provisions.  Ciiies.  P.  L.  1920,  p.  436,  ch.  239; 
First  Class  Cities,  f  P.  L  1917,  p.  94,  ch.  54.  Pirsi  and  .Second  Class 
Cities,  t  P.  L.  1918.  p.  338.  ch.  146;  t  PL.  19^.  p.  436,  ch.  229  (p. 
298).  t  1920.  p.  496,  ch.  274;  t  P.  L.  1922,  p.  309,  ch.  181.  Third  and 
Fourth  Class  Cities.  ^P.L.  igai,  p.  816,  ch.  276.  Boroujfhs.  t  P.  U 
1922.  p.  691,  ch.  279- 
Kew  yoRK.  1917.  ch.  4R3.  being  General  City  Law,  sec.  20,  snbd.  24,  25, 
36;  1920,  ch.  743,  being  General  City  Law.  art.  s-A  (sees.  81-83)  ^p. 
295)  ,  1921.  ch.  4^4.  being  Village  Law.  .sec.  89,  subd.  jo.  AVtc  Vork 
City,  1914.  ch.  47O:  amended  1916.  ch.  497.  and  1917.  ch.  601,  being 
Charter,  sees.  243a,  242^.  71K  and  719  (p.  293).    Niagara  Falls.  193O1 

I ch.  6\i;  Rocfiester,  1917,  chs.  483.  505;  l92^  ch.  524. 

■^BK).    t  1919.  >o8  V.  1175.  adding  to  Code  sees.  436^^7  to  4366-12. 
PBftnacvN.    t  1919.  ch.  300,  now  Laws  1920,  sees.  3873-3878. 
^^tXNSYLVANiA,     Second  Class  Cities,     t  191O.  June  21 ;   P.  L.   570.   being 
Pa,  St.,  sees.  3893-3896;  1921,  May  u:  P.  L.  503.     Philadelphia,  1915, 
May  11;  P.  L.  285 ;  1919.  June  25 ;  P.  L.  581,  sec.  9 :  being  Pa.  St  1930^ 
sec.  2984- 
I      Rsooe  I&LAMk    1901,  ch.  2069. 
I      SotTTH  Caiolina.    See  1921,  ch,  417 
Tennessce,  19^1,  ch.  165. 
Tkxas.     Cities  over  sjooo.     \^l,  ch.  87. 

m^^amxtts,  1922. 

^^^^BKUK.    Cities,    1 1917.  ch.  404.  being  Statutes.  19^1,  sec.  62.33.  subd. 
^^^T,  6.    Ctrtoin  outages.    1917.  ch.  507,  being  Statutes,  igai.  sec.  6iJ5 
(eminent  domain).' 


■Tb^   foIlnwitiK  statutes,   now  repealed,  provided   for  loning  by  eminent 
191$,  ch.  Jij.  Sfcii  4-9;    WiKoouii.  19131  cb.  456*  4S7. 
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IV.    PLANNING  FOR  THE  PROMOTION  OF  BEAUTY 

A,     OUTDOOR  AOVESriSXNG 

o.   Taxation  or  Regulation 

Alabama.    1919  (General),  p.  403  (Schedule  18). 

Connecticut.     1919,  ch.  245;  (Genera!  Statutes,  1918^  sees.  300^-30901 

FixwiDA.    Revised  General  Statutes,  1920,  sec  815. 

Hawaii.    Revised  Laws,  191 5,  sees.  2057-2062. 

Illinois.    Smith's  Revised  Statutes,  1921,  ch.  24,  sec  668L 

Iowa.    Code  Supplement,  1913,  sec.  Toofr. 

Kansas.    1921,    ch.  135. 

Massachusetts.    Constitution,  article  L ;  (General  Laws,  192X,  ch.  93.  nc 

29-33  (Rules  and  regulations  thereunder,  July   i,    1921). 
Missouri.    Revised  Statutes,  1919*  Vol.  2,  sec  7976,  par.  33.  43. 
Nebraska.    Revised  Statutes,  1913,  sees.  4112,  4421,  46x3,  4826  and  5094. 
New  Jersey.    Compiled  Statutes,  1910,  Vol.  i,  pp.  654,  656.  659. 
New  York.    Consolidated  Laws,  1909.    Village  Law,  sec  90,  subd.  ^ 
North  Dakota.    Compiled  Laws,  1913,  sees.  3599,  subd.  17;  3818;  siibi 

It;  3861,  subd.  XI. 
Ohio.    General  Code,  1910,  sees.  3616,  3637. 
Porto  Rioo.    Compiled  Statutes,  191 1,  sees.  1-9. 
Rhode  Island.    1910,  ch.  542. 

Texas.    Complete  Statutes,  1920,  sec  xog/bd  (p.  2x1), 
Vermont.    1921,  no.  44. 

Wisconsin.    Statutes,  1921,  sec  59.07,  subd.  16. 
pHiLiiTiNE  Islands.    Administrative  Code,  1917,  sees.  1438;  1475-1477. 

h.  Prevention  of  Disfigurements 

California.    1911,  p.  957;  1915,  p.  642. 

Colorado.     Mills'  Annotated  Statutes,  1912,  sees.  2054-2058. 

Connecticut.    General  Statutes,  1918,  sees.  6219,  6298. 

Delaware.    Revised  Statutes,  1915,  sec  3487. 

Illinois.    Smith's  Revised  Statutes,  1921,  ch.  38,  sec  466,  par.  9^ 

Maine.    Revised  Statutes,  1916,  ch.  129,  sec  18. 

Maryland.    Code  Public  General  Laws,  article  39-A,  sec.  15-L 

Massachusetts.    General  Laws,  1921,  ch.  266,  sec.  126. 

Montana.    Revised  Codes,  1921,  sec.  11481. 

New  Jersey.    P.  L.  1917,  p.  290,  ch.  131. 

New  York.    Penal  Law,  sec.  1423,  subd.  11. 

Pennsylvania,    Pa.  Statutes,  1920,  sec.  7967-7969. 

Rhode  Island.    General  Laws,  1909,  ch.  241,  sec.  5;  ch.  345,  sec  41. 

Veruont.    General  Laws,  1917,  sees.  328,  6941,  6948,  6949,  6951,  6g7t 

V.    PLANNING  ADMINISTRATION 

A.      PLAN  commissions 

Under  some  statutes.  Plan  Commissions  are  also  Art  CouuiiiMMM* 
These  statutes  in  this  table  are  starred.  The  commissions  are  Ctf  Ob* 
missions,  unless  otherwise  noted. 

There  are  numerous  special  laws,  charter  enactments,  lad  httm  lA 
constitutional  and  statutory  provisions,  under  which  the  adoplioft  «f -flM 
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id  the  appointment  of  planning  cummissions  are  authorized,  and  in  many 
Lies  have  occurred,  which  arc  not  mentiuncd  in  this  table.  Comtnissions 
icreJy  with  advisory  power?  UMially  may  be  and  often  have  been  ap- 
»inted  without  express  statutory  authority. 

In   sunie    statutes   the   Commission    is   given   more   or   less   express 
ithority    with    regard    to    zoning.    These    statutes    are    marked    with   z 
_jer  (t).    Ill  some  zoning  statutes  such  authority  is  given  city  plan- 
ling  commissions.     These  statutes  will  bt:   found  in  tlie  table  of  Zoning 
itaiutcs  (Tabic  III — A),  marked  with  a  dagger. 

rAUFORNiA.  t  19\$,  ch.  428,  p.  ;o8,  now  General  Laws.  Act  zjS^y.  The 
statute  applies  only  to  ^fth  antt  stxth  class  cities.  Many  of  the  citirs 
of  classes  I  to  iV  have  charter  provisions  authorising  the  appointment 
of  City  Planning  Commisiions ,  and  they  all  have  the  power  to  adopt 
home  rule  charters  which  shall  include  such  a  power.  Soe  also  191S. 
p.  1514  (CapUal  City  f'hniiiny  i  ommlssum),  now  General  Laws.  Act 

(3805  (p.  603). 
WNtcnCL'T.  Many  cities  and  towns  have  provisions  in  their  charters  or 
are  empowered  by  special  statutes  to  appoint  conmiissions ;  as,  for  in- 
stiincc,  Hartford.  \s  Special  Laws,  p.  43  (1907,  no.  61),  amended  15 
Special  Laws,  p.  634  (igog,  no.  34 >.  sec.  6,  and  p.  661  (no.  74),  where 
the  first  permanent  official  commission  in  this  country  was  created; 
also  Ncxv  Haven,  16  Special  Laws.  p.  S97  (1913,  no.  ^43) ;  New  Lon- 
don, 16  ib..  p.  1035  ( 1913,  no.  350.  Especially  interesting  are  Windsor. 
17  Special  Laws,  p.  ifaj  ( IQ17,  no.  133),  and  Bhnmficld,  17  Special 
l^ws  p.  1^31  09'7.  t>o.  134).  with  relation  to  which  sec  p.  36,  ff„ 
of  tJiis  work.  Any  town,  city  or  borough  in  this  state  is  now  em- 
powered to  create  such  a  commission.  1931,  ch.  30,  Sec  also  Revised 
Statutes.  1918.  sees.  3y>-39fi 
.iNois.    1 1921,  p.  260,  being   Smith's   Revised   Statutes,  ch.   24.   sees. 

71-73. 
[pfANA.    •fi^at;  p.  561,  being  Bums.  1921  Suppt.,  sees.  86S7«^^S7^ 
AM5A5.    fir,rf  Class  Cities  over  Joojooo.    1921,  ch.  99. 

fTDCKV.     1922, 
:A&£ACuu&rrrs.    General  Laws,  1921,  ch.  41,  sees.  70-72,  73-81;  ch.  45, 

sec.  2. 
icuiuAN.    1921,  no.  348,  amended  1921.  2d  extra  session,  no.  5.t    Dftroit 

•  t  Charter,  ch.  X   (1919). 
IIXKISOTV     •  t  Certain  i'trst  Class  Cities.    T9t9.  ch.  292.  p.  300  (p.  576). 
Under  art.  IV,  sec.  36  of  the  Constitution,  cities  and  villages  are  also 
given  the  hnht  to  frame  and  amend  their  own  charters,  and  therefore 
to  adopt  plans  and  appomt  planning  commissions. 
IDRASKA.     t  1915,  ch.  213;  atncnded  1919.  ch.  185. 

kw  Jehscy.  First  Class  Cities.  P.  U  1911,  p.  103,  ch.  7r.  *  P.  L.  1913, 
p.  113.  ch.  72-  Setond  Chss  Cities.  •  P.  L.  1913.  p.  aSi.  ch.  170. 
Third  and  Fourth  Class  Cities.  Boroughs,  etc,  *  P.  L.  IQI5,  p.  350, 
ch.  t&i,  amended  P.  L.  rpib.  p.  ^^,  ch.  175;  P.  L.  1920.  p.  414,  ch.  216 
(p.  578);  P.  L.  iQJi.  p.  695.  ch.  218.  Counties.  P.  I..  1918.  p.  5<)7, 
ch.  185,  an.  XVI  (p.  603).  Port  Authorities.  P.  L.  19^1,  pp.  412  (p. 
697).  423.  chs.  151,  ij:*:  P.L.  1922.  p.  25,  ch.  9  (approved  leb.  25). 
The  plan  was  approved  by  the  U.  S.  Congress,  Aug.  23,  1921.  See 
aiso  P.L.  1922,  p.  191,  ch.  104. 
Ttw  VoRit,  1913,  ch.  699.  being  art.  12-A  of  the  General  Municipal  Law. 
amended  1920.  ch.  377;  li/it,  ch.  464  (p.  581).  SyracHse.  i<>:0,  ch. 
4,  '    '  Nv  1922,  ch,  544-     Roilu'ster.  i»ji7.  ch.  505.     H'est^hest^^ 

L  :.   109,    Tozcns  in  Hestchester  t  ouniy,  i9*'2.  ch.  ^UJ, 

u.iuius  ■'wi...    .0  to  sec.   1420,  Town   Law.    J'ort  Authority,   1921,  ch. 
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154  (p.  597).  203:  \sy22,  ch.  43.    The  plan  was  approved  by 
Congress,  Aug.  23,  1921. 

Obio.  'Laws,  to6  v.  455  (IQ15),  being  Code  *  sees.  4366.  1-6;  anKoM 
t  1919,  108  V.  1175,  adding  to  Code.  sees.  4366-7  lo  d366-iJL  Clm*- 
land.  •Charter,  sec,  77.  Municipalities  are  also,  by  home  nilc  p> 
visions,  authorized  to  frame  their  own  charters,  and  thus  obtain  f«]«ty 
to  adopt  maps,  appoint  planning  commissions,  etc. 

Oregon.    Portland,  •  lyig.  ch.  311,  now  'Laws   1920,  sees.  3860-^71 

Pennsylvania.  First  Ctass  Cities.  1919.  June  25;  P.  L.  581,  sec  iCLkif« 
Pa.  St  1920,  sec.  2985.  Second  Class  Cities,  ton,  June  10;  P,  L  f^J. 
being  Pa.  St.  1920,  sees.  37^3-3727.  amended  1921.  May  17;  P.  L  S|t 
Third  Class  Cities,  1913.  July  16;  P.  L.  752,  being  Pa.  St.  1900.  teti. 
4379-4384  (p.  589).  Metropolitan  District.  1913,  May  23:  P  Lj^^ 
<p.  594)    (repealed  in  1915.  abolishing  the  Commission). 

Sduth  CABfrLiNA.     Spartot%sburg.    t  1921,  no.  417. 

VntMo.NT.    1921,  no.  107. 

Wisconsin.  *  3909.  ch.  162.  amended  1917,  ch.  404,  now  Statntea,  1901, 
sec.  62.23,  8ubd.  (T)-(3). 

B.    AJtr  oowMissioKS 

Except  as  otherwise  noted,  the  commissions  created  by  tlie  Itws , 
below  are  municipal  commissions.  To  this  list  iihould  be  added  tbe  bv( 
creating  commissions  with  both  planning  and  art  regulation  pnven,  itt 
which  sec  Table  V — A  onie.* 

Alabama.    Stale  and  Local,    General   Acts.   1919.  P>  880   ^no.  t^Ol- 

Arkansas.    State.  Digest,  1921.  ch.  21  (sec  839)> 

Connecticut.    State.   General    Statutes,    1918,   ch.    114.    sees.   2t86^M9ai 

New  Havrn.  (4  Special  Laws,  p.  728  {1905,  no.  ^94). 
District  up  Columwa.    See  United  Slates. 
IU.IN01S.    State.  IQ09.  p.  96;  now  Smith's  Revised  Statutes.  19^21. 

sec.  6.  50.    Municipal,  1899,  p.  8g;  amended  1915,  p.  360;  now 

Keviscd  Statutes.  1921.  ch.  24.  sec  da^-^agL    Ckicago,  Code  <  * 

and  Co.,   1911),  sees.    121-122. 
Massachusetts.    State,  General   Laws,   1921.  ch.  6.   sees.   19-flOL    Cititt[ 

and  toiims,  ib.,  ch.  41.  sees.  82-84,    Boston^  1898,  ch.  41a 
Minnesota.    General  Statutes.   1913,  sec.   161 1. 
New  York.    Cities  of  First  and  Second  Class,  1900,  ch.  327,  tec*,  1*1.  m' 

being  General  City  Law.  former  Art.  81,  renumbered   (lD*t,  dt  718) 

an.  XI  A   (sees.   165-J67).    New  York  City,    Charter,  wca. 

(p.  584).     Mount  I'rmon,  1909.  ch.  55^ 
Ohio.    General  Code,  1910,  sees.  4343-4345. 
Pennsylvania.    State  and  Local,  1919.  May  i;  P.  U  103.  brtiiv  Pa 

1920,    West    Publ.    Co..    sees.    I757»-»7S7*^    ^w'   ^-^^ 

June  25;  P.  U  581.  art.  U,  sec  ii,  being  Pa.  St  I9»^    ■  •  ^i 

Seaynd  Class  Cities,  191 1,  May  IJ;  P.L  d^i,  being  P^  Sl  iwo^ 

37JO-37^i 
Vsiivi  Statxs,    D.  C.  oMd  National     Act  of  May  17,  igoo,  3^  Stox. 

371.  ch.  A43. 
VifcctxtA.    Slate,  Code,  1919.  ch.  31   (sec.  581-585). 
WitMiiiMKiv.    Cities  0/  First  Class  (Milwaukee),  1911.  dt.  jiflL  aamt 

!'  h.  .217. 

I   ft  number  o4  an  ttrntwimJoa  Utr«  md  ttatstn  viil  b«  fo^ 

Lmtii  ^  i*>  Art  C^mmitrimd,  pfimmA  fw  tte  An  Ctanimam  <.!  Om  Ou 

tf««r   Vavt.  M«r«    •»<4> 
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C     STATE  PLANNING 

A  state  planning  department  has  been  established  tn  Pennsylvania, 
nder  ipxft  Apr.  4;  P.  L  45  (p.  604).  The  Immigration  and  Housing 
lommission  of  California  (1917,  ch.  740,  p.  1514,  now  General  Laws,  Act 
589^  sec.  15-17)  and  the  Department  of  Public  Welfare  of  Massachusetts 
General  Liaws,  1921,  ch.  121,  sees.  23,  26,  27,  formerly  the  Homestead 
ommission)  collect  and  disseminate  planning  information.  In  Massa- 
titisetts  there  is  also  a  Federation  of  Planning  Boards.  For  an  account 
f  the  planning  activities  of  the  National  Government,  see  p.  542,  note. 
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ibid.,  anidi.  to  art.  I,  sec  7  (Nov.  4,  1913)  No.  53,131 149 

General  City  Law,  sec  21 38a 

ihid..  sees.  8t-,S3  29S-298.  567.  S68 

General  Municipal  Law,  art.  12A,  sees.  234-239a 559,  581-5B4 

Tenement  House  Law   192 

1812,  ch.  174  70,  128,  139.  *33 

1834.  ch.  8 550.  597 

1868.  ch.  631    S7^ 

1869.  ch.  861    371 

1891.  ch.  4 33 

1899,  ch.  25;   

1900,  ch.  170 390 

1901,  ch.  334  »•,»»., loa 

1903.  ch.  336  387 

1907.  ch.  594 383 

1910.  ch.  276  ...* 3(^ 

191!.  ch.  880 3B7 

2913.  ch.  247  388 

913.  ch.  S5I  ..* 19a 

1913.  ch.  699 - 559.  581-584 

1913.  ch.  757  2!^^ 

1914.  ch.  470   ,.,, 293-295.  566.  567.  573 

1915.  ch.   109 554 

1915,  ch.  545 372-373 

1915.  ch.  593   »53 

19»5.  ch.  596 53 

1915,  ch.  606 153 

]9i6,  ch.  112  153-159 

fl9»6.  ch.  497   293-295,  573 

916,  ch.  503  293-295,  573.  575 

1916,  ch.  599   ...-> •>-> < • 3^3 

1917,  ch.  4-'6 i,. 549.  597 

917,  ch,  483  295-298 

917.  ch.  601 293-295 

917.  ch.  631 189.  185-189.  5*^1 

1917.  ch.  632   561 

1919.  ch.  648 192 

J9ao.  ch.  377 559.  581-584 

1920,  ch.  743 295-298.  567 

9ai,  ch.  154  550.  597-603 

921.  ch.  203  550.  597 

1922.  ch.  43 550,  599 

1922.  cli.  322  281 

txv  York  Cit\,    Guificr.  sees.  71 ;  83-84 ••••• 172 

ibid.  sees.  '242-a.  242-b .•-.*.•* 293-295 

— .  ibid,  sec-  247     • » * 368-369 

— ,  t6k/.  5ecs.  633-^39   » 564,584-587 

ibid.  sec.  7ift-d 295.  568 

ibid,  5ec  719  -'^k 574 
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New  York.  New  York  City.    Charter,  ibid.,  set  970 US-ttf 

— ,  ibid.  sees.  970-a,  970-b 1S3-1SI 

— .  ibid.  sees.  972-973   SS) 

— .  ibid.  sec.  976   IST-UI 

— .  ibid.  sees.  i43i-i4S3  S3 

— .  Code  of  Ordinances,  ch.  23,  art.  16,  sec  215 419 

— .  Zoning  Resolution,  adopted  July  2$,  1916  and   amended   from 

time  to  time   368-276,  spG^  305-323^  4U 

Schenectady.    Ordinance,  Dec.  9,  1913 560 

H^hite  Plains.    Zoning  ordinance.... tfi 

Ohio.    Constitution,  art.  XVIII,  sec.  10 130^  i^t,  141 

General  Code,  1910,  sec.  3677 »3ft  ISI 

ibid.  sees.  4366-7  to  4366-12 $66 

Municipal  Code,  1902 129 

1904.    97  V.  333  139^1*1 

1919.    io8  V.  1175 Sl^ 

Akron.    Charter,  sec.  102 56B 

Cincinnati.    Ordinance,  1919^  No.  25  (Jan.  28) 4^$ 

Cleveland.    Charter,  sec  77 SS9,  Sti 

— .  Ordinance,  No.  52,247-AB  (Dec.  6,  1930) 3B0,  572 

East  Cleveland.    Zoning  ordinance  of  July,  1919 2B8 

Toledo.    Ordinance,  1920,  No.  1839  ( May  17) 418 

Okegon.    Laws,  1920,  sec.  3837-3840 131.  151-1S2 

Laws,  1920,  sec  3874 391 

1913,  ch.  269   I3h  151-IS2 

1919,  ch.  300 566 

1921,  ch.  343  388 

Pennsylvania.    Constitution,  art.  IX,  sec  8 361 

1868,  Apr.  14;  P.  L.  1087 128 

1871,  June  6;  P.  L.  1353 * 5^7 

1891,  May  16;  P.  L.75 587-S» 

1911,  May  31:  P.  L.  468 5» 

191 1,  June  10 :  P.  L.  872 5*? 

1913,  May  23 ;  P.  L.  339 547»  594-597 

1913.  July  16:  P.  L.  752 5» 

1913.  July  22;  P.  L.  902 587-588 

191S,  June  I ;  P.  L.  705 547.  594 

1919,  Apr.  4;  P.  L-45 553.  6(M-«5 

1919*  June  25 ;  P.  L.  581 567 

1921,  Apr.  6 ;  P.  L.  107 177.  588 

1921,  Apr.  26;  P.  L.  295 177 

1921,  May  17;  P.  L.  841 5^9 

1921,  May  17:  P.  L.  844 177.  587-588 

Philadelphia.    Ordinances,  March  31,  1884; 
June  2Z,  1888;  June  30,  1892;  June  9,  1900 I77 

Rhode  Islano.    Constitution,  art,  XVII,  sec.  1 I3i.  I^ 

1917,  ch.  1560 131.  159-160 

Providence.    Ordinances,  1913,  Dec  2  (Ch.  599,  No.  407) 555 

SoiTH  Carolina.    1817.    7  Statutes.  136 133 

ViRGisiA.     Constitution,  art.  VIII.  sec  127 •  •  jS* 

Code  of  1919.  sec.  3065 139,  13a  I3»t  I?-*? 

Wisconsin.    Constitution,  art  XI,  sec  3a i J(^  I3I» 

1909.  ch.  95   •"•• 

1917.  ch.  404  rf" 

1917,  ch.  507  ^.*%*»4»'i.»^ 
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'iscoNSiN,  MitxvQuktr.    Zoning  Ordinance.     (Milwaukee  Code,  1914, 

«ecs.  36.3  to  26.77)    ^7.  ^^*  323-341 

PmurpiNE  Islands.    3a  U.  S.  Stat.  691,  ch.  1369  (July  i.  1902) ...  —  393 

39  U.  S.  Stat.  545,  ch.  416  (Aug.  29,  1916) 393 

Canada  :  Dominion.    Revised  Statutes,  1906.  voL  3,  ch.  143 t>7 

1911,  ch.  6   38^ 

lEXTA.       tQIJ,    ch.     18 510 

Edmonton.    Resolutioni  of  City  Council.  Sept.  29,  1919 41-42 

tuTisu  CoLuuiUA.    Revised  Statutes,  ipii.ch.  128,  p.  1469 74 

ANiniRA.     Revised  Statutes,  1913.  cli.  69,  sec.  7 6K 

Revised  Siaiuiea,  ch.  133,  sec  483 ^7^ 

ibid-,  ch.  133.  sec.  561 361 

ibid.,  ch.  133.  sec  691 68 

1916,  ch.  114 4f..265,  510 

'cw  Brvnswick.    1913  (3  Geo.  V)  ch.  19 510 

[ova  Scotia.    1913  (2  Geo.  V)  ch.  6 ....<»^ 510 

191S  (sGco.  V)  ch.  3 , 510 

Halifax.    City  Charltr,  1914,  sees.  683.  698 74.  S12 

^NTAHia    Revised  Statutes,  1914  (Munic.  Corp.)  ch.  192,  sec  322.  .68,  74. 

a6s.  513 

Revised  Statutes,  1914  (Local  improvements)  ch.  193 373 

1911   (i  Geo.  V)  ch.  119 74 

1917  (7  Geo.  V)  ch.  44 * ^ ,..510.  5»3 

I  1918  (8  Geo.  V)  ch.  jJi .....510.  5»3 
1919  to  Geo.  V)  ch.  53 -.Sio.  513 
1930  tio-ii  Geo.  V>  ch.  60 510,  S13 
\^\  (11  Giro.  V)  ch.  63 74.  a6s,  5>o.  5i3 
Toronto.  Charter  74 
UNCB  EOWAKD  ISLAND..  I918,  cll.  7 S'O 
UEBCC  Revised  Statutes,  1909,  art.  5638 1 •• 392 
1909  (9  E(iw.  VII)  ch.  80,  sec  4 jy^ 
lyis  is  Geo.  V)  ch.  54.  sec.  30 *.. .  74 

Montreal.  Charter,  art.  421 74 
nsKATcHEM'AN.  Reviscd  Statutes,  1920,  ch.  104 265,  510 
1915.  ch.  t6 5^.  361 
1916.  ch.  19 * 74,  36".  372  382.  392 
1917,  ch.  70 5^0 
1918-19.  ch.  40 519 
i9i9-3(\  ch.  39 5*0 
NGLAND.  8  &  9  Vict  ch.  i8  (Land  Qauscs  Consolidation  Act.  1845) 
67.  ?«.  73 
11  &  13  Vict.,  ch.  63  (Public  Health  Act.  1848) 408 

14  &  15  Vict.,  ch.  28  (Common  Lodging  Houses  Act,  1851) 81 

^_  14  &  15  Vict.,  ch.  34  1,  Labouring  Classes  Lodging  Houses  Act.  1851)  81 
^B  31  &  32  VicL,  ch.  130  (Artizans  and  Labourers  Dwellings  Act,  1868)  81 
^V    38  &  3y  V''ict,  ch.  36  (.\rliians  and  Labourers  rhwcllings  hnprovr- 

^  nient  Act,   1875)    81.  88-90 

38  &  39  Vict.,  ch.  55  (Public  Health  Act.  1875) 49* 

45  &  46  Vict.,  ch.  73  (.\ncient  Monuments  Protection  Act,  1882) . . .  399 
SI  &  52  Vict.,  ch.  53  (Public  Health  Hnildings  tn  Streets  Act,  1888).  498 

53  &  54  Vici..  ch,  59  (  Health  Amendment  Act,  1890) 498 

53   &  54  Vict.,   ch.  70   (Housing  of   Working  Classes   Act.   i8yo) 

75.  88-M,  5»8.  S^S 

57  &  58  Vict.,  ch.  213  (London  Building  .\ct,  1894) 4^* 

63  &  64  Vict,,  ch.  34  (Ancient  .Monuments  Protection  .\ct,  1900). .  ,.  399 
7  Edw.  VIL,  ch.  27  (Advertiicracnls  Regulation  Act,  1907)  420,  441-442 
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England.     7  Edw.  VII.,  ch.  53   (Public  Health  Ads  Aiodt  Act, 

1907)   •4>tf  ^ 

9  Edw.  VII..  ch.  44   (Housing,  Town  Planning,  etc.  Act.  1909) 

3.  74.  201.  218,  a65t  364,  369.  40Q-5i<^  S18,  Sl»-«a 

9  Edw.  VII.,  ch.  47  (Development  and  Road  ImproTcment  Fonds 

Act.  1909)  n 

10  Edw.  VII..  ch.  8  (Finance  (1909-1910)  Act.  1910) JS^ 

3  &  4   (ko.   v..  ch.  32    (Ancient  Monuments   CoasoUdatioa  and 

Amendment  Act,  1913)   399Ha>.  421,  482-441 

9  &  10  Cko.  v.,  ch.  21  (Mtnistiy  of  Health  Act,  1919) 4SA  S" 

9  &  10  (}eo.  v.,  ch.  35  (Housing,  Town  Plamiing,  etc.  Act,  1919) 

3,  74,  83;  201,  36ft  409-5i«V  SXMW 
9  &  10  (Jeo.  v.,  ch.  57  (Acquisition  of  Land  (Assessment  of  Cooh 

pensation)  Act,  1919)    47.54.73.74.75 

9  8c  10  Cko.  v.,  ch.  60  (Housing,  Town  Planning,  etc  (Scotland) 

Act,   1919) 5» 

Birmingham.     1913;  Aug.  13.    East  Birmingham  Planning  Sdieme 

(as  amd.  May  30.  1918)    506-501 

ChesteiHeld.    1916;  Sept  4  (Chester  St  Area).    Planning  Scheme..  503 

Dunfermline  (Scotland).     1920;  May  7.    Planning  Scheme 503 

Leeds.    1921;  Oct  14  (Buckingham  House).    Planning  Scheme $03 

North  Brumsgrove.    1915;  Dec  13  (Rubery).    Planning  Scheme)..  S03 

Otley.     1921 ;  Oct   14.     Planning  Scheme 99 

Rochdale.    1915;  Jan.  20  (Marland).    Planning  Scheme^ 5Q 

India:  Bengal. 

1911.  No.  V.    Calcutta  Improvement  Act SB 

Bombay.  1898,  No.  IV 8B 

191S,  No.  I  Sio 

Madras.    1920,  Aug.  28 510 

Austkaua.    Qceexslaxd.    Statutes,  191 1   (Land  Resumption  Act  of 

1906)  vol.  3,  p.  3608 73 

South  Australia.    1920  (11  Geo.  V)  No.  1452 510 

New  Zealand.    Consolidated  Statutes.  1908,  No.  124 88 
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Consolidated  Statutes,  1908,  No.  160  (Public  Works) 73,  74,  382 

ibid..  No.  172  (Scenery  Preservation)    ' . . .  382 

Palestine.    Jerusalem.    Planning  ordinance <io 
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91-105.  364,  425-  43» 

i8sa    ibid.,  X«  sir.,  Bull.  252,  No.  2068 :t 

1852.    ibid.,  X«  sir.,  Bull.  514,  No.  3914 77.  y^  3^ 

1858.    fWrf.,  XI*  sir..  Bull.  656,  No.  61 II .t* 

1871.    ibid.,  Xn«  sir.,  Bull.  61.  No.  484 S5» 
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1884.    ibid.,  XII«  sir..  Bull.  835,  No.  14,221 .^^ 
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Prussia.    1899.    ibid.,  p.  291 ui 

1902.    ibid.,  p.  159 421 

X902.    ibid.,  p.  273  ("Lex  Adickes*') By,  X05,  lOfr-123.  451,471 

1904.    ibid.,  p.  227 4S(V473 

1905-     tbid.,  p.  179 61 

1907.    ibid.,  p.  259 I0&  47t 

1907.     ibid.,  p.  260 401,  403,404,421 

1914.  ibid.,  p.  159 473 

1915.  ibid.,  p.  57 473 

191&    iWrf..  p.  23  57,  105,  215-216,  22Q.  40X.  4« 

4SU  455.  456^  466-474 

Altona.    1884.    Bulk  Zoning  Building  Ordinance 212 

Berlin,  1902.    Zone  Ordinances  for  Suburbs 2i6 

Cologne.     Building  Ordinance    2612 

Diisseldorf.     Building  Ordinance   217,  250-261 

Frankfort-on-the-Maxn.     Ordinance,  1884,  July  15 403 

1891.     Building  Ordinances   213-315,  216,  227-250,  262  (Tablet 

1900 ;  Feb.  27   400 

191 1 ;  Nov.  3  401 

1912 ;  June  4  -405 

Hildesheim.    1899,  June  17 401 

Saxony.    1834,  Gesetz-  und  Verordnungsblatt,  p.  14X 85 

1855,  ibid.,  p.  483  487 

1861,  ifrirf.,  p.  117  , 85 

1873.  ibid.,  p.  275  47* 

1900,  ibid.,  p.  381  84.  105,  221,  421,  449,  4S7-46i,  474-495 

1900,  ibid.,  p.  428 477 

1904,  ibid.,  p.  163 &4.  IDS,  421,  457-461.  474-495 

1909.  ibid.,  p.  219   404.  421 

Dresden.     Strassenbauordnung    84.  2\k> 

Leipzig.    Ortsbauordnung,  1897,  sec.  34 84 

WuRTTEMBERG.     1888 ;  Dcc.  20,  art,  II 6r 

1899 ;  July  28.  art.  209  6: 

1910;  July  28.  Building  Ordinance.  .84,  220,  398,  400,  402.  404,  421.  ^\ 
Stuttgart.     Zoning  Ordinances    2*6 

Austria.     Vienna.     18S3;  Jan.  17.    Building  Ordinance  84 

Belgium.     Constitution,   1831    u 

1858.     Pasinomie  des  lois,  p.  217  (July  i) 70 

1867.     ibid.,  p.  287  (Nov.  15)    79.  82.  3^2 

1919.    ibid.,  pp.  202,215.230  (May  10,  May  15,  June  1) 514 

Greece.    Salonika.    Town  Planning  Act  S; 

HoLi-AND.     1851 ;  Aug.  28.    Expropriation  Law 405 

l886 ;  Apr.   15    405 

1901 ;    June   22.      Housing    Law    (amended    1902,    1903,    1905.    1006. 

1907.  1913.  1915.  1917.  1919)    74.  495-497 

Italy.    1802.    Lex  Doria  Pamphili  306 

182T.    Lex  Pacca  vp 

1865.     Raccolta  Ufficiale,  v.   12,   No.  2359   (June  25).. 67,  80.  444-4!^. 

465-466 

1889.    Raccolta  Ufficiale.  v.  91,  No.  5888  decies  (Dec  23,  1888) 420 

1909.    ibid..  1909.  part,  prin.,  v.  3,  No.  364  (June  20) 396 

1912.     ibid..  1912,  part.  prin..  v.  3.  No.  688  (Ju"^  23) 396 

Japan.     Law  No.  44 Jpfi 

1919.     Decrees  No.  261,  281    ...jAflf 

Sweden.    1874;  May  B.     Urban  Building  Act •449't4K4k 

1907;  Aug.  31   ^»4«'i 
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SwsoKN.     1917;  May  12 447,463 

1919;  May  37  447 

Switzerland.  Vaud.  Lausanne.  1898;  May  12.  Bulding  Police  Law  383 
I9i5»  Jan.  15  400 

ZuBiCH.    i893,Apr.33.    Building  Law 84,    86 
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Abutting  Landowners,  see  LANDOWNERS. 

Accepunce  by  City,  works  of  art,  see  BEAUTY,  PROMOTION  OF; 

park     spaces,     sec     PARKS     AND     PARKWAYS;     Btrccts.     »ec 

STREETS  AND  HIGHWAYS.    Sec  also  CITIES  AND  TOWNS. 
cccsa,   right   o(    riparian   owner,   navigable   streams,    171    and   note    11; 

other  rights   5.ee    HARBORS  AND   WATER    FRONT.     See   also 

NAVIGAHLE  WATERS. 
Accessories,  in  residence  districts,  268.     See  also  RESIDENCE  USES 

AND    DISTRICTS. 
Accessory  Garages,  see  GARAGES. 
Accidents,  inlluence  of   bulk  regulations.   195.     See  also  ZONE  REGU- 

L.MIONS. 
Acquisition,  excess,  distinguished  from  excess  condemnation,  64;  of  land 

by  city,  see  LAND.     See  also  EMINENT  DOMAIN. 
Acquisition  of  Land  Act  tiingland).  74  note  26.    See  also  CONSTITU- 
TIONAL AND  STATLTORY    PROVISIONS. 
Acre,    number   of    buildings,    see    AREA    LIMITATIONS    AND    DIS- 
TRICTS. 
Adams.    Thomas,   criticism   of    term   "zoning/'    197    note  9,     See   also 

ZONING. 
Adickcs,    Franz,    inBuence    on   bulk    zoning,    312-213.      See    also    LEX 

ADICKES. 
Adjustment   of   Boundaries,   East   Birmingham    (England)    scheme,   508 

note   20. 
ADMINISTRATION:    i.  In  General;  a.  Administrative  Methods  in 

General;  3.  Jurisdiction;  4.  Planning  Authorities;  5-  Procedure; 

6.  Penalties. 

Cross-rctcrenccs:      BEAUTY,    PROMOTION    OF    (6> ;    CITIES 

AND  TOWNS  (I.  4.  5);  EMINENT  DOMAIN  (7);  ENGLAND 

{i,  7);  FRANCE  <5);  GERMANY  (3,   6);  HARBORS  AND 

WATFR  FRONT  (1.  4.  5);  PARKS  AND  PARKWAYS  (6); 

f  'NO     (I.     ri);     PLANNING    CU.v  SS     (2,    3); 

J  .  IMPROVEMENTS  (2);  RECOM  .  ilONS  AND 

LbTED    REFORMS     (1.    3.    7.     19).    bLlbACKS     (ij; 
ES  (2).  STREETS  AN!)  HIGHWAYS  (2);  TRANSPOR- 
lON   (5);  ZONE  REGULATIONS  (i). 

In  General:  importance,  443-44,  576;  dcvclopmert  in  United  States, 

unofiicial   to  official  activity,  553-4. 

Administrative    Methods   in    General:   rxecution   of    international 

or  mirrscite  pl.^n.  9;   Iraly,  .t44-i^6;  Sweden.  447,  4A3-464;  Germany, 

A47-4&2;     Enxtanr],    498-510:     Canada.     5^1-513;     France,    5l3-5<7; 

United  States.  535-576. 

Jurisdiction:  national,  state  ai»d 

Tcin   in    uR'trtipuIitan    pl.tnnink',    7 

and  local  authurities  (  Su 

water*.,  naiinnal  iuu\  (•tt.i' 

United    States   and   state    v>-. 
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limits,  usual  methods  criticised,  546;  coniTniuioa.  matters  melt 
details^  561-2:  proposed   Metropolitan  Planning  Boani    (Ma$s). jiQa 

4.  Planning    Authorities:    •Ji!>cretioiiary    power,    cxiticiani,    2T9^   Cit- 
manv.  450;    Prussia,  452.  453.  472;  Saxony,  457-45^;   Engliiid.  501 
Ministry    of     Health     ( England ) ,    501-502 ;      rcsponufaie  ai-* — ^ 
(England).  501;  general   fc;itures  established  by  scbcne, 
"responsible    authority"     ( England),    505 ;    "responsible    a«tf« 
East    Hirmingham    (England)    scheme,    506    note    ^ 
authority"    (Canada).    511 ;    planning    commif<i'^^     * 
default   in  making   or   executing   plan,   man<' 
official  commission,  prevaihng  form  in  U.  S 
by  Board  of  Appeals.  569;  planning  depar! 

5.  Procedure:  emmcnt  domam,  importance,  a-- 
vey.   51-55;   expropriation    (France).  (A,   6t/.   vi-'^>,    t.^>5iM.-TiT 
proceedings     ( England ) ,    73    note    23 ;    replottiag,    $$ ;    replocfiac 
(Zurich^  86,  87;  Housing  of  the  Working  CUl-*«-*    ^'^     '>?'■-'  >  "»'■ 
land).   8(>-go;    Lex   Adickes    (Pnissian   repIottinK 
excess  condemnation    (New   York  City)^    »53-"5v 
zoning  resolutions.  321-J22;  Alameda   (Cal.)    orduuDt  ■  ^fit- 
ing  adoption  of   plan    (France),   517;   preparatioci  an 
plan    (Fngland).  522-523;  adoption  uf  plan    ( Fraikce 

6.  Penalties:    zoning    resolution    (New    York    City),   jj 
ordinance    (Milwaukee),  340;  ordinance    (AUmcda,  Cn-:,  j-^;,  Um\ 
for  protection  of  objects  of  historic  and  artistic  ioCercst  Klrnact),] 
431. 

Adoption  of  Plan,  see  PLAN. 

Advantages,   excess  condemnation,   see   EXCESS   (?OVD!rM\*ATIOSf.j 

Prusfiian   control  over  new  building,  see  FT  :aai  pbAi 

by  U.  S..  see  PLANNING;  setback,  see  S;  >e 

see  USE  ZONING. 

Advertisements,  see  OUTDOOR   ADVERTTSIXa ^^ 

Advice,  bv  planning  commission,  see  PI   '  *""■'*-•    '-•>••■""•'•'-*-«■?    ^1 

slate,  sec  STATES;  by   United  ^;  1 

Advisory  Powers,  art  commissions,  set    ...    ^    11.,  ■.»  OF:] 

planning   commissions,   sec    PLANNING   COM^' 
Advisory   Regional  Plan  by   U.   S.   suggested,  541.     ,.      ^.,    PLA7J: 

PLANNING. 
JKsthetics,  see  BEAUTY,  PROMOTtON  OF. 
Agreement,  sec  CONTRACTS. 
'Agricultural  Land,  see  LAND. 
Air,   excess   condemnation,    133:    tall    t- 

204  note  14   (41.     See  also  EXC  U. 

BUILDINGS;   ZONE   R    '~''    ' 
Alameda  (CaL),  height  limit 

also  HEIGHT  LLM^t  ^  _  ,.^..,  ^._,„_  _.  , _,  .„., 

TOWNS;  ZONE  1-  I  IONS, 

Alberta,  planning  law.  5"  ,'  

Algeria,  objects  of  historic  and  artistic  interest.  432;     See  alici  BEAITTY. 

PROMOTION  OF. 
Alien  Structure,  «ee  NONCONFORMING  STRUCTURr 
Allegations,    rminr^it    domain    pleadings    55*57*      ^M    ab> 

Alloc  particular  oi«a»  504.    Sea  also  DISTRICTS:  LAND: 

NG. 
AUo''  *^Mlion  for  land  ukcn,  sec 

- uits,  sec  ENtn^OACHMFNT 

AND  HIGHWAYS 
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l^^teraiioa,  charter,  sec  CITIES  AND  TOWNS;  district  lines,  see  DIS- 
I^H  TRICTS;    icatiire»    referred   to   planning    commission,   see    PLAN- 

^^H  NING  COMMISSIONS;  maps,  see   MAPS;  nonconforming  struc- 

^B  turcs.   see   NONCONFORMING    STRUCTURES;    nonconforming 

^B  use,  sec  NONCONFORMING  USES;  parks,  sec  PARKS  AND 
■  PARKWAYS;  streets,  sec  STREETS  AND  HIGHWAYS;  xoning 

IH  rcifulations.  sec  ZONE  REGULATIONS. 

^^Mtona  (Germany),  bulk  loning  ordinance,  2t2. 

Amcndmenti  charter  ot  public  utility,  see  PUBLIC  UTILITIES;  consti- 
^  luiion.   see    CONSTITUTIONAL   AND    STATUTORY    PROVI- 

I^B  SIONS;    New   York   Citv  charter,  see   NEW   YORK   CITY;  plan. 

|H  sec  PLAN;   zoning  regulations,  see  ZONE  REGULATIONS. 

Amenity,  promotion.   English  Town   Planning   Act,  502,  505.     See  also 

BEAUTY.   PROMOTION   OF. 
American  City  Planning  Institute,  scope  of  city  planning,  i  note  a.    Sec 

also    PLANNING. 
American  Rule,  cncmachments  on  mapped   streets,  jo.     See  also   EN- 
CROACHMENTS;   STREETS   ANU    HIGHWAYS. 
Amortization,   self-supporting    municipal   enterprises,   payments   deducted 

from  debt  limit.  3^1.     See  also  CITIES  AND  TOWNS. 
Amount,    benefit    assessments,    sec    BENEFIT    ASSESSMENTS;    com- 
pensation, eminent  domain,  see  EMINENT  DOMAIN. 
Amusement  Grounds,  see  PARKS  AND  PARKWAYS. 
''Ancient   Monuments,**   definition    (England),   440;  outdoor  advertising 
(Encland),  440.     See  also   BEAUTY,   PROMOTION   OF;   OUT- 
DOOR   ADVERTISING. 
Ancient  Monuments  ConsoUdatioa  and  Amendment  Act,  1913  (Eng- 
land). 4J-2-44I- 
Andrews,  Judge  (N.  Y.),  police  power,  18. 
Anticipation,   of    city    problems,    1    note   2.      See   also    CITIES    AND 

TOWNS. 
Apartment  Houses,  see  RESIDENTIAL  USES  AND  DISTRICTS. 
Appeal,  to  V.  S.  Supreme  Court,  eflrect  of  limitation  of  right  on  social 
1^^  reform,  34;  from  decision   refusing  permission  to  build  on  mapped 

^H  street,  34;   practice  under  New  York  zoning  law,  296-297;  practice 

^H  in  England  generally,  506;  practice  under  East  Birmingham  (Eng- 
f^^t  land)  scheme,  508-5OQ  note  30;  quick  hearing  and  decision  esscn- 
^H  tial,  56Q;  presumption  of  reasonableness  of  zoning  regulation,  $72 
^H  note  52;  presumption  of  correctness  of  decision  appealed  from.  57>. 
^1  See  also  ADMINISTRATION;  ENCROACHMENTS;  STREETS 

^         AND  HIGHWAYS;  ZONE  REGULATIONS. 
Appeals,  Boards  of,  see  BOARDS  OE  APPEALS. 
Application,  of  zoning  to  existing  conditions.  305  note  14  (7)    (8).     See 

r.Uo  ZONING. 
Appointment,  art  commissions,  see  BEAUTY,  PROMOTION  OF;  plan- 
ning cummissions.  see  PLANNING  COMMISSIONS. 
Appropriation,  for  artistic  purposes,  sec  BEAUTY.  PROMOTION  OF; 
for  public  use.  see  EMINENT  DOMAIN. 
I      Approval,  of  plan,  sec  PLAN;  of  plats,  see  PLATS;  of  private  dcvelop- 
i^K         ment  plan  by  city  before  recording,  33;  of  subdivision,  sec  SUB- 
IB  DIVISIONS. 
^^Arbitrariness,  in  loning.  205  note   [4   (8).     Sec  also  ZONING. 

Architectural   Requirements,    (Prussia),    473;    Saxony,   49a     See    also 

lU.AUTV.   PROMOTION  OF. 
Area  of  Assessment,  beoetit  assessments,  367*369.     See  aJso  BENEFIT 
ASSESSMENTS;   LANDOWNERS. 
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AREA  LIMITATIONS  AND  DISTRICTS:    i.  In  General:  ai 

and    Ordinances;    3.  Area    Units    and    Districts;    4. 

5.  Families  per  Unit;  6.  Rear  Land^        ' 

Cross-references:    RXGLAND  (5)  ;  i.  .  VEW  YORK 

CITY    (6);   ORDINANCES   (1);   KrX"M  >w  .m  NATIONS  AN 

SUGGESTED    REFORMS     (8);    RESIDENTIAL    USES    AN 

DISTRICT.^    {2). 
I.  In  General:   detinition.  examples,  effect  on  lanil   valncs.   107.  av 

history  (England).  498;  compensation  to  land-'vutrr   •' I'nt'tartill 
3.  Laws  and  Ordinances:    Germany, 

10).  245-246    (sec.  7).  262   (No.   I);   1 

Cologne,  262  (No.  2);  KarUruhc,  363   t  No   31  . 

4);    New    York   City.   270-^71,    275-276;    Alamc  :  ,; 

Saxony,  458-459.  476-478.  49^-493;    Prutsia,  474.    t^rtjitAtia*  50a 

504;  (Ontario.   5IJ.    Minnesola.   577. 

3.  Area  Units  and  Districts:  New  York  City,  affi,  370-371.  314-31% 
966;  Milwaukee,  3yh^Z7\  East  Birmsngham  (EoglamJ)  «cfa(»e.  516 
note  20. 

4.  Buildings:  city  planning  may  denl  with  area  o(,  5;  anu  «f ,  pait 
city  plan.  27;   number  on  acre   (England),  503-5Q4. 

5.  Families  per  Unit:  number  on  area  unit.  277, 

6.  Rear  Lands  and  Yards:  New  York  Oly.  ?r7-:ifS;  M0«radb1^ 
330;    Alamcfla    (Cal, ),  340;   Saxony,  .j-  -^ 

Area  Zoning,  constitutionalitv,  ^7.    See  al' 

STATUTORY    PROVISIONS;   ZONii^^.. 

Arsenals,  sec  UNITED  STATES. 

Art  Censorship,  avoidance  o(  dangers,  ^afi.    See  also  BEArTTY, 
MOTION  OF. 

Art  Commissions,  see  BE.AUTY.  PROMOTfON  OF. 

Art  Departments,  see  BEAUTY.   PK'  ^  OF. 

Art.  Works  of.  see  BEAUTY.  PROM'  F 

Artisuc  PUces,  see  BEALTY.  PROMuT: 

Assessments,  Benefit.  «c  BENEFIT  AS£  -TS. 

Associauons.  see  SOCIETIES. 

Attached  Houses,  see  RESIDENTIAL  USES  AND  DISTRICTS 

Australia,  debiting  value  of  improvements  in  coftdeamatiiMi 

48   note    11;   exce<is   and    zone   con<li*mnatioii«   73  and    nAle  £4, 
pV>tv--    "     "-     '-      --    M?o   EMINENT  DOMA''^       ^  ^ ''^ 
CC'  LOTTING;    SOUTH 

ZO.V..     :        ..^ .       ... 

Austria,  expropriation,  57  note  20;   promotion  - 

also  EMINENT  DOMAIN;  BEAUTY,  V 
Austro-Hungary,  replotting,  87.     See  . 
Authorities.   Planning,  sec   .AnMINl!- 
Authority,  20. 

Ming  cci'i. 

pi-\NKi.\(;  co: 
Automobile  Traffic.  in  '  nrners  o(  iraftr  «i 

AutomoV 
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CITIES  AND  TOWXS. 


Back  Bay  Case*  (Boaton).      ,, 

See  aba  ZONE  CONDh&iNAl'iGN 
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Bsd   Faith,  improvemcnis,  no  compensation,  69. 

DOMAIN. 

Baden,  rtplouing,  H7.  1 05  and  note  9*> ;  planning  j urisdiction,  449 ; 
construction  of  planned  streets,  461  ;  restriction  on  building  fn-edom. 
461.  Sci-  also  ADMrXISTRATION:  REPLOTTING;  STREETS 
AND  HIGHWAYS;  ZONE  REGULATIONS. 

Baldwin,  Chief  Justice  (Conn.)*  police  power,  18  note  4.  See  also 
l^l»U[CE   POWER. 

Baltimore,  height  limitations,  265  and  note  4,  393  note  20.  See  also 
HEIGHT   LIMITATIONS  AND  DISTRICTS. 

Bassett.  E.  M.,  building  in  bed  of  mapped  iitrect,  proposed  amaidmcnt 
to  New  York  City  charter.  35  note  i5;  principles  uf  zoning.  204 
note  14;  function  and  imponancc  of  Boards  oi  Appeals,  569-S74 
See  also  BOARDS  OF  APPEALS;  STREETS  AND  HIGH- 
WAYS; ZONING. 

Battlefields,  Quebec,  purchase  by  Canada.  382  note  3;  Gettysburg,  taking 
constitutional.  385-    See  also  BEAUTY.  PROMOTION  OF. 

Bavaria,  expropriation,  57  note  20.     Sec  also  EMINENT  DOMAIN. 

Beaches,  reservation  for  public  use,  171.  Sec  also  PARKS  AND  PARK- 
WAYS. 

BEAUTY.  PROMOTION  OF:  i.  In  General;  a.  Legislation; 
3.  Eminent  Domain;  ^  Police  Power;  5.  Restrictions  in 
Deeds;  6.  Art  Commissions:  7.  Works  of  Art:  8.  Building 
Designs;  9.  Heights  of  Buildings;  xo.  Street  and  Building 
Lines;  11.  Artistic  Places  and  Structures;  12.  Historical  Places 
and  Structures. 

Cross-rcicrcnccs-  ADMINISTRATION  (6);  CONSTITU- 
TIONAL AND  STATUTORY  PROVISIONS  (3.  5):  EMINENT 
DOMAIN  (2);  ENGLAND  (2,  6);  EXCESS  CONDEMNATION 
(6);  FRANCE  (4.  6);  GERMANY  (4);  LAND  (11);  MASSA- 
CHUSETTS (1);  NEW  JERSEY  (1,  3);  NEW  YORK  (3); 
NEW^  YORK  CITY  (14):  ORDINANCES  (1);  OUTDOOR 
ADVERTISING  (5):  PARKS  AND  PARKWAYS  (5);  PLAN- 
NING COMMISSIONS  (I.  3)  :  POLICE  POWER  (3>;  RECOM- 
MENDATIONS AND  SUGGESTED  REFORMS  (15.  i6,  19); 
RESIDENTIAL  USES  AND  DISTRICTS  (r):  SETBACKS 
(1);  STREETS  AND  HIGHWAYS  (8);  T.AXATION  (i); 
TRANSPORTATION  (2,  7)  i  UNITED  STATES  (a). 
S.  In  General:  function,  381. 

a.  Legislation:   Washington,   D.  C„  proposed   law,  387  note   13    (at 
p.  ^)  ;  Europe,  3g6  and  note  23;   Denmark,  Italy,  Japan,  Por'- 
Roumania.  Sweden  and  SwitatcrldJid.  39f^  note  24;  France.  "cL, 
cation."  3136-31JQ.  42-^-423;  Encland.  include"!  under  word  "amtnit), 
399-400,    43J-441,    5«.>2,    505 ;    Germany.    Switzerland    and    Austria, 
building   rcKulaiinii.  400-402;   Germany,    1907  und   thereafter.  403- 
405. 

3.  Eminent  Domain:  Inking  ufider  lu  iS?.^go;  excess  condemnation 
in  Fr.ince,  Svvitz*  rliuiil  .Tn<l  V>il  note  3;  expropriation  in 
England.  .^Hj  inMc  3;  Icgnlily  in                 _■/»  note  1$. 

4.  Police  Power:  rc^'nlutitn  un  K  r.  2U4  note  14  (4).  39^-395:  consti- 
li:tti'i';tl  -nuMiHtiT.Mits.  ,V)-l-3'>5  -^''d  note  22;  regulations  give  no  right 
tc  'ion    (  En>:laml ),   5oy. 

5.  Rr  in  Deeds:  beauty  as  basis  for.  supplementing  zoning 
re.  ■■  '  n. 

6.  Ai  duties,  problem*  of  administration.  5O3; 

qualitications,  civil  service,  5fj4  nuic  41 ; 
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power  to  give  ad%*ice  only,  or  to  control  city  __. 
City  Art  Commission,  ^-5^7^  statute*  tabulaU 
infra  this  title,  BUILDING  DESIGNS. 
Work*  of  Art:  protection  (France).  396-399,  433-432; 
(Hesse  and  Wiintcmbery:),  398  note  27;  exprofiriatioa  0 
400  note  34;  acceptance  by  city  (N.  J.).  580:  acce^teooc  aad  loo- 
lion  subject  to  approval  of  Art  Coinmiuion  (New  York  Qty).  5>6; 
definition  (New  York  statute),  586;  within  control  of  pSaamaf  can* 
mission    (CTleveland.  O.),  587. 

Building  Designs:  Orman.  French  and  English  mctbodic  4OM0; 
legislation  to  secure  architectural  harmony  in  toc^Tiilr-  iTji^M), 
439-440;  dishKuremcnt.  prevention  ol  ( Pn 
regulations  ( Prussia ) .  473 ;  when  prnpcH 
jurisdiction.  562;  power  of  art  c- ■ 
ments.  approval  of  plannini?  cnmn., 
port  by   commission   to  i  '  :'i    (A     J.j 

appr-val   by  Art   Commi  .v    York   ' 

planning    conimis'^inn    (Clc%ti.t;  u.   O,},  587. 
Height  of  Building*:    Copley  Square,  'Boston, 

Street  and   Building   Lines:   establishment.  sstlMtk 

(CiernianyK  401. 

Artistic  Places  and  Structures:  expropriation  of  scettie  fauMi  C^vv 
Zealand ).  3ii2  note  3:  prcscr>-3lion  of  scenic  be^tity  atpirvK  «»»ar  hvi^ 
uav*   (Ore.),  387  note  13   (at  p.  188)  ;  ■»■ 

for  artistic  purposes   (Col.),  390  note   !-  1  K 

■  in^^;    outdoor    advertising,    regulations     1  i_rii^i,iik^L     rr-Anir    «bI 
;ny).  420*421;   protection    (FraDce).  4a3-433;   plans   tcgmiW 
,  .  .^ncel.    iJIV 

Historical    Places  and   Stnictures:   purchase   ol    nariofaJ   hvolr- 
f^cld^   at   Quebec  by   Canada,  j8a   note  3;   takiwr  of   talllifaM  al 
Getty>burg  by  United  Sutes.  395;  prescrvatioci  (Gcnnmy).  OT|  fig; 
plans  required   (Francr>,  515. 
Belgium,  protection  of  pr<  ^'rty.  13  n  '  -•^odesmfiaL 

67  note  10,  7Q ;  lone  ■  ion.  yq^Sc  -n«f«*b 

ing  reforms.  A".  *,,  jiroino*: 

3:  scJf-impofed  war  suffc 
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NAilON 

BENEFIT  ASSESSMENTS:     1.  In  General:  r  Lerilation;  3.  Ptn-. 
pose;  4.  Limiutions:  5.  Payment;  &   •' 

Cross-references:     CITIFS     AND    jr 

TION'AL  AND    5T     '"    ^-      ' 

(ii>:    FXCES5  O' 
WAXY  (r:^     '  \^" 

(1,  13)  .  I' 

xfrvTs   ,  ■. . ,  ..._.,...„..  :,..  . : ..  ..  ■ _^, . ,  ^^      _ 

I  3.     IX    U)r    TRANSKORTATIOK     (4):     UWTTEtf 

>  1 5). 

X.  In  General:  tc  ■'^ 

a.  Legislation:    f-  . 

Cana<!a.   51 1. 
3.  Purpose:  to  pay  ooft  of  public  unproretn^ntf,  lj8,  VT  and  r 

for  coastnictMm  of  pam.  3^37t:  CMistmctioa  or  ctmuidc  1- 
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instal- 


AND 


^     public  utilities.  372  note  20;  construction  of  transit  lines,  372  and 
notes  20-22. 
4.  Limitations:  amount,  364;  area  of  assessment.  367-369. 
5.  Payment:  time  of.  in  United  Sutes  and  Germany,  365-366; 
mcnt  plan,  365. 
6.  Avoidance  of  Debt   Limit:   by  paying  for  improvements  out  of 
assessnients,  .362. 
Benefits,   from   imprtiveinents   to  part  of   land   not  taken. 
See  also   BENEFIT  ASSESSMENTS;   EMINENT 

Berlin,   zoninR   ordi -•'■      ■  '    nrite    12.      Sec   also    Liin 

TOWNS;   71  NS. 

Betterments,  see  1.:,.  .,.  .  ..^.-.MEXTS. 

Bill  Boards,  see  OUTUOUK  AUVEKTISING. 
r      Bill  of  Rights,  state  and   federal  conititutions,  effect  of  duplications  on 
K  acquisition  of  land  by  city.  45.    See  also  CONSTITUTIONAL  AND 

B  STATUTORY    PROVISIONS. 

^^Birmingham   (England)   scheme,  houses  to  acre.  503  note   r3.     Sec  also 
FAST    BIRMINGHAM. 
Blocks  of  Houses,  sec  RESIDENTIAL  USES  AND  DISTRICTS. 
Board  of  Estimate,  see  NEW  YORK  CITY. 

Board.  Zoning,  definition,  204  note   14.     See  also   PLANNING  COM- 
MISSIONS. 
r     BOARDS  OF  APPEALS:     i.  In  General;  a.  Statutory  Authority; 
^K  3.. Powers:  4.  Decisions. 

■  Cross-reierences :      ADMINISTRATION     (4) ;     ORDINANCES 

■  (O:   PLAN    (7);   KECO.MMENOATIONS   AND  SUGGESTED 
M  REFORMS  (20):  ZONE  REGULATIONS  (2). 

^^      1.  In  General:   fiinction  in  enforcement  of  city  plan,  37-39,  569, 

a.  Statutory  Authority:  necessity,  573. 
^H      3.  Powers:   allowance   of   exceptions   to  zoniiiR   regulations.   JO3   note 
^B  14  (13);  under  zoning  regulations,  generally,  206  note  14  (18);  dis- 

^K  cretionary  power  in  matter  of  garages  and  stables  (New  York  City). 

^H  270 ;    under    New    York    law    for   zoning   of    cities,    295-208 ;    under 

^H  zoning  law  for  New  York  City,  295;  modification  of  rcgulaljons  in 

^H         ease  of  hardship  (New  York  City).  320;  extent  and  limitations,  56^ 
^B         575'., conditional  allowance  of  exceptions,  57-1  note  52. 
^^      4.  Decisions:  presumption  on  appeal  in  favor  of  correctness,  575. 
Bombay,  planning  law  in  part  modeled  on   English  act,  510  note  27;  in- 
fluence of   English  act,   see   EMGLANI). 
Bonds.  Municipal,  financing  excess  condemnation,  13Z    Sec  also  CITIES 

AND  TOWNS;  EXCFSS  CONDEMNATION. 
Border  Line  Cases,  exceptions  to  zoning  rcgubtions.  function  of  Board 
of    Appeals.    sf'O.      See    also    BOARDS    OF    APPEALS;    ZONE 
REf;L*LATIOMS. 
Borrowing,  Municipal,  see  CITIES  AND  TOWNS. 
Boston.   Back   Bay  Cases,   r40;   height  districts.  266  and   note  6:   height 
limttattnns,  Copley  Square,  385-387;  heisht  limitations,  State  House, 
13:    height    limitations.    Custom    House,    536.      See    also 
LIMITATIONS  AND  DISTRICTS;  TONE  CONDEM- 


I 

ft 


N, 


Boulevards,  water  front,  171;  lay  out.  leirality.  383:  outdoor  advertising 
(Enelandi  v^  ^^.  nUo  CnNSTtTlTTIONAI.  AND  STATU- 
TORY     I  HARBORS    AND    WATER    FRr^NT; 

OL'TDO'  iSING;   PARKS   AND   PARKWAYS. 

Boundaries,  adjtistiiic4^>t.  Hasi  Birmingham  (England)  scheme,  508  note 
30.     Sec  also  LAND. 
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Boxes,   nnloadmg  on  streets,   175.     Sec  also  STREETS  AND   fOJCfl 

WAYS. 
Bridgeport    (Conn.),  ^ippointmcnt  of  ptEUining  ar  'I'l 

general    powers,   555  note   21.     Sec  aUo   CI.'  S; 

PLANNING   COMMISSIONS. 
Bridges,   intersute   or  international   planning,  9;   OYer  navigable  wstcn. 

171 ;    over    streets,    175 ;    commission's   jtjr;--)"  ♦•--    -'i-      "^'  j; 

commission's   jurisdiction    ( New    York  )  ^v 

diction  (Cleveland.  Ohio),  587.     See  aUo  .  ..     1 _    .    ...—Js} 

PLANNING;    PLANNING    COMMISSIONS;    SlKbtXi    AHD 

HIGHWAYS. 
British  Empire,  see  specific  headings.  ENGLAND.  C\KAD.V,  etc 
Bronx    River    Parkway,   esUbli^hineiit,    383   note   7-      See   alM    PABR5 

AND   PARKWAYS. 
Bronx   River   Parkway  ConuniBsioii,  report,  small  streams  mence  to 

pubhc    health.    383    note    7.      S«    also    PLANNING    COMMIS- 
SIONS. 
Brookline  (Mass.)»  financial  results  to  town  ol  Ktbft€k»,  iftz;     Sec  il» 

SETBACKS. 
Brooklyn    (N.   Y.),  height   limitations.   275.     Sec  also  HEIGHT   UMI- 

TATIONS   AND   DISTRICTS. 
Brotterode   (Germany),   replotting   after  fire,  86^     See  »l>o  REPLOT^ 

TING. 
Building    Codes,    relation    to   city    planning,  5.     See   also   BUlLDfXG 

REGULATIONS.  PLANNING. 
Building  Designs,  preservation  of  character  of  special  I 

French   and    Rnglish  methods,  4OS-407.     Sec  also 

MOTION   OF. 
Building   Development,  borrowing  by  city,  deht  limit, 
(Prussia),  455-457;  Saxon  planning  law.  jS7 .  r 

460-461;    restrictions    (Sweden).  46a;   plan   r.., 

U5.  M7     Sec  also  CITIES  AND  TOWNS;  PLA^\  i'LA.N.^ON 
BuUdmg  Land,  see  LAND 


I^f^i 


AI:i 


Building  Law   (Zurich,  1893).  : 

Inw.  SOS  note   14    (12);   S, 
NING;    KEPl.o''""^'       ... 

Building  Lines,  sec  ^  S 

Building   Permits.   M ;..,.. ......  3;i 

quirements    (Germany),    402;    ■ 
( Prussia) ,    453 ;    undeveloped   :- 
areas     ( Sweden ) .     462 ;     requircincJil* 
BEAUTY.     PROMOTION      OF:     C( 
STATUTORY  PROVISIONS;  LA 

Building  Plans,  revision  by  Btin-aus  of   ' 
nntr   54.      S< 

Building  Police,  Gen 

Building  Regulations,   ^ 

ra:   mclhorl  of  cnforcini;  city    , 
lOT      "i'  1  ^(In.ttrrl"    rGrrtimu  "i 
n* 

al 
M 

Sr.\  1 L  I' 
BoUding  Zone  f 

TRICTS:  ^^^^l.^^> 


86;  (lisllr 
o),  474  .J 

r. 


Ml    of    pil.ri 


(Gennany>,  4f^ 
Y. 
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Idings,  height  Hmttations  around  public  building  or  square.  IS:  hctRhl 
area  and  use,  part  of  city  plan.  27;  number  of  Morics,  restriction 
(Germany).  jj4,  subsidiary  in  rear  (Frankfort),  229  (sec.  8); 
completion  and  restoration  (New  York  City).  322-323;  regulation 
about  municipal  centers  (Saskatchewan),  3Q2  note  16;  definition 
(Saxony),  474;  reconstruction  after  caustrophe  (Saxony),  475; 
character  (Saxony),  476;  construction  alter  adoption  of  plan, 
compensation  (Saxony).  480;  number  to  acre  (England),  503-504; 
commission's  powers.  561-2.  Sec  also  EMINENT  DOMAIN ; 
ENCROACHMENTS:  HEIGHT  LIMITATIONS  AND  DIS- 
TRICTS: NONCONFORMING  BULKS;  NONCONFORMING 
STRUCTllRF.S;  NONCONFORMING  USES;  PLANNING 
COMMISSIONS;  PUBLIC  BUILDINGS:  TALL  BUILDINGS; 
REPLOTTING:  USE  LIMITATIONS  AND  DISTRICTS; 
ZONK  RFGULATIONS. 
BULK  ZONING  AND  REGULATIONS:  i.  In  General;  a.  His- 
tory and  Development;  3.  Application  to  City;  4.  Legality; 
5.  Effect. 

Cross-references:  BEAUTY.  PROMOTION  OF  (9);  CONSTI- 
TUTIONAL AND  STATUTORY  PROVISIONS  (5);  ENG- 
LAND (5):  GERMANY  (5);  HEIGHT  LIMITATIONS  AND 
DISTRICTS  (2.  3);  L.\ND  (ti);  MASSACHUSETTS  (5); 
NF^-  ■  -'K  CITY  (6.  9):  ORDINANCES  (O:  RECOM- 
MI  'NS       AND       SUGGESTED       REFORMS        (8)  . 

RL..,..._.^  .iAL  USES  AND  DISTRICTS  (2);  SET- 
BACKS (1). 

1.  In  General:  definition,  purpose  and  relation  to  the  city  plan,  193, 
l<)7:  necessity   for,   lo^. 

2.  History  and  Developtnent :  Germany.  21 1  -213 ;  from  large  to 
smaller  districts  (Germany),  216;  £ngl;md,  218  and  note  lO;  New 
York  City,  268,  27S-276. 

3.  Application  to  City:  diffrrmt  for  different  parts  of  city,  198; 
according  to  types  of  houses  (Germany).  217  note  14. 

4.  legality:  sustained  by  courts  (Germany),  21&;  constitutionality 
(United  States),  287. 

$.  Effect:  relation  to  '"•-  ■  '•->-?rd.  anarmia.  disease,  accident  and  juvenile 

drlimiucncy.  lo^ ;  :-.  ion.  jn»i. 

Bulkhead  Lines,  see  U.M  .  .     .:  AND  WATER  TTIONT. 
Bulkheads,  elevator  (New  York  City),  270.    Sec  also  ZONE  REGULA- 
TIONS. 
Burden  of  Proof,  on  one  denying  conMitutionality  of  statute,  21-J2.     See 

also    CONSTITUTIONAL    AND    STATUTORY    PROVISIONS. 
Bureau  of  Building  Advice,  revision  of  building  plana  (Germany),  406 

and  note  5t     See  also  STATES. 
Bureau  of  Munictpalitiea,  information  and  advice  (Pentu),  604-5.     See 

al5.-»   STATFS. 
Business,  trAnsaciing  on  sfro*"-    -••—»-—  -  <--i  ';treet  use,  176;  exclusion 

from   rCiidrnce  diutrict 

note    43.      Sec    also    \<  \  .  ...!. 

^  STREETS  AND  HIGHWAYS. 
BusincEtt   Streets,   suburban.   seihacVji.    179; 


Business 


also   SETBACKS 
Structures, 


i»n   (Ca!    and  Ore  ).  56'^ 
iiS    AND   DISTRICTS; 

central,  setbacks,  x8i.     Sec 


p.  388)  :  clasiific;! 
atS.      See    also 


STREETS   AND   HIGHWAYS. 
?cclu<.ioii  :iT>r.nt   p.irV";    ( Sf    fjiuis).  38?  notC  13  (at 
f'  '-tutdoor  advertising. 


PARKWAYS:  ZO. 


tdvertis 
ARKS 


AND 


Kr.» 
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BUSINESS   USES  AND   DISTRICTS:     i.  In  General;  a.  Lv^ote- 

tion;  3.  Uses  Permitted  and  Excluded;  4.  l.^iral-tv 

Cross-rcfcrences:     PARKS   AND   PARKW 

TIAL  I'SKS  AND  DISTRICTS  (9.  12);  > 

LIMITATIONS  AND  DISTRICTS  (3). 
I.  In  General:  zoning  regulations  in  general,  203,  joj  note  14  (Ij). 
a.  Legislation:  Frankfort,  215;  New  York  City,  ai6S,  307-309; 

(C-al.).  .Ml -344. 

3.  Uses  Permitted  and  Excluded:   New  York  City,  268-269; 
(New   York  City).  269-270  and  note   13;  MDwaukce,  3J6. 

4,  Legalitjr:  judicial  decisions,  a86;  exclusion  oi  iiiiriifiirliifit. 
and  note  36. 


CaUfomia,  state  planning  of  capital  city,  544  and  note  to;  expert 

ancc  to  local  communities,  553  note   18;  conr  adrtmr? 

powers  only,  558  note  26;  segregation  of  Su*  ntlfiesp, 

566  note  43;   Capital   City    Planning    L-  "Sl- 

NESS    USES    AND    DISTRICTS;    i  NG 

COMMISSIONS:  STATES;  ZONE  Ki  ._,l  u,a  i  iv ...... 

Callings,  segregation  (Cal.  and  Ore.).  566  note  43-    Sec  aUo  BUSINESS 

LSKS  AND  DISTRICTS. 
Canada^  city  plan,  enforcement,  30;  city  development,  control,  4I;  4c6it- 

mg   value  of  improvement,   condemnation   proceediocf.   iS  nolc  li; 

excess   condemnation,   statutes,   67   note    to;   cxct  nc  ca»- 

dcmnation,  73  and  note  24;  replotting.  statutes. 

211,  265;  self-supporting  municipal  enterprises,  debt  ucaii,  j^l 

3;  benefit  assessments.  364;  benefit  assessments,  public  utilitie*.  37s 

note   20.   battlefields   at   Quebec,   purchase.  382  n  . 

planting.    legality,   383   note   6;    promotion   of   be 

power,  legality,  392  note  16;  proposed  pb-----  '- 

gation  and  advice,  542 ;  super^'ision  of  !■ 

BEAITV.     PROMOTION     OI--;     BF 

CITIES    AND    TOWNS;    CONSTITI 

TORY   PROVISIONS;   EMINENT   I' 

l>K\'NATION:     PLAN;     POLICE     1 

-T  \     F     7(.NE  CONDEMNATION; 
Canal  nation  of  land  (Prussia),  61  nuic  1.    ^icc  abo  EXUKEKT 


I 


KbPLoTTiN( 


Cancellation,  .-.i   sub'liviston.  sec  SUBDIVISIONS. 

Capital,  railroad,  reasonable  return,  164:  tax.  e0ect  00  land  drvi 

3fj6.     See  also  LAND;  TAXATION;  TRANSPORT.*'^-'--'-^^ 
Capital  City  Planning  Act.  California.  603-4-    Sec  also  PL 
Casc4,  set-  DFCISynxc; 
Catastrophes,    •  86 ;   plan   for   reconstnictioa    ( Pr  -   1 1  >     4^ : 


plan    for 

fFrnnce),  =i 

Censorship.     ?»rtl 


Centr 

Central   Pj 

OK;    J     .. 

Carttficatc  of  C 
fiwfa    (C- 

TRICTS. 


iion    (Saxony),   475 
:,o.     See  aJw   PLAN;    i 

M;*!ll*r-r«       Avoided       (C^ 

-■■""■"■■■  '"^r. 

ks.     181. 


pfsn    fcr    T' 


ija 


See    abo    SETBACKS; 
al«o  BEAUTY,  PROUOnOM 


Milwauk 
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Certiorari,  review  o£  proceedings  on  appeal  (New  York),  297.  See  also 
APPFALS 

Changes^  diarKr.  sec  PUBUC  UTILITIES;  district,  see  DISTRICTS; 
nonconforming  use,  see  NONCONFORMING  USES;  loning  regu- 
lations, sec  ZONE  REGULATIONS. 

Character  of  Neighborhood,  effect  of  use  zoning,  200;  zoning  in  built- 
up  districts.  202.  preservation  (Germany),  405.  See  also  DIS- 
TRICTS; USE  ZONING;  ZONING. 

Charter  of  New  York  City,  proposed  amendment,  building  tn  bed  of 
mapped  street.  J5  note  16;  powers  lo  create  single  family  house 
districts.  27^  note  2t.  Sec  also  CITIES  AND  TOWNS;  NFW 
YORK  CITY:  RESIDENTIAL  USES  AND  DISTRICTS; 
STREETS  AND  HIGHWAYS. 

Charter  of  Public  Utility,  amendment  as  method  of  control,  162,  163; 
rights  generally,  lOj;  grant  to  competing  utility,  IC6;  expiration, 
competing  utiliUes,   16S.     See  also  PUBLIC  UTILITIES. 

Chesterfield  (England),  scheme,  houses  to  acre.  503  note  15.  Sec  also 
AREA    LI.MITATIONS    AND   DISTRICTS. 

Chesterton,  G.  K.,  lights  on  Broadwav,  408  note  60.  Sec  also  BEAUTY, 
PR'>MOTlON   OF;  OUTDOOR  ADVERTISING. 

Chicago,  tenement  houses,  fire  regulations.  192;  congestion  in  the  Loop, 
lack  of  reKulation.  194.  See  also  RESIDENTIAL  USES  AND 
DISTRICTS;   ZONE  REGULATIONS. 

Chimneys,  zoning  regulations  (New  York  City).  270.  See  also  ZONE 
REGULATIONS. 

Chinese   Quarters,   see   RACIAL  ZONING.     See   also   ZONING. 

CITIES  AND  TOWNS:  i.  Planning  Authority  in  General;  a.  Par- 
ticular Powers;  3.  City  Council;  4..  City  Ofhciala;  ^.  Control 
over  Development;  6.  Municipal  Borrowing;  7.  Avoidance  of 
Debt  Limit;  8.  Particular  Cities  and  Towns. 
Cross-references:  ADMINISTRATION  (3);  BEAUTY.  PRO- 
MOTION OF  (6.  7,  8);  BENEFIT  ASSESSMENTS  (6);  BULK 
ZONING  (^);  CONSTITUTIONAL  AND  STATUTORY  PRO- 
VISIONS (4.  5);  EMINENT  DOMAIN  Ci,  6);  ENGLAND 
(3):  EXCESS  CONDEMNATION  (6.  7,  9);  FRANCE  (a); 
GERMANY  (5.  8,  9);  HARBORS  AND  WATER  FRONT  (2); 
L/\ND  (I.  3.8.  10) ;  LANDOWNERS  (2,  3) :  MASSACHUSETTS 
(3);  NEW  JERSEY  (O;  NEW  YORK  CITY  (3.  5)  I  ORDI- 
NANCES (I.  2>:  PLAN  (2.  3,  s);  PLANNING  (2,  3.  6.  8.  lo, 
u.  13):  PLANNING  COMMISSIONS  (2.  3);  PUBLIC  TM- 
pr.-M-rx.tvr-rs  (3);  PUBLIC  UTILITIES  (i,  2);  RECOM- 
nS  and  SUGGESTED  REFORMS  (13,  I4.  18.  19); 
;..-... :.VL  USES  AND  DISTRICTS  (i,  3.  4.  12):  SET- 
BACKS (I);  STATES  (2.  3.  4):  STREETS  AND  HIGHWAYS 
(9>:  TAXATION  (1.  3) ;  TRANSPORTATION  (i.  3.  4.  S.  7.  8) : 
UNITED  STATES  fO;  UNITED  STATES  GOVERNMENT 
(r);  USE  LIMITATIONS  AND  DISTRICTS  (i);  ZONE 
REGULATIONS  (1.  3);  ZONING  (i). 
I.  Planning  Authority  in  General:  power  to  make  zoninir  regulations, 
i           '      -talr,  205  n<ite  14  (5),  power  l<»  ^.^  -f  sjwcific 

lOii,  2i!i  ;  local  self-government   ('i  151:  local 

i^ ; ,  .  w  iimicnt  (Saxony).  457-45'?.  475.  I  ■  »<  >>  i.-s'-'vcrnmcnt 
(England),  501;  local  sclf-governTncnt  n7;inarJn\  $n;  lormul.ntion 
of  plan  marniatory  <France1,  515;  local  scIl-Kovcrnmcni,  grant  by 
Unitc'cJ  States  outside  state  limits,  535;  grant  by  sute,  543;  detailea 
Unning,  proper  city  function,  544-545. 
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a.  Particular  Powers:  excess  condemnation,  ijo-ijt;  com  i- 

portation  company's  rates  and    facilities,   164-1C6;   cumr  :ii- 

portatlou  company's  routes  and  location,   i6|;  acceptsocs  oi  pit^ 
565. 

3.  City  Council:  division  of  power  and  resf>OT  t< 
conunissiuii.  559:   power  to  ovcr-riUc  recomi  ;i 
commission,    55^;    action   cotilrcllcii    b y    1  '  q,  5S0- 
560;  piiwcr  !o  act  on  city  i>!an  reported  ' 

4.  City  OfBcials:  as  members  ot  planning 

5.  Control  over  Deveiopmcnt:  method  i-  .  ip^*> 
laisscz  faire  method  in  Lnitcd  Slates,  41  io  Can- 
ada. 41:  land  requirement*^.  43;  excess  rekdM 
to  possible  regional  planning  by  United  ^  iva  into 
tmdcveloped  area^,  546;  extension  of  plauiuxg  itirodKUwa  btjaad 
city  limits,  usual  method  cnticiscd,  546. 

6.  Municipal  Borrowing:  necessity,  purpo-  -^ 
35'>36o;    method   in    United   States  to  cu  ^, 

7.  Avoidance  of  Debt  Limit:  excess  condemnation,  13a;  scli-jrumuct- 
ing  municipal  enterprises,  361  and  note  jt:  borrowtng  for  biwiktQI 
<levclopmcnt,  Jfji .  payment  for  improvements  out  ot  iccomer  Jto; 
benetit  assessments.  3(^2. 

S.  Particular  Cities  and  Towns:   Sec  the  following  f.*dinxs: 

Alameda    (Cal.)  ;    Alberu;    Altona    (Germany);  1                      Bcrisa 

(Germany);     Bombay;     Boston      (Mass.);     F'.n  l_.  .,              -    ■• - 

Brookline    (Mass.):    Brooklyn    (N.    Y.) :    Br.u  r    i.        ..rr    .-r     - 

Chicago;   Oevcland    (Ohioi;   Cologne    (Gtrn\  r- 

many)  :     Diisscldorf     (Germany)  ;     East     Bir-  1 ; 

East   Cleveland    (Ohio) ;    Edmonton    '  '^ — ■ '  •; 

Frankfort-on-lhe-Main  (Ciermany).  th 

burg     (Germany)  ;     Hampstead     { 1    .^ ,  !  ; 

Hildcshcira    (Germany);    Indianapohs;    Jen:  ?; 

Karlsruhe  (Germany);  Los  Anv-ol' s    (Cn!  )  ;  i'- 

waukce  (Wise.)  ;  Minneapolis  <  -ic 

(N.  J.);  Paris;   Philadelphia;    ■■  ip 

Northwood    (England);    St.   Jolui    i*\.    li.j  .  aicodd 

(Greece);    Schenecudy    (N.    Y.)  ;   Stutt«art    <  ^^e^^ 
(llungary);    Tttronto    (Canadii)  ; 


NVhitc    Plains    (N.    V.) 

Wurltcmlf^'"    ' '  '"■' 

Citiiens,  sc-c  L.-. 
City  and   Villai;^ 

SriTUTlONAl.   ANU 
City    Attorney,    meml^^'crihip 

PLAKXING  rOMMi 
City  Club  of  New  York. 
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'City  Plan,  see  PLAN. 
City   Plajining,  see  PLANNING. 
Ciiy  Planning  Institute,  sec  AMERICAN  CITY  PLANNING  INSTI- 

Tirrn. 

Civic  Beauty,  see  BEAUTY.  PROMOTION  OF. 

Civil  Service,  art  commissions,  565  note  4I.    See  also  BEAUTY.  PRO- 

M(»TION  OF. 

Classes.  Jivision  of  city  (Dussetdorf ),  255.    Sec  also  ZONING. 

"Classification"  of  historic  and  arti.stic  objects  and  places  (France),  396- 
.V».  4^3.  4^4-4,^1.     Sec  also  BliAUTY.  PROMOTION   OF. 

Classification  (District),  elaborate  nn  Pacific  coast,  291 ;  change  in 
(Alanu'da.  Cal).  343.  3S:i-35A'  See  also  DISTRICTS;  RECLASSI- 
FICATION. 

Classification  of  Land,  residential  and  agricultural  (Canada),  41;  rural, 
suburban  and   urban   (Philadelphia),  42  note  21.     See  also  LAND. 

Classilication  Yards,  proposed  port  zoning  (New  York),  278  note  28. 
See  also  HARBORS  AND  WATER  FRONT. 

I  Cleveland  (Ohio),  wtb.icks,  280  note  31 ;  exclusion  of  tenement  houses 
I  from  one  and  two  family  residence  <iistricts,  288;  Board  of  Appeals, 

I  hardship  cases,  572  note  v;  charter  and  ordinance,  planning;  provi- 

I         sions.   s«r-      Sec   also    BOARDS    OF    APPEALS:    CITIES    AND 
TOWNS;    CONSTITUTIONAL    AND    STATUTORY    PROVI- 
■  SIGNS;  RESIUEN'TIAL  USES  AND  DISTRICTS:  SIHBACKS. 

Clinton  Avenue  Case  (N.  Y.),  park  strips  along  highwavs,  Jcgalitv,  390 

hnote    IS.      See    also    CONSTITUTIONAL    AND  'STATL'foRV 
PROVISIONS;   DECISIONS.     Sec  also   PARKS  AND   PARK- 
WAYS. 
Club  Houses,  location   (Cal.  and  Ore.).  566  note  43.     Sec  also  RESI- 
DENTIAL USES  AND  DISTRICTS. 
Codes,    Building,    relation    to    citv    planning,   5.      See  also    BLTILDING 

REGULATIONS;   PLANNING. 
Cologne,    zoning    provisions.   262    ( No.    2).      See    also   CITIES    AND 

TOWNS,  ZONE  REGULATIONS. 
Colorado,  appropriation  of   waterfall   for  artistic  purposes.  390  note   15. 
Src  a\<>o  BEAUTY.   PROMOTION  OF;   EMINENT  DOMAIN. 
II      Combination,  ot  art  and  planning  cunmiibsions,  565.     See  also  BEAUTY, 
B         PROMOTION    OF;    PLANNING    COMMISSIONS;    RECOM- 
^P  MENDATIONS   AND   SUGGESTED   REFORMS. 

"      Commerce,  Foreign,  federal  control  basis  of  U.  S.  planning  power,  53<^ 
S4I.     See  also  UNITED  STATES  GOVERNMENT. 
Commerce.  Interstate,  sec   UNITED   STATES  GOVERNMENT. 
Conuncrcial    Districts,    uses    prohibited    <  Milwaukee).    327.      See    also 

FiUSINESS   USES   AND   DISTRICTS:  DISTRICTS;   USES. 
Commissioners  from  Sweden,  to  Interallied  Conference,  report  on  plan- 
nine;  and  housing  in   SwcdL'n,  463  note  29.     Sec  also   HOUSING; 
PLANNING. 

, Commission,  condemnation  proceedings,  criticism,  S3-S4-     See  also  EMI- 

K         NEN'T  DOMAIN;  RECOMMENDATIONS  AND  SUGGESTED 
H_        RTFORMS. 

^Xomr  irt.  see  BEAUTY,  PROMOTION  OF;  homestead,  expert 

to  local  comiTiumtics,  5S3  note  18;  planning,  see  PLAN- 

^. !  -.■-   I  'JMMISSIONS. 

Committee  on   City  Plan   (New   York  City),  setbacks  in  business  and 

tr.if»^-  ■'■      180.      Sec    aUo    SETBACKS;    STREETS    AND 

'Commor.  dcBnition,  Dusseldorf  ordinance.  352. 
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drtinition,  Dusseldorf  ordtxaaoc. 


T- 

AND     SUG- 

\  162:  Mbfic 
S;   RECOlT 


"Common  Side  Setback  Spaces, 

Sec  also  SETBACKS. 
Commons,  contirmation  of  use  by  Parliament  (England), 

also  LAND;  VSES. 
Communes,  street  plans   (Italy),  445;  planning  jr--  -■    *■  n    (Genosaj), 

44^45);  expropria-ticni  (Prussia),  455;  depar  S^ine,  lur^»> 

lalion    of    plans    (France).    515.      Sec    .'<Kr.  -TK\TTn?{; 

CUNSTITLTIUNAL       AND       STAI 

EMINENT  DOMAIN;  PLAN;  STRK 
Commutation,  rates.   165.     See  also  TRANSPORTATION. 
Compensation,  condemnation  of  slum  areas  (England),  74.  75 

under   Lex  Adicke*   (Frankfort),    111,   uj;    iranci 

tation    companies.     16S;    service    on    planning    oj  : 

apolis).  577;  er  r^*..v  r-*  -r- 

PLANNING 

MENDATlON:>     ..  .    .     .-   :,.....,  ...^      , 

TINC:   TRANSPORTATION;   ZONE  C<  ■ 
Competing  Utilities,  expiration  of  franchises  at  sa:.  .    .  ... 

PUBLIC     UTILITIES;     RECOMMENDATIONS 

GESTED   REFORMS. 
Competition,  threat  as  method  of  > 

utilities,  wasteful,   166.     Sec  :/ 

mi-:ndations  and  suouhbi  bu  Ki-j-uKMb. 

Completion   of  Existing   Buildings,   New  York   City  zoning  resal:__ 

^22•^2i.     Sec  al60  NEW  YORK  CITY;  ZONE  REGULATIONS. 
Compulsory  Joint  Improvements,  police  power,  anaktgotis  to  rcplottiqc. 

UJ.   I -14.   uri.     See  also  REPLOTTING. 
Compulsory   Replotting.   police  power,  63,  64;   Lex    .'  17,     Scc 

also  LEX  ADICKES;   POLICE   POWER:   REl  1  -G, 

Concessions,  demand   from  public  uiiltty  as  method  01  gqoUqL  t6s-l^ 

See  also  PURLIC  UTILITIES. 
Condemnation,  gcncTally.   see   EMINENT  !' 

CESS  CONDEMNATION:  rone,  see  . 
Conditions,  local,  as  affecting  police  power  ami  p'-w^r  *.:  '■, 

JO ;    allowing    exceptions,    power   of    Board    of    Api>cj 

^72  note  K2.     S"-'   ^'  ■    i..w.-.r-,^  r,r   apitm  c-    it  m 

MAIN:   POLI  S. 

Conduits,  pram  of  i  ;    ,_. .  ^.      .      _  _   PLANKI>^G 

COMMISSIONS. 
Conflict,  l<x'al  plans  and  plans  of  proposed  Mctropolhaii  rtaimh^  Beas^. 

(Mass.).  591.     Sec  also  PLAN. 
Conformity,  to  city  plan,  enforcement,  26.     See  also  PLAN. 
Congested  Areas«  tntilding  regulations  as  remedy,  12.    See  ftbo  ZONE 

REGULATIONS. 
Congested  Quar^--  -  ■   -  -  ning  rcguUlioitf,  ao^  ooCc  14  (4).   Sic 

also  ZON 

Connecticut,    r*'  itrfz-ft      niirrnit**    nf    f^rMt.-»n*     it*    li-v« 

31    note  >^ 
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^^  Consent  of  Art  CommissionB,  necessary  to  city  action,  565,    Sec  also 

BEAUTY.  PROMOTION  OF. 
^H_    Consent  of  City,  location  of  public  utilities,  29;   location  of   improve- 
■  mcnts    in    mapped    streets.    34-      Sec   also    PUBUC    UTILITIES; 

■  STREETS  AN^D  HIGHWAYS. 

Consent  of  Landowners,  acquisition  of  tanil  by  citv,  57  note  20;  use 
zoninjf.  266  and  note  8.  See  also  CITIES  AND  TOWNS;  EMI- 
NENT DOMAIN:  LAND;  USE  ZONING. 

Conservation  of  Resources,  function  of  &tate  planning,  8.  See  also 
PLANNING. 

Consolidation,  ptanninfl:  and  park  boards.  562.  5>ce  also  PARKS  AND 
PARKWAYS:  PLANNING  COMMISSIONS;  RECOMMENDA- 
TIONS  AND   SUGGESTED    REFORMS. 

CONSTITUTIONAL  AND  STATUTORY  PROVISIONS:  i.  In 
General;  a.  Constitutional  Guaranties;  3.  Constitutional 
Amendments;  4.  General  Planning  Laws;  5.  Laws  on  Specific 
Subjects;  6.  Mandatory  Statutes;  7.  Permissive  Statutes; 
8.  Constitutionality  of  Statutes  in  General;  9.  Constitutionality 
of  Particular  Statutes. 

Cross  references:  ADMINISTRATION  (3):  AREA  LIMITA- 
TIONS AND  DISTRICTS  (2):  BEAUTY,  PROMOTION  OF 
(2.  4.  6):  BENEFIT  ASSESSMENTS  (2);  BOARDS  OF  AP- 
PEALS (2)',  BULK  ZONING  (4)-.  BUSINESS  ''^'^'^  AND 
DISTRICTS  (2):  CITIES  AND  TOWNS  (i):  -  DO- 

MAIN (7);  ENGLAND  (2.8.  10):  EXCESS  CON  .  .  .TION 
<3.  4.  5.  6> :  FRANCE  (i,  2)  ;  GERMANY  (2,  4,  9^  :  LAND  (8. 
10);  MASSACHUSETTS  (i.  2.8);  NEW  JERSEY  (r.  3).  NEW 
YORK  (I.  2.  4) ;  NEW  YORK  CITY  (a.  7,  S.  14) :  ORDINANCES 
(I):  OUTDOOR  ADVERTISING  (2.  3.  5):  PARKS  AND 
PARKWAYS  (10);  PLAN  (2,  3.7);  PLANNING  (2.  3.4.  7.  n): 
PLANNING  COMMISSIONS  (i.  4);  POLICE  POWER  (i,  3. 
S);  RECOMMENDATIONS  AND  SUGGESTED  REFORMS 
(1.  7.  12.  14.  20);  REPLOTTING  (2);  RESIDENTIAL  USES 
AND  DISTRICTS  (3.  9.  to.  11):  SETBACKS  (2.  3):  ST.^TES 
iU  2):  STREETS  AND  HIGHWAYS  (1.  7):  TAXATION  <4, 
9):  TRANSPORTATION  Ci):  UNITED  STATES  (4.  5); 
UNITED  STATES  GOVERNMENT  (i.  3.  4>  :  USE  LIMITA- 
TIONS  AND  DISTRICTS  (3):  ZONE  CONDEMN.ATION 
(2):  ZONE  REGULATIONS  (2);  ZONING  (2). 
X.  In  General;  constitutional  limitations  on  planning  power  in  United 

Slates.  S3,';. 
a.  Constituttonal  Guaranties:  private  property  rigrhts,  13-14.  45*.  pro- 
visions protecting  property  rights,  duplication  in  fcdera!  and  ttatc 
conslitulions,  45. 

3.  Constitutional  Amendmenta:  effect  on  police  power,  iS;  authoriz- 
ing excess  condcmnatioi]  (Mass.,  N.  Y.,  Ohio,  R.  I^  Wise..),  131, 
148-149:  authorixniK  systematic  zoning  laws  (Mass.L  289,  293; 
aulhfirizing  use  of  police  power  for  xstbctic  purposes,  394-395 '• 
authoriring  regulation  of  advertising  in  pnbllc  places  (Mass.).  395 
and  note  22 ;  regulation  of  private  property  under  police  power  to 
promote  beauty,  proposed  form,  395  note  22  (at  p.  396). 

4.  General  Planning  Laws:  Town  Planning  Acts  (Canada),  265; 
zoning  (New  York  City).  293-295;  foning  law  for  cities  (New 
Jersey),  20S-301  ;  loninw  \<iw  (District  of  Columbia),  30r-3O4;  Prui- 
sian  planning  law  of   1875  as  amended  in   1918,  .J5i-4S7- 

5.  Laws  on  Specific  Subjects:    (Beauty,  Pronsotion  of)*  Europe.  .196 
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and  note  23;  England.  399-400;  Gcrrnany,  4fiy4lPSl  Fi 
(Benefit  Assesaments).  construction  of  tivisii  Uuca  (Kcir  Yd 
372  note  32;  (Excess  Acquisition),  autborizinfc  or  CompdSa^ 
(Bxccaa  Condemnation),  New  Jersey.  149;  Ohio,  i$t:  Ormnt,  151; 
Virginia.  152;  Massachusetts,  153;  New  York,  153;  EhcMC  IlfanA 
159:  (Public  Utilities),  amendment  or  repeal  of  cfa&rtcn,  163; 
(Retidencc  Districts),  exclusion  of  business  and  icoetocsils  as  pan 
of  systematic  zoning  (Ma^.)*  ^Bq;  gener^  and  SficciU  pronsieci 
exclu<ltn[f  ufcs  from  districts,  prupcr  framing,  368  rx^r  11 :  (Sssttt- 
tion  of  Cities),  France.  76;  (Setbacks),  New  V(i:  -ia  ante  7- 

6.  Mandatory  Statutes:  England.  490.  501.  5^7:  C^i  ^  ;  FnoKs. 
49Q  note  3.  515,  52<j,  533;  Pennsylvania.  588. 

7.  Permissive  Statutes:  advant^fifes,  555:  zoning  ttitaittt  ^aaenSy 
permissive    566  and  note  43:   New  Jersc>',  57R. 

8.  Constitutionality  of  Statutes  in  General:  real  issm  {&  trial,  m; 
prefumption  anH  burden  of  proof.  21.  22, 

9.  ConstitationaHty  of  Particolar  Statutes:  excrss  comdeButatie^ 
132-138;  rculotting,  142;  setbacks,  1S3;  zoniog  r^ulatioas,  ^-aqs; 
race  or   color  zoning,   287   note  34:   height   toftiog,  J67  and  acte 

Constniction,   under   plan,   essential   provisions   of   a   planning   la 

See    also    CONSTITUTIONAL    AND    STATUTORY    PROVl. 
SIONS. 

Construction,  Coet  of,  of  parks,  sec  PARKS;  of  ptiMac  irai 
sec  PUBLIC  IMPROVEMENTS:  of  puMic  utililier 
UTILITIES;    of    streets,   see    STREETS   AND   HIC 
transit  line*.   «-c  Tf<ANSPORTATION. 

Constnictton,  Rules  of.  New  York  Gtv  zonini?  rew^tutJon.  530 

(Cal.)     ordinance.    3^2,      Sec    also    CONSTITUTIONAL 
STATUTORY   PROVISIONS;  ZONE  REGULATIONS. 

Content,  city  plan,  sec  PLAN. 

Contracts,  between  city  and  owners,  replociing  (Lex  AdicfcesV  lefiv  W^ 
123-127;  between  city  and  owners,  cost  of  strr^ts  f W^rttr inbe/g  taA 
Baden),  462;   between  citj'  and  owners  of  ..  ids  m  l» 

taxes,  extension  of  dty  limits,  546:  between  i^riatiaB 

company,   reason  against   long  term.    166  mxr    ;  .   [►'.:  iiid 

transportation  companies,  service  at  cost,  r66  and  not-  Ijo 

(  rrn  <     .y^^^y     TOWNS;     LANDS;     LANDOWN.,.    .     ^EX 
PUBLIC      IMPROVEMENTS:      REPIJDTTING: 
oRTATION. 

Control,    C4ty    development,    Kcnerally,    39;    city     '  ckcoi 

condemnation,   139;  public  utilities,  methods  •  ?:  tnfl»> 

portalinn   company's  routes   and    location,    U'  <i  coro- 

panv's   rales  and    facilities.   }6^-\6f^:   tall   hn-  ff>ftin( 

1  icipal    loam   (Europe),  .^r'.  jti; 

I    undeveloped   areas    (Pr  br 

i-'-nv),   4=;q;    interstate   aim    1. 
[  '  f  '    ni'    p.    •  .  r    incident   to.    536-541 1   ci 
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[Cooperation,  national,  state  and  local  planning  agencies,  9.  See  also 
PLANNMNr,  COMMISSIONS;  STATES;  UNITED  STATES 
GOVERNMENT. 

Copley  Square  Case,  limitation  of  height  of  buildings  (Mass.).  3i^5'3^' 
Sec  aUo  BEAUTY.  PROMOTION  OF;  HEIGHT  LIMITA- 
TIONS AND  DISTRICTS. 

Comers,  on  traffic  streets,  importance  of  setbacks,  181 ;  traffic  police, 
rtjRulations.  183.  See  aWo  POLICE  POWER;  SETBACKS; 
STREETS  AND  HIGHWAYS. 

Comices,  New  York  City.  27a     Sec  also  ZONE  REGULATIONS. 

Corporations,  housing,  power  to  expropriate  (Holland),  496;  land  de- 
velopments, plans  required  (France),  S'S.  ^3.3-  Sec  also  CON- 
STITUTIONAL AND  STATUTORY  PROVISIONS;  E.MI- 
NENT   DOMAIN;    HOUSING;    PLAN. 

Correction,  nonconformity  in  structures,  201-204,  206  note  14  (14);  New 
York's  mistakes  in  zoning,  bv  other  cities.  273.  See  also  NEW 
YORK  CITY;  NONCONFORMING  BULKS;  NONCONFORM- 
ING USES;  ZONING. 

'Cost,  of  construction  of  public  utilities,  sec  PUBLIC  UTILITIES;  of 
land  rcMuired  by  citv.  sec  EMINENT  DOMAIN;  of  parks,  sec 
PARKS  AND  PARKWAYS:  of  plan,  sec  PLAN;  of  public  ini- 
provcmrnts.  see  PUBLIC  IMPROVEMENTS;  of  setbacks  to  city. 
see  SETBACKS;  of  streets,  see  STREETS  AND  HIGHWAYS; 
of  transit  lines,  sec  TRANSPORTATION.     See  also  EXPENSES. 

Counties,  see  following  specitic  headings:  ESSEX  COUNTY  (N.  J.); 
WESTCHESTER  (X)UNTy   (N.  Y.). 

I  COUNTRIES,  sec  following  specific  headings:  ALGERIA;  AUS- 
TRALIA :  AUSTRIA ;  AUSTRO-HUNGARY ;  BELGIUM ; 
I  CANADA;    DENMARK;    ENGLAND;    FRANCl^:    GERMANY; 

HOLLAND;  INDIA:  IRELAND:  ITALY;  JAPAN;  NEW 
ZEALAND;  PORTUGAL;  PRUSSIA;  QUEENSLAND:  ROU- 
MANIA:  SCOTLAND;  SOUTH  AUSTRALIA;  SWEDEN; 
SWITZERLAND;  WALES. 

Country  Planning,  sec  i'LANNING. 

County  Government,  grant  of  planning  power.  547.  See  also  PLAN- 
NING: RECOMMENDATIONS  AND  SUGGESTED  REFORMS. 

County  Planning,  see  PLANNING. 

County  Planning  Act,  New  Jersey,  603. 

Court  Yards,  New  York  City.  318-319;  Milwaukee,  330:  Alameda  (Cal.), 
U9.  Saxonv.  A7»-  See  also  AREA  LIMITATIONS  AND  DIS- 
TRICTS;  ZONE   REGULATIONS. 

Courts,  function  and  power  in  determining  validity  of  Matule,  21,  22; 
dffisinns.  see  DECISIONS.  See  also  CONStlTUT10N.\L  AND 
STATUTORY  PROVISIONS. 

Cow  Districts.  Los  .Angrles.  267  note  9.     See  also  DISTRICTS. 

Cripps,  benclit  assessments  in  England.  48  note  ir.  See  also  BENEFIT 
ASSESSMENTS. 

Criticisms.  proce<hire  in  condemnation  proceedings,  50-51 ;  commission 
form  of  tribtmal,  condemnation  proceedings.  53-54;  term  "excess 
crmdenmalion."  59:  English  mcthorU  nf  ^him  removal,  82.  R3;  gridiron 
system  street  pkinnini:.  142;  New  York  City  7:oning,  273:  industrial 
district  in  New  York  City.  273 ;  residential  district  in  New  York 
City,  273-274  and  note  10;  hulk  regulations  in  New  York  City,  375- 
376:  exclusion  of  rc«-id''n-i'<j  from  heavy  industrial  districts,  277; 
diecrctionarj*  power  of  officials  in  admintsterinK  jeoning  regulations, 
479;    decisions    declaring   exclusion    of    business    from    residential 
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districts  unconstitutional,  288;  German  methods  of  incfgroqit  tua- 
Hon.  374;  practice  of  extending  citv  plannin&r  jnrisdiction  hrn?*'* 
city  limits.  m6.  See  also  ADMIMSTR  ^'^  '  ^*  '"  *  ■*  "^'"'G; 
EMINENT    DOMAIN;    EXCESS   CO'  5- 

TRIAL  USES  AND  DISTRICTS;  NL\.  :  .w.  ■_ .  .  .  .  .  ,xS- 
NING;  RECOMMENDATIONS  AND  SUGGESTED  REFORMS; 
RESIDENTIAL  USES  AND  DISTRICTS;  STREETS  AKD 
HIGHWAYS:  TAXATION;  ZONE  CONDEMNATION;  ZONE 
REGULATIONS:  ZONING. 

Cross  Act,  condemnation  of  unhealthy  areas  (England),  81,82.  See  Alio 
ZONE  CONDEMNATION. 

Custom,  sec  USAGE. 

Custom  House,  Boston,  height  limitations,  exemptioa.  536.  S«e  abo 
HEIGHT  LIMITATIONS;  STATES;  UNITED  STATES  GOV- 
ERNMENT. 


I 


"D"  and  "E"  Residence  Districts,  New  York  City.  374  nnie  10     S<-c  sIm 

NEW  YORK  CITY;  RESIDENTIAL  USES  AN  Ti 

Damages,  condemnation  procccdinKS,  47'5I<     Sec  also  <> 

MAIN. 
Danube,  navigation,  local  government  by  iniematioxuU  agreetBtnt,  ^    Sc* 

also  LOCAL  GOVERNMENTS. 
Dartmouth    College   Case,   charter   of   corporation  a  contract    with  tht 

5tatL-.  i6^v     Sec  also  DECISIONS;  STATES. 
Debt  Limit,  see  CITIES  AND  TOWNS. 
Decisions   of   Court,  excess   condemnation,    133-13S;    Boston   Bftdc  Bay 

cases,  2one  condemnation.    140;   Dartmouth   College  ca>e.  charter  j 

contract  with  slate,  163;  bulk  zoning  in  Gcrtrciny    ?ifj:  ronin^.  a&4 

note  34,  28S-2QO;  Clinton  Ave.  case  (N.  Y.)    '  :♦. 

ago    note    15.      See    afso    BULK    ZONING;  -^S 

CONDEMNATION;   PARKS  AND  PARK\NAii!;  ^U>iiL  U>N- 

DEMNATION;  ZONING. 
Decisions  of  Planning  Authorities,  review  "■      ^  --■    -'    *-    -•     ^^ 

Sec  also  BOARDS  OF  APPEALS;  PL.  .S 

Declaration  of  Public  Utility,  France,  554.     .-.^  -■.^,    .  ».;,.    *^0- 

MAIN;    FRANCE 
"Declaration  of   Rights."   France   I7QI.   13-T4  not*   I.     S««  al»o  CON- 
STITUTIONAL AND   STATUTORY    PROVISIONS. 
Decrease,   nonconformity   in   structures.   202-^04.     See  aUo    KONCON* 

FORMING      BULKS;      NONCONFORMING      STRUCTURES; 

NONCONFORMING  USES. 
Deeds,   restrictions  siipplemenlin;?  zoning  regulations,  205   nou    14  (ll)r 

.^ee  siso  ZONE   REGULATIONS 
Default,   preparation  or  execution   of   plan,   mandamcis   (EogSsad).  53l 

See  also  PLAN. 
DcfinitionSi,  "an^i-"''  niAniim/-nt'i"   f Pntrl.infl'i    4jo;  am  r^jn!.iil 

buildini;    t  (Saxon;  1 

line,  171 ;  I'  roTihia.  Utw 

i;    city    pi  w.    10;      ( 

"common  ^^  k    space 

r  'UiUy   pI.uininR,  7;   di^tiric;.  •'< 

I  t'L  252:   eminent  domain.   11 
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scldorf),  352;  "monuments"  (England),  440;  metropolitan  planning, 
7.  545;  national  planning,  8;  navigable  streams,  171;  ncighborht.io»1 
planning,  206;  "obstructive  building,"  rone  condemnation  law  (Eng- 
land), as;  "one,  two,  three  or  (our  story  houses"  (Diasscldorf), 
2S2;  pier  head  lines,  171;  police  power,  17;  property,  law  of  emi- 
nent domain,  15;  public  use,  15,  i^$:  pubhc  utility.  16 1 ;  racial 
zoning,  200;  rcplotting.  62;  *'rcspynsiblc  authority"  (England),  501; 
"njral  buildings"  (Diisscldorf ),  252;  rural  planning,  6;  semi-resi- 
dential use  district.  jyH  note  2><',  setback.  177:  "small  house"  (  Diis- 
acIdorO,  252;  slate  planning,  7:  street  use,  175;  structural  require- 
ments, 191;  taking,  eminent  domain,  15;  "tenninal  facility."  Port 
Authority  Act  for  New  York  Harbor,  fioi ;  "transportation  facility," 
Port  Authority  Act  for  New  York  Harbor.  601;  "undertaker"  o{ 
street  improvements  (Germany),  365;  use  zoning,  198;  work  of  art 
(New  York),  586;  zone  condemnation,  61,  130,  '40;  zone  regula- 
tions, J9X ;  zoning,  197.  204  note  14 ;  zoning  board  or  commission, 
204  note  14.  See  also  statutory  definitions  listed  In  New  York  City 
Puilding  Zone  resolution.  305-^^16;  Milwaukee  atoning  ordinance,  .324- 
325;  Alameda  (Cal.)  ordinance,  34^351;  Port  Authority  Act  for 
New  York  Hartwr.  601-602. 

Delay,  condemnation  proceedings,  duplication  of  biH  of  nghts  in  federal 
and  state  constitutions.  4s.  Sec  also  CtmSTITL'TIONAL  AND 
STATUTORY    PROVISIONS;    EMINENT   HOMAIN. 

Delcgation  of  Planning  Authority,  local  governmental  aeencies.  543. 
See  also  CITIES   AND  TOWNS;   LOCAL  GOVERNMENTS. 

Delivery,  store  door,  proposed  port  zoning  in  New  York,  278  note  28. 
See  also  HARBORS  AND  WATER  FRONT. 

Denmark,  legislation  for  promotion  of  beauty.  396  note  24.  Sec  also 
BEAUTY.  PR*)MOTION  OF. 

Departments,  Planning,  Pennsylvania,  ^9^ ;  Minneapolis,  ^76.  Sec  also 
ADMINISTRATION;   PLANNING'  COMMISSIONS. 

Dependencies  of  United  States,  application  of  constitutional  limitations, 
S36  note  2.  See  also  CONSTITUTIONAL  AND  STATUTORY 
PROVISIONS;  UNITED  STATES  GOVERNMENT. 

Derogations,  see  EXCEPTIONS. 

Designs,  see  BEAUTY.  PROMOTION  OF. 

Destruction,  property  injurious  to  public  health,  15:  restoration  of  non- 
conforming hulk  (New  Vnrk  Cilv).  260.  See  also  EMINENT 
DOMAIN;  NONCONFORMING  BULKS;  POLICE   POWER. 

Detached  Houses,  see  RESIDENTIAL  USES  AND  DISTRICTS. 

Detail,  city  plan  requirements.  2^     See  also  PLAN. 

Determination,  bulkhea'l  and  pier  head  lines,  I7i<  See  also  HARBORS 
AND  \V\TKR   FRONT. 

Devastated  Regions,  France,  resubdi vision,  514  note  34;  application  of 
sanitary  ordinances,  514  note  34;  self-imposed  liability  of  France 
for  war  damages,  514  note  34.  Sec  also  LAND;  ZONE  REGULA- 
TIONS. 

Development,  bulk  zoning,  see  BULK  ZONING;  city,  see  CITIES  AND 
TOWNS:  land,  see  LAND;  state  resources,  see  STATES;  asc  zon- 
ing,  sec   USE  ZONING. 

Differences,  Toninc  reeulations.  equality  of  treatment.  2S3-2S3.  See  also 
CONSTITUTIONAL  AND  STATUTORY  PROVISIONS; 
ZONE  REGULATIONS. 

Discontinuance,  operr^tion*  in  nonconforming  structures  H-os  Angeles), 
aoi ;  features  referred  in  ptannini?  commissions.  ^^^2.  See  also  NON- 
CONFORMING USES;  PLANNING  COMMISSIONS. 
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Discretionary   Powers,  of  officials   in  administcrinK  zonine 

279-  Sec  aUo  CRITICISMS;  PLANNING  COMMISSIONS; 
RECOMMENDATIONS  AND  SUGGESTED  REFORMS. 

Disease,  intluence  of  bulk  regulation,  195.  See  aUo  ZONE  REGULA- 
TIONS. 

Disfigurement,   public    places    (Germany),   403-405;    streets    or    Mis  v^ 
localities  or  country  landscapes  (Prussia).  468;  prercntioa  (Sax-TnT^ 
477 ;      outdoor     advertising,      statutes     tabulated,     636.        y 
BEAUTY.    PROMOTION    OF;    OUTDOOR    ADVERI 
STREETS  AND  HIGHWAYS. 

Displacement  of  conforminc;  bv  nonconforming  use,  306  note  14  (ub). 
See  also  NONCONFORMING  USES. 

Distribution,  industries  and  population,  state  plamiing,  8;  indotfrict  «a4 
population,  possible  regional  planning  by  Untied  StUc9»  54U  See 
also  PLANNING. 

District  of  Columbia,  zoning  law,  301-304;   restriction  oa   p-owers.   <^: 
regulation   of   "premises"  including  vac^it   land.    s66   - 
also   CONSTITUTIONAL  AND   STATUTORY    PK 
LAND;  ZONE  REGULATIONS. 

District  of  Port  of  New  York,  creation,  598.  See  also  HARBORS  AXD 
WATER  FRONT. 

Districts,  change  in  character,  toss  minimized  by  use  zoning,  JOo;  <le6a»- 
tion,  204  note  14;  divisions  (Frankfort>  ""'  ?"•**  ''—•  a);  mirita- 
tial  and  industrial    (Toronto).  265;   hei.  jtt  Md  IMM 

6;  industrial  residence  and  residence  ex:.,  .  .^.  ^  Vugeics),  JC^; 
cow,  undertaking,  motion  picture,  public  gars^C;  btUba^rd  (Loa 
Angeles),  ^7  note  g;  uses  excluded,  proper  fmmityf  of  graosl 
and  special  provisions,  268  note  it;  Ne«-  Yir'  'i« 

of  lines.  New  York  zoning  law  for  cities,  397- ■  r.ci. 

New  York  Gty  zoning  resolution,  322;  deiermlnjinou  iMiJwaakae). 
2,yp\  alteration  (Milwaukee),  339:  change  of  cUssiftcarioa  i 
C^.),  343;  changes  within  district  (Alameda,  Cal.).  353;  tax. 
fit  assessments,  area  of  assessment,  369;  under  Prus»an  Hoosinf 
Law  of  [918.  473. 

Diversion,  land  condemned  for  specific  use,  57  note  JO.  S«e  aUo  EMI- 
NENT DOMAIN. 

Dividends,  reasonable  return  on  capital  invested,  164.  S<«  abo  TRAKS- 
PORTATION. 

Division  of  City.  ?'ones  and  classes  (Dusseldorf),  235,  Sfc  also  DIS- 
TRICTS: ZONING. 

Division  Fences.  ):ornf)ti1s4>rv  joint  improvement,  analocr  to  rsiitettiM, 
143-     See  alst.  KKPLOtTING. 

Docks,  src  ILARP.rtRS  AND  WATER  r'>''^^-'^ 

"Double  house,"  definitioii.   Dusseldorf  i^z.     See  aJsa  DEFT* 

NITIONS     Pf  sTT)KNTIAL   USE.      ....-    LMSTRlCTa 

Drainage,  stat^  H;  planned  territory   (Saxooy),  47&U     S«-  aba 

^  PLAN:  \ 

Drainage  Laws,  aniiluuv  to  r-  -  of  po&oe  power* 

143.     See  also  POLICF  G, 

Drainage   Maps,   referp:  <  N«w   Yofli),   S^t 

Sec  also  MAPS:  V\ 

Drainage  S  '  ^  to  ?onc  cnn-irmranan,  IjOw    S«c  tHaa 

Dresd-"  .  .K    .6     See  also  BULK  ZONING:  USE 
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c   Process,   condemnation   proceedings,   50,     Sec  also   CONSTITU- 
TIONAL AND  STATUTORY  PROVISIONS;   EMINENT  DO- 

MAIN. 
unfermline  (England)  scheme,  houses  lo  acre.  503  note  13.    See  also 
AREA  LIMITATIONS  AND   DISTRICTS. 
Duration  of  Plan,  see  PLAN. 

Diisseldorf,   bulk    zoning,   zones,    specially   regulated    streets   and   special 
^^  classes  of  streets,  217;  building  ordinance,  250-261.    Sec  also  BULK 

■  ZONING;     ORDINANCES,     STREETS     AND     HIGHWAYS; 
^         ZONING. 

Dutch  Housing  Law,  planning  provisions.  495-497'     Sec  also  CONSTI- 
TUTIONAL AND  STATUTORY  PROVISIONS. 
Duties,  of  planning  conmiissions.  sec  PLANNING  COMMISSIONS. 
DwclUng  Houses,  sec  RESIDENTIAL  USES  AND  DISTRICTS. 

Earthquake,  plan  for  reconstruction  required   (France),  S^Si  530.     See 

also  REPLOTTING. 
Easements,  enumeration,  eminent  domain,  15;  city's  right  in  streets.  173; 
^_  city's    right    in    land    front   of   building   line.    177.     See   also   AIR; 

■  AREA    LIMITATIONS    AND    DISTRICTS;    EMINENT    DO- 

■  MAIN;   HEIGHT   LIMITATIONS  AND   DISTRICTS;   LAND; 

■  LIGHT;   STREETS  AND   HIGHWAYS;   USE  LIMITATIONS 
■^       AND  DISTRICTS. 

II '  Kast  Birmingham  (England)  scheme,  houses  to  acre,  503  note  13;  use 
districts,  '^04;  siimmarv  of  scheme.  506  note  20.  See  also  AREA 
LIMIT.\tlONS  AND  DISTRICTS;  USE  LIMITATIONS  AND 
DISTRICTS. 

East  Cleveland  Case,  exclusion  of  tenement  houses  from  one  and  two 
family  residence  districts.  388.  Sec  also  RESIDENTIAL  USES 
AND  DISTRICTS. 

Edmonton  (Canada),  assessment  and  taxation  on  outlying  subdivisions, 
41   note   20.     See  also  LAND;  TAX.\TiON. 

Effect,  of  lack  of  building  regulation,  193- ^95  and  iw  note  7;  of  plan, 
see  PLAN;  of  use  zoning,  see  USE  ZONING.  See  also  ZONE 
REGULATIONS. 

Election  by  City,  to  have  a  planning  commission,  procedure  (New 
Jer5c>).  57Q.     See  also  PLANNING  COMMISSIONS. 

Electric  Power  Systems,  part  of  city  plan,  27.    Sec  also  PLAN. 

Electric  Railways  CommiBsion,  Federal,  report,  372  note  22.  See  also 
TRA.VSPORTATION. 

Elevated  Lines,  construction,  damatjes  to  landowners,  176.  See  also  EMI- 
NENT   DOMAIN;   TRANSPORTATION. 

Elevator  Bulk  Heads.  New  York  City.  270.    See  also  ZONE  REGULA- 
TIONS. 
K^f^limination,  of  noncon formitv  in  structures,  see  NONCONFORMING 
STRUCTURES:   of   remnants,   see   REMNANTS;   of   slums,   sec 
ZONE  CONDEMNATION, 
lizabeth,   N.  J.,   scmi-rcsidenii.1l   use   district.   278  note  a8.     See   also 
RESIDENTIAL  USES  AND  DISTRICTS. 
^EMINENT  DOMAIN:     i.  In   General;  a.  Public  Use;  3.  Right  to 
Compensation  in  General;  4.  Restrictions  on  Land  imder  Plan- 
ning Law;  J.  Amount  of  Compensation;  6.  Improvements  after 
Adoption  of  Plan;  7.  Procedure;  8.  Expropriation  Laws  Abroad. 
Crosvrcierenccs:     ADMINISTRATION     (5);    ARF-A    LIMITA- 
TIONS AND   DISTRICTS    (1);   UF.AUTY,   PROMOTION   OF 
(3.  4.  7.  ");  ENGLAND  (6,  7);  FRANCE  (3.  5);  GERMANY 
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(4.    8):     HEIGHT    LIMITATIONS     AND     I 
LAND  (6.  10.  II)  ;  MASSACHUSETTS  (6) ;  N 
POLICE    POWER     (I);     RHCOMMENDATIu.n> 
GESTKD   KEKUKMS   i^,  6.  15);   KEPLUTTING    ■ 
DENTLAi.    USES    AND    DISTRICTS     (3):     ^^   1 
STREETS  AND   HIGHWAYS   (7.  8);  UMlT* 
USE   LIMITATIONS   AND   DISTRICTS    (i).   ., 

X.  In  General:  power  to  conttcmn  fumlainvnul  in  cit> 
definition,  13;  effect  of  local  conditions  on  power,  20 
distJngutshctl,  iS-  effect  as  controlling  cost  oi  latiU  tu  cdj.  m* 
power  possessed  by  public  utilities,  161 ;  zoning  under,  iniprvtia!. 
280.   ^ 

a.  Public  Use:  condemnation  of  property  injurious  to  pabtk  faolkH,; 
is;  diversion  to  other  uses  of  land  condemned   for 
note   20;  condemnation  of  land  already  devoted   to 
replotting,  85;  condemnation  of  buildin---   'v    '»■"  »   ■ 
177-178.  taking  ior  a:sthclic  puqjoscj*, 

3.  Right  to  Compensation  in  General:  c< 
sity,   13.   16,   535,   588;  not  necessary  in  police  i- 
law    (Prussia),    470-471;    expropriation    provisifi, 
Law,  496;  East  BirminKham  ^England)  scheme.  3c>>  ii^jU  JK>;  T< 
Planning    Acts    I909-[9I9    (England),    518-519,    52.t-«;a5. 

4.  Restricdona   on    Land   under   Planning    Law:  aCioa  U 
invasion  of  property  rights  as  affecttd  by  custon  awI  )oaX\ 
conditions,  25:  cstablishini-nt  of  biuUlinB  line,  i;;      uo  -.i'lu^ctlMtrtl' 
in  Prussia,  454,  456.  470;  no  compensation  in  Saxony,  459-^ifio; 
pensation  in    Baden,  460;  compensation  in   Holland.  460; 
tion  in  Sweden.  462. 

5.  Amount  of  Compensation:  determination,  46-51 ;   dam3Kt$  I0 
of    land   not   taken,  48:    determination   under    Ff  rdpnabott] 
law,  97-102;  basis  of   valuation,   French  cxpropr..-               -,  gg 
85a. 

6.  Improvements  after  Adoption  of  PUn:  in  violation  of  aty 
right    to    comiJensation    when    condemned,    30;    in    b<'' 
streets  made  in  bad   faith,  31  note  7;  in  mapped  strr- 
conscnt.  34;  made  with  knowledge  of  city  r'""'     '"" 
to    reimbursement,  6q;    Italy,   446;    Prussia 
England,    509;    inade    pending    preparation 
provisions  of  Town   Planning  Acts.    1909-n, 

7.  Procedure:  function  and  value  of  legal  resi^ 
by  duplication  of   bill  of    rights   in    federal 
45;  rojuisitcs.  50;  survey  by  Russell  Sage  1 
ing,   necessity   of    alleging   specific   public    use, 
France,  68,  60;   prelimmary   establishment  of   ui 
expropriation  law.  inquest.  91. 

8.  Expropriation  Laws  Abroad:  France.  68.  69^  91-105:  Eogtaad, 
7t     i>i.'.  zi..U'    i;   New   Zealand,  382  note  3;  Gcnnaiiy,  40Q  note  M\ 

"-!>.  473:  Sweden.  46^;  lUb,  465-466;  Saxooy.  46S-m 

Encroachments,  pievpntirm,  28-39;  on  t 

31   note  7:  nn  mapped  «itreft*t  wi'' 

175. 

orn.i 
also  V.  1  1 
Enforcement. 

REGUUU.... 
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11.  see  PLAN;  of  zoning  rci: 
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Enterprises,  Munidpal,  source  ftf  revenue,  357-358;  self-supportint.  Ml 

limit,  361  and  note  3-    See  also  CITIES  AND  TOWNS. 
Entire  Tract,  taking,  measure  of  damages*  47.    Soc  also  EMINENT  DO- 
MAIN. 
Equal    Protection   of   Law,   zoning   regulations,    2&2-a&^:    coostitacinaal 

guarantee    (U.    S.).    535-      See   also    CONSTITUTIONAL    AND 

STATUTORY   PROVISIONS. 
Essentials,  of  planning  law.  444.     Sec  also  CONSTITUTIONAL  AXD 

STATUTORY   PROVISIONS;   PLAN. 
Essex  County  (N.  J.},  inlluencc  ot  parks  on  land  values,  jTa    Stc  abo 

LAND;   PARKS  AND  PARKWAYS. 
Establishment,  of  building  lines,  sec  SETBACKS;  of  plar 

oi  setbacks,  see  SETBACKS;  of  stretl  lines,  see  ST i 

UIGMW  .\YS;    of    utility    under    French    expropriai»ou    a»,    ice 

EMINENT  DOMAIN. 
Estates  in  Land,  enumeration,  eminent  domain.  15.    See  also  EUIHEKT 

DOMAIN;   LAND. 
Europe,  origin  and  development  of  zoning,  210  and  note  1 :  tall  botUcQA 

217   note    15;  benefit  assessments,  364;   promotion    of   beauty  naocv 

police  power,  392;  legislation  lor  promotion  of  bcautv,  596  uid 

2^.     See  also  BEAUTY.  PROMOTION  OF.  BENEFIT  ASS 

MENTS;    CONSTITUTION.VL    AND    STATUTORY    PRi 

SIONS:      POUCE      POWER;      TALL     BUILDINGS; 

ING. 
BxaminatioTi,   of   city   plan   before   adoption,   sec    PLAN;    of 

building  plan   (Saxony).  479. 
Excavations,  conservation  of  objects  discovered   (France)^  43a,     S<t  sbo 

BEAl'TY.  PROMOTION   OE. 
Exceptions,  jurisdiction   of  board  of  appeal,  305  note   u    Tn) 

limitations   (New  York  City),  270;  u*e  district   • 

310-311;    height   district    (New    York   City).   .^1.' 

(New  York  City),  319;  height  limitations   i  ' 

of  hardship   (Saxony).  459,   planning  law    < 

law    (Saxony),  475;  building  regulations   (.■ 

ning    regulations    (France).    516:    cases    ot 

Board  of  Appeals,  569;  conditions  imposed  mp  .. 

Board  of  .Appeals.  572  note   ^2.     Sec  aUo   .ARE  . 

AND   DISTRICTS;   BOARDS  OF  A^'f^AT  ^ 

TATIONS    AND    DISTRICTS;    RE^ 

DISTRICTS;   USE  LIMITATIONS     . 

REGILATIONS. 
Excess  Acquisition  of  Land,  distinguished  from  excess  cnndctnssi^a. 

64:    statutory   provisions.   64.     See   also   EXCESS    CONDEMNA- 
TION. 
EXCESS  CONDEMNATION:     i.  In  General;  a.  Historr: 

stitutionality;      4.    Constitutional      Amendments:      s- 

6.  Purpones;  7.  Sur-r"^——  »  -"-'■:  -    p-.»..-h..-    .. 

Crosi-refcrcnres: 

MOTIDV  OF  iy 

\L    AN I  iURV     - 

J)   f«^  ;  (%,  6):    I 
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UNITED    STATES    (4);    UNITED   STATES   GOVERNMENT 

(4*):   ZONK   CONDEMNATION    (0- 
I.  In   General:   iltrrmiiion.   5q;   disliitgui^hed    from    excess   acquisition, 

64;  successful  in   Kngtand,  72;  advantages  over  local  assessment  or 

increment  tax.  ijo;  distinguished  from  zone  condemnation,  140. 
a.  History:  general  statement,  65;    New   York  statute  first  in   United 

States,  70;   United  States,  discontinued  in   1834,  revived  in   1904.  70, 

liK-iay:   France  since  1850,  75-79;  England,  498. 

3.  Confitiiuiionaiity:  {j:eitcral  discussion,  i3^-ij8^ 

4.  Contttitutional  Atnendraents:  general  statement,  131 ;  Massachu- 
setts, 148;  New  York,  149;  Ohio,  148;  Rhode  Island,  149;  Wisconsin, 
148. 

5.  Statutes:  tabulated,  633;  Connecticut.  130  note  1$;  Mao'land,  130 
note  15;  Massachusetts.  IJ8,  131  and  notes  17  and  Ji,  153;  New- 
Jersey,  149;  New  York,  131  and  note  22,  153;  Ohio,  IJ8,  129,  131,  151; 
Oregon,  13a  note  13.  131  nolc  iq,  151  ;  Pennsylvania,  130  note  12, 
131  note  iq;  Rhode  Island,  131  and  notes  17  and  22,  159;  Virginia. 
139  note  9,  130  note  16,  131  note  18,  15a;  Wisconsin,  139  note  10,  130 
notes  13  and  15,  131  and  notes  t8  and  20:  Belgium,  79:  Canada,  Aus- 
Iralia  and  India,  73  and  note  J4,  511 ;  England,  70-/5;  Erance,  91-105, 
514  note  34. 

Purposes:  as  staled  in  various  statutes.  129;  elimination  of  rem- 
nanis.  replotting.  protection  of  light  and  air.  attractiveness,  1 32: 
securing  increment  of  land  values  to  city,  374  note  23;  employment 
in  France,  Switzerland  and  Belgium  to  promote  beauty,  382  note  3. 
SupcrBuous  Lands:  adjacent  to  strcrets,  public  buildings,  parks, 
municipally  owned  railroad,  60-61  ;  sale  within  limited  time  (Eng- 
land), 7J ;   lease  pending  sale   (England),  73. 

8.  Repurchase:  rifiht  of  owner.   131. 

9.  Financing:  bonds,  debt  limit,  13J, 

Excltision.  uses  from  districts,  proper  frammg  of  provisions.  268  note  II ; 
residences  from  heavy  indn.strial  districts,  277;  business  from  resi- 
dential districts,  288;  tenements  from  residential  districts,  2S9.  See 
also  DISTRICTS;  INDUSTRIAL  USES  AND  DISTRICTS; 
RKSIDENTIAL  USES  AND  DISTRICTS. 

Execution  of  Plan,  see  PLAN. 

Executive  Planning,  see  ADMINISTRATION. 

Exemptions,  src   EXCEPTIONS. 

Existing  Buildir  hi  and  area,  sec  NONCONFORMING  BULKS; 

use.   3rc  rORMfNG   USES, 

Expenses,  oi  N.  >v    ..ir.  Liiv    Art  Lomniis^ion.  s86;  of  plan,  see  PL.\N ; 
ot  i.Unning  commission,  see  PLANNING  COMMISSIONS. 
zpeiiinenution  in   Planning,   function  and  powers   of   United   States, 
542  note  0.   iunctmn  of   state.  543.     See  also  STATES;  UNITED 
STATES  GOVERNMENT. 

Expert  Assistance,  slate  to  local  communities,  5SJ.  See  also  LOCAL 
GOVERNMENTS;  STATES. 

Expert  Testimony,  condemnation  proceedings,  unreliability,  54.  Sec  also 
EMINKN'T    DOMAIN. 

Expcr:-  '  .ymcnt  by  planning  commission,  sec   PLANNING  COM- 

\S. 

Expir-  ...,  oi  Charter,  competing  utilities,  1681  See  also  PUBLIC 
UTILITIES. 

Expropriation,  see  EMINENT  DOMAIN. 

Extension,  city  (Germany),  40;  nonconformine:  use,  303,  ao6  note 
T4    (14b);   Street  plami   (Italy),  445;  building  areas,  obligation   on 
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Frankfort-on-the-Main,  rcplotting  statute,  hex  Adidres.  KJ6-t: 
ated  building  regulation"  or  bulk  zoning.  2T3-JJS.  »v<^^l 
for  main  traffic  streets  running  through  several  zoacs,  216; 
ordinances.  227-250;  zoning  provisions,  263  ( Ko.  l).    Sii***  al«o  hlXK 
ZONING:    LEX    ADICKKS;    ORDINANCHS;    RT  ' 
STREETS  AND  HIGHWAYS;  ZONE  KEGbT-AT! 

Free    Transfers,    transportation    companies,     liA.      See    »*sv 
UTILITIES;  TRANSPORTATION. 

Freight  Lines,  construction   in   streets,  liability  tr.  Ian(!r>wnrr     it»^ 
also   STREETS  AND   HIGHWAYS;  TR 

Fretind,  definition  of  police  power,  17 ;  validity  < 
provcmcnts,  143:  validity  of  drainage  and  1 
also  EMINENT  DOMAIN;   POLICE  HOV 

Function  of   beauty,  381;   of   state  in   city  and   luc-ii    niauiiiii^. 
See  also  BEAUTY.  PROMOTION  OF;  PLANNING. 

Garages,  public  garage  districts   (Los  Angeles).  a67  note  9;   - 

in  residence  districts  (New  York  <  •»'  >     ^^S;  public,    •^"■ 

tions  (New  York  Oty).  269-270;  a  zoning  rec 

York  City),  369-270  and  note  13.  iry  power      _    _ 

Appeals    (New    York    City),   270;    zoning    rcsotutioa     tNrv 

City),  3lt,  320;   Milwaukee  ordinanrr.   .126:    Alamrrfa    f Cxi » 

nance.   343-344.    34^-      Sec    also    I' 

TRICTS;  NEW  YORK  CITY;  < 

USES  AND  DISTRICTS;  70NE   h 
Garden   Apartments,   significance    (New   Y'  note 

also  RESIDENTIAL  USES  AND  DISixv,^  ....  ..<,. 

TIONS. 
Garden  City  Developments.  pri\'ate  use  of  land,  effect  oo.  ul    See  alsi 

CITIES  AND  TOWNS;  LAND. 
Gardens,  191S  amendment  of  Prussian  law  of  1S75,  452;  SaxMk  la».  47i 

See  also  AREA  LIMITATIONS  AND  DISTRICTS;  RESIOr 

TIAL  USES  AND  DISTRICTS. 
Gas  Systems,  part  of  citv  plan,  27;  municipal  p!: 

limit^ :«^i  note  3     See  also  CITIES  AND 
General  Flan  Act.  Pcnnsvlv;i:        ■"''  ■^.    See  al&o  Lt.'.^.'i  t  1  i  l  1 11  >S, 

AND   STATUTORY    V  NS. 

General    Property  Tax.  locai   v<i.^*...-ii  in  United  States,  358.     See  »!»' 

TAXATION. 
General  Public  Use.  allegations  in  emineot  domain  pkauting.  SS-S^    Sec 

also  EMINENT   DOMAIN. 
Genervl  Statutory  Provisions,  exclnsion  of  tises  from  distncti.  prairt 

framing.  2f.8  noie  11.    See  also  CONSTITUTTONAU  AND  CTAT^ 

UTORY    PROVISIONS. 
GERMANY:      t.  In   General;    3.  Lc^slatT  ^^trcctv;  ^  Vtl 

tion  of   Beauty;  5.  Zones  and  Distr  iiildlBC_nM» 

Regulations;     7.    V~~-—  -:     8,    Kxpt  ui--:  w«vn;     9, 

10.  Taxation  and  /  nts. 

Cross-referc-nr<»-  -     t,-  -.  *  mv    1  *    ^     t\      \ 

TATIONS  A 
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ING  (3);  PARKS  AND  PARKWAYS  (a);  PLAN  (i,  2,  3,  5, 
6,  7);  PLANNING  COMMISSIONS  (2);  PUBLIC  IMPROVE- 
MENTS (J):  REPLOTTING  (4).  RESIDENTIAL  USES  AND 
DISTRICTS  (I.  3.  4.  5.  &.  7.  8.  y) ;  SETBACKS  (i,  2) ;  STATES 
(2.  4)  ;  STREETS  AND  HIGHWAYS  (3.  4,  5.  6.  8^  10.  11.  la) ; 
TAXATION  (2,  3,  4):  ZONE  CONDEMNATION  (J);  ZONE 
REGULATIONS  (i,  4):  ZONING  (4). 
In  General:  protection  of  private  property  rights,  13  note  J. 
LegiiiUtion:  applicable  to  large  and  small  places,  3;  planning  ad- 
ministration. 447-462. 

Streets:  witlcninK,  66  note  9:  construction.  366-367. 
Promotion  of  Beauty:  IcKislation,  596  note  23,  403-4OS:  building 
regulation,  a-sthetic  requirements,  400-402:  expropriation,  400  note 
34;  street  and  building  lines,  x&thetic  requirements,  401 ;  building 
permits,  xsthetic  requirements,  402 ;  preservation  of  structures  of 
historic  or  artistic  importance.  403-405;  outdoor  advertising.  4^1-4^2. 
Zones  and  Districts:  control  ot  city  development,  zoning  regula- 
tions, 39;  problem  of  nonconformity  of  structures  to  zoning  plan  not 
met  with,  201;  zoning,  types  of  houses,  210,  217  note  14;  early  de- 
velopment of  use  zoning,  "protected  districts,"  21 1  and  note  3 ; 
bulk  zoning,  history,  development,  legality.  311-213,  216;  exclusion 
of  business  and  industry.  215;  height  limitations,  J21-224;  number 
of  stories,  rostrictions.  224;  area  limitations,  234-325;  exclusion  ol 
resiliences,  277. 
6.  Building  Plans  and  Regulations:  ^'graduated  building  regulation," 
2t2,  216,  22T ;  zone  building  ordinances.  330;  health  provisions  of 
building  ordinances.  221 ;  revision  of  building  plans  by  Bureaus 
of  Building  Advice.  406  and  note  54;  restrictions  on  building  free- 
dom, remedy,  460-461. 

Housing:  summary  of  regulations  and  statistics,  218-237. 
Expropriation:  landownership  by  cities,  extent  and  purpose,  55,  56; 
power  of  cities  to  condemn  land,  57  note  20. 

Replotting:  in  outskirts  of  cities,  85;   Statutes,  Lex  Adickes,  87, 
105- 127. 
10.  Taxation  and  Assessraetits:   local  taxation  methods,  358;  benefit 
assessments.  364-366:    increment  taxation,  374  and  note   23. 

Gettysburg  Battlefield,  taking  by  United  States  Government,  385.  See 
also  BEAUTY,   PROMOTION  OF. 

Oift  to  City,  works  of  art,  powers  of  art  commission,  565;  report  by 
commission  to  citv  council  (New  Jersey),  580.  See  also  BEAUTY, 
PROMOTION  OF. 

Goodnow,  Social  Reform  and  the  Constitution,  power  to  tax  and 
applicition  to  certain  proposed  taxes,  375  note  25.  See  also  TAXA- 
TION. 
odB,  loading  and  unloading  across  sidewalk,  183.  Sec  also  POLICE 
POWER;  STREETS  AND  HIGHWAYS;  ZONE  REGULA- 
TIONS. 

t,  cost  of  executing  plan,  payment  by  (England).  504-«;os; 
federal,  see  UNITED  STATES  GOVERNMENT;  local,  see 
LOCAL   GOVKRNMENTS;    stale,   see    STATES. 

Oo^MTuncnt  Monopoly,  outdoor  advertising  (France),  420:  outdoor 
advertising  (Urmany).  421.  See  also  OUTDOOR  ADVERTIS- 
ING. 

Gra^le  Crossings,  abolishment,  taking  for  a  public  use.  15.  See  also 
EMINENT  DOMAIN. 

xooing  uses,  20^.     See  also  USES. 
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"Qraduated  Building  Regulationp''  Germany,  212,  m6,  221.     See  also 

BULK  ZONING. 
Grain  Terminalfl,  proposed  port  zoning  (New  York  City),  278  note  28. 

See  also  HARBORS  AND  WATER  FRONT. 
Grant  of  Additional  Rights,  demand  of  concessions  in  return,  control  of 

public  utility,  162,  163.    See  also  PUBLIC  UTIUTIES. 
Grant   of   Charter,   competing   public   utility,    166.     See   also    PUBLIC 

UTILITIES. 
Grant  of  Permit,  to  lay  tracks,  proper  conditions,  16&    See  also  PUBLIC 

UTILITIES;  TRANSPORTATION. 
Grant  of  Powers,  to  city  to  make  zoning  regulations,  205  note  14  (5). 

See  also  CITIES  AND  TOWNS;  ZONE  REGULATIONS. 
Grants  in  Aid,  see  SUBVENTIONS. 
Grants,  Early,  taking  land   without  compensation   from  owners   onder, 

45  note  2.    See  also  EMINENT  DOMAIN. 
Grants  of  Honey,  from  central  government,  source  of  City's   revenue, 

357-358.    See  also  CITIES  AND  TOWNS;  SUBVENTIONS. 
Grass  Margins,  see  PARKS  AND  PARKWAYS. 
Gridiron    System,    street    planning,    142.      See    also    STREETS    AND 

HIGHWAYS. 
Groups  of  Houses,  see  RESIDENTIAL  USES  AND  DISTRICTS. 
Growth,  use  zoning  in  Germany,  211  and  note  3.    See  abo  USE  ZONING 
Guaranty,  Constitutional,  private  property  rights,   13.     See  also  CON- 
STITUTIONAL AND   STATUTORY    PROVISIONS. 

Halifax,  planning  provisions,  512.    See  also  ZONE  REGULATIONS. 

Hamburg,  replotting  statutes,  87,  105  and  note  90.  See  also  REPLOT- 
TING. 

Hampstead  (England),  effect  of  development  on  private  use  of  land,  iz 
See  also  CITIES  AND  TOWNS;  LAND. 

Harbor  Commisuon  (N.  J.)*  statutory  provisions,  550  note  16.  See  also 
HARBORS  AND  WATER  FRONT;  PLANNING  COMMIS- 
SIONS. 

HARBORS  AND  WATER  FRONT:  t.  In  General;  a.  Title  and 
Recapture;  3.  Plan  and  Planning;  4.  Planning  Commissions; 
5.  Port  Authority;  6.  Piers;  7.  Pier  Head  Lines;  8.  Bulkhead 
Lines;  9.  Yards. 

Cross-references:  ADMINISTRATION  (3);  NEW  JERSEY  (i. 
2);  NEW  YORK  (7);  NEW  YORK  CITY  (10);  PARKS  AND 
PARKWAYS  (2);  PLAN  (2);  PLANNING  (7);  TRANSPOR- 
TATION (I,  5);  UNITED  STATES  GOVERNMENT  (i); 
ZONING  (4). 
I.  In  General:  national  and  state  jurisdiction,  537;  unexercised  power 

of  United  States.  540. 
3.  Title  and  Recapture:  title  in  riparian  owner  or  state,  170;  recapture 
by  city,  advisability,  methods,  171,  172. 

3.  Plan  and  Planning:  water  front  and  improvements,  part  of  dty 
plan.  27;  state's  power  subject  to  federal  regulation,  540;  state 
supervision   (New  Jersey),  550  note  16. 

4.  Planning  Commissions:  powers  over  water  front  and  improve- 
ments (561-2)  :  water  front  maps  (New  York),  582;  jurisdiction  of 
harbors  (Cleveland,  Ohio).  587. 

5.  Port  Authority:  New  York  and  New  Jersey,  549-550  and  notes 
14  and  15;  Port  Authority  Act  for  New  York  Harbor,  597-603. 

6.  Piers:  effect  on  private  use  of  land.  11;  rijfht  of  riparian  owner  to 
build,  170;  types,  proposed  port  zoning  in  New  York,  278  note  aB; 
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unexercised  power  of  United  States,  540;  powers  of  commission, 


561-2. 
Pi 


'ier  Head  Lines:  definition  and  determination.  171;  national  and 
state  rcgulatiun,  539,  540;  powers  of  commission,  561-2. 

8.  Bulkhead  Lines:  definition  and  detcrnii nation.  171 ;  right  of  riparian 
owner  to  fill,  171  note  11  ;  national  and  stale  regulation,  53^540; 
powers  of  commission,  561-2. 

9.  Yards;  receiving  and  classification,  proposed  port  zoning  in  New 
York,  278  note  j8. 

Hardship,  ground  for  modification  of  New  York  City  zoning  resolution, 
320;  exceptions  allowed  (Saxony),  459;  exceptions  allowed,  func- 
tion of  Board  of  Appeals.  569.  See  also  BOARDS  OF  APPEALS; 
EXCEPTIONS;   ZONE  REGULATIONS. 

Hartford  (Conn.),  taxation  of  agricultural  land,  42  note  21;  height  of 
buildings  about  State  Capitol,  limitation,  387  note  13;  permanent 
planning  commission,  554.  Sec  also  LAND;  HEIGHT  LIMITA- 
TIONS AND  DISTRICTS:  ORDINANCES;  PLANNING 
COMMISSIONS;  TAXATION. 

Hastings,  W.  G..  definition  of  police  power,  18  note  4.  Sec  also  POLICE 
POWER. 

Health  Provisions,  building  ordinances  in  (jerman  cities,  231.  See  also 
ORDINANCES;    PUBLIC    HEALTH. 

Health.  Public,  see  PUBLIC  HEALTH. 

Health  Resorts,  formulation  of  plans  required  (France),  515.  See  also 
CONSTITUTIONAL  AND  STATUTORY  PROVISIONS: 
PLAN. 

Hearings,  condemnation  proceedings,  50,  52;  on  proposed  plan  (Italy), 
446.     See  also  EMINENT  DOMAIN;  PLAN. 

Heavy  Industrial  Districts,  see  INDUSTRIAL  USES  AND  DIS- 
TRICTS. 

Heavy  Industrial  Use.  see  INDUSTRIAL  USES  AND  DISTRICTS. 

HEIGHT  LIMITATIONS  AND  DISTRICTS:  1.  In  General; 
2.  Police  Power;  3.  General  Regulations;  4.  Particular  Locali- 
ties; 5.  Stories  in  Buildings;  6.  Height  Districts. 
Cross-references;  BEAUTY.  PROMOTION  OF  (9);  CONSTI- 
TUTIONAL AND  STATUTORY  PROVISIONS  (9);  ENG- 
LAND (5):  GERMANY  (5);  MASSACHUSETTS  (s) ;  NEW 
YORK  CITY  (6):  ORDINANCES  (i);  RECOMMENDATIONS 
AND  SUGGESTED  REFORMS  (8);  SETBACKS  (O. 
1,  In  General:  part  of  city  planning.  5;  part  of  city  plan,  27.  515; 
definition,  examples,  effect  on  land  values,  197,  209;  relation  to  width 
of  street  and  use  of  property,  206  nolc  14  (16) ;  history  (England), 
498;  federal  property  not  subject  to  state  regulations  (Boston  customs 
house),  536. 
3.  Police  Power:  employment  in  limiting  height  about  Washington 
Monument.  Baltimore,  393  note  20;  no  compensation  to  landowner 
(England).  509. 

3.  General   Regulations:   Alameda    (Cal.),  275;    Baltimore,  265  and 
note  4;   Brooklyn   (N.  Y.),  275;  Cologne   (Germany),  362  (No.  2)  ; 
Dusseldorf,   252.   256-258;    England,   504:    France,  515;    Frankfort, 
231-2  (sec.   n),  241-243   (sec.  5).  262  (No.  i);  Germa""   -Mi-aai: 
Indianapolis.  265  and  note  5;  Karlsruhe.  263  (^ 
328-330;    Minnesota.   577;    Muin'ch,   264   (No. 
270,  275-276.  402  note  43;  Oiiurio,  513;  Ppi 
492;   Washington   (D.  C.),  265. 

4.  Particular    Localities:    around    public 
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INDUSTRIAL  USES  AND  DISTRICTS:     i.  In  Generml;  i.  Refii. 

Utlons;    3.  Light    Industrial;    4.   Heavy    IndustriaL 
Cro5s-ref<:renccs:      Kl£<  '»AT10NS    AND    SUGGESTED 

RKFORMS   (9);   RESl  i     USES  AND  DISTRICTS   (t, 

uj;  LSE  LIMITATION^  a.nm   DISTRICTS   (3). 

X.  In  General:  classitication  of  uses  into  light  4nd  h«avy  industrial,  JOj; 
districts,  light  and  heavy   industrial,  273. 

fl.  Regulations:  Toronto,  J65;  Los  Angeles.  267;  Ncaw  York  City,  J73, 
Milwaukee,  327,  Alameda  (Cal.).  .V4i.  344.  345;  Prussia,  473;  Eut 
Birmincham    (.England),  50S  note  ao. 

3.  Light  industrial:  use  zoning  regulations,  203;  districts,  zoati^  rqp** 
lationa,  205  note  14  (13);  uses  prohibited  in  district    ( Mhlwaait«t)l|j 

4.  Heavy  Industrial:  use.  zoning  regulations,  203;  u^-  '^t4, 
204;  ilistricis,  zoning  regulations,  205  note  14  (13):  il'  .^- 
sion  of  residences,  criticism,  277 :  uses  excluded  c!U  u  n v  t  roo 
White   Plains,  N.  Y..  278  and  note  27, 

Industrial  Works,  restrictions  (Saxony),  476^  Sec  also  ZONE  REGU- 
LATIONS. 

Industries,  tUstribution,  function  of  state  planning,  ft;  bosRicu  distrkti 
(New  York  City),  268-260;  distribution  at  related  to  potsiblc 
regional  planning  by  United  States,  541.  See  also  BUSINESS 
USES  AND  DISTRICTS.  PLANNING;  STATES;  UNITED 
STATES  GOVERNMENT. 

Inquests,  see  PLAN. 


Installment  Plan,  purchase  by  city,  avoidance  oj  debt  limit.  36^; 
of  bcnctit  assessment,  36s 
CITIES  ANO  TOWNS. 


of  bcnctit  assessment,  365.     Sec  also  BENEFIT  ASSESS 
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Institute,   American  City   PUnning,  sec   AMERICAN    CITY   PLA!^ 
KING  INSTITUTE.  , 

Interference,  by  citv  with  abutter's  rights  in  street,  173.    See  ahc  LAXD- 

(nVNERS;  ?;treets  and  highways. 

International  Planning,  see  PLANNING. 

Interpretation   of  Ordinances,  New   York  Gty    •     ■  -.j»; 

Alameda    (Cal.)    ordinance.    152.      Sec    also  AL 

AND  STATUTORY  PROVISIONS;  ORDi.\ -^.s^  1  c?. 
Interstate  Commerce,  sre  UNITED  STATES  GOVERNMENT. 
Interstate  Planning,  see  PLANNING, 
Interstate  Railroads,  see  TRANSPORTATION. 
Investigations,  prtlitntnary  to  plan,  how    far  neces*irv.    i    notr  3   fsfit . 

plarming  activities,   function  and  powers  of  ' 

9:    planning   activities,    funciion   of    state,   ^ 

PLAN.      Sec    also    STATES;    UNITED    STATES    GOVEiOi- 

MENT.  I 

Involuntary    Replotting,    under    Lex    Adickcs.    107.      See    tlao    LEX 

ADICKKS;  KKI'LOTTING. 

Ireland,  English  plainiiny  law  r-  ■  • '■■-,  -"^ 

Irrigation  Laws,  analogy  to  i  <    of  police  WML 

143.     See  also   POLICE    i      ..  .....   ..^ .\G. 

Irrigation  Projects,  land  condemnation,  1$.     Sec  also  EMINENT  XKV 

MAIM. 
Island    Dc  rs   of    United    States,   r^^ 

limii..  •    iiulc    2.      Sec    alw    < 

STATU  iUKV    PROVISIONS;    UNITED    STATES    GOV 

MENT. 
ItalUa  QuATttrt,  see  RACLVL  ZONING, 
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es,  One  Family,  sec  RESIDENTIAL  USES  AND  DISTRICTS 

(5.  io>. 

Houses,  Tenement,  sec  RF-SIPFNTIAI.  USES  AND  DISTRICTS  (3). 

Houses.  Three  Family,  .see  RESIDENTIAL  USES  AND  DISTRICTS. 

Houses,  Two  FamUy.  sec  RESIDENTIAL  USES  AND  DISTRICTS 
(6.  Ml. 
ousing.  relation  to  city  planning,  5;  of  people  of  limited  means,  condem- 
nation oi  land,  57  note  20;  sumn'ary  of  regulations  and  statistics 
(Germany).  -tS-.^27.  See  also  EMINENT  DOMAIN;  PLAN- 
NIKC;  7'  *;l'lations. 

Housing  l^w,  lied  from  zoning  law,  205  note  I4  (12).    See  ftlso 

CONSTl  I  L  m  'aAL  and  STATUTORY  PROVISIONS; 
HOUSING  LAWS. 

Housing  Laws,  Housing.  Town  Planning,  etc.  Act  1919  (England),  74 
note  2";  Housing  Law.  1901  (Holland).  74  note  J6.  Housini;  of 
W'orkinK  Classes,  Act.  1800  (England),  75  note  ^^4,  89-90;  Housing 
Law  of   1918  (Prussia).  47J-474. 

Housing  Reforms  in  England,  influence  on  industrial  Europe,  8d, 

Housing  Rules,  proniulf^ation,  function  of  state  planning,  8.  Set  aUo 
PLANNING;  STATES;  ZONE  REGULATIONS. 

Idle  Land,  see  LAND. 

Illinois,  fonint?  law  imdcr  police  power,  281  note  33.  Sec  also  CONSTI- 
TUTIONAL    AND     STATUTORY     PROVISIONS;     POLICE 

PO\VHF<;  ZONING. 
Imperial  "Industrial  Law,'*  licensing  of  establishments  (Germany),  ail. 

See  also  GERMANY. 
Importance.  New  York  City  zoning,  272;  recognition  of  general  zoning 

principles,  272  note  17;   uniformity  in  zoning  practice,  272  note   17. 

Sec  also  NFAV  YORK  CITY:  ZONING. 
Improvement  of  Unhealthy  Areas,  procedure  in   England,  89-90*     See 

also  ZONE  CONDE.MNATION. 
Improvements,  joint  and  compulsory,  under  police  power,  analogy  to  re- 

plniiing.    14J,    144.   146;   private,  compensation    for.    see   EMINENT 

DOM.^IN;    public,    sec    PUBLIC    IMPROVEMENTS.     See   also 

KEPUITTING. 
Incidence  of  Taxation,  cfTcct  on  city  pbn,  ^58.     Sec  also  TAXATION. 
Income.  Municipal,  see  CITIES  AND  TOWNS. 
Income  Tax,  sec  TAXATION. 
Increase    in    Rates,    transportation    companies,    effect,    165,      See    also 

TRANSPORTATION. 
Increment  Tax,  sec  TAXATION. 
Indebtedness.  Municipal,  sec  CITITS  AND  TOWNS. 
India,  excess  and  zone  rondomnaiion,  73  .Tnd  note  24:  replolltng.  84  note 

67.      Sec    also    EXCESS    CONDEMNATION;    REPLOTTING; 

ZONE  CONDEMNATION. 
Indiana,  setback  statuir.  1^.     See  also  SETBACKS. 
Indianapolis,  lu-iirhr  [iniitaiions,  265  note  5,     See  also  HEIGHT  LIMI- 

T\ri'  >NS  AND  DlSi  KICTS. 
Indiv'  .d  developments,  plans  required   (France),  ^i<,.  533.     See 

.STITUTIONAL   AND   STATUTORY    PROVISIONS; 

LA.M-'.   t'LAN. 
Industrial    Development,  on   targe   lots,    ii.     S€e   also    INDUSTRIAL 

USFS   AND  DISTRICTS:  LAND;  SUBDIVISIONS. 
Industrial  Improvements,  excess  condemnutiun,  61.    See  also  EXCESS 

CONDEMNATION. 
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4.  Building  Land:  subdivision,  part  of  city  plan,  27:  f 
of  city  plan  (Sweden),  84;  plotting  in  Europr.  R4, 

5.  Urban  Land:  classification  and  taxalion   (Pn  '  '     il,  4a 

6.  Scenic  Land:  expropriation   (New  Zealand;  A. 

7.  pevelopmcfit:  submission  of  plan  of  owmm  <if ecU 
(Zurich).  .S4:  effect  of  benefit  a&sessnicnlf,  method  of  p^jrmcm.  .106, 
effect  of  taxing  capital  (as  in  Unitei!  '^ruK-s  >  ..r  in.-,rmr  tx%  in 
Europe),  366;  plan  required  (England),  .Im 
by  landowner,  East  Birmingham  (Enyt  _  J»; 
after  adoption  of  plan  (Caiada),  311:  plan  re^ttured  iFraacci,  515 
S17. 

8.  Undeveloped  Areas:  control  of  bmldinj}  (Pr 
ing  prohibited  (Germany),  461;  rcMficiJon  ■ 
46J;  subject  to  Pl;mning  Act  of  iCiOyigiy  (Em. 

g.  Unused  Lands:  planning  tor.  3;  tax  on.  toc:iI  r  . 
Englanfi    and    Lnitcd    States.    35^;    use    rcgulultxi, 
regulated  under   MassachuscKs  law,  566  note  43. 
10.  Acquisition  by  City:   land  requirements  of   moilem    cit^.  43;  cotf 
controlled  by  eminent  domain,  44 ;  by  consenl  of  '  ixc  lasl 

not  obtainable  by  condemn  a  lion,  57  note  .20;  la:i<.  Id  cott' 

dcmnaiion    under  excess   condemnation  statutes,    t^t ,    cxi>ra|iriaboo 
for    planning   purposes    (Prussia),   4^2;    expropriation    (or   pUiBiag 
purposes   (England),  $JS- 
ti.  Value:  land  taken  under  eminent  domata.  dctertmiiatioti.  46-51:  i»- 
flucnce  of  excess  condemnation,  130;  influence      "'  '-  ■   '^  tlk  nrgB* 

latiun,    195;    inlluence   of    tall    buiidin^5.    K/>  of   oM 

zoning,  igg-200:  enhancement  not  sufficient  b  ^*-«7d*- 

tjons  under  police  power.  204  note  14  (4) ;  i>'  av- 

iations, 207-200;  influence  of  parks,  36<>37T ;  '.^  !i*- 

cu!(<>ion.    373>375 ;    influence   of    outdoor    advcrtuung    m    rriidcntial 
neighborhoods,  414. 
It.  Taxation:  land  taxation  in  Germany  ditcu^^  ^>cc  aln 

supra  this  title  AGRICULTURAL  LAND;  '  J;  UN- 

rSFP  LANDS;  VALUE. 
Land    Clausea    Act,    England,    71-72.      See    also    CONSTITUnONAl 

AMP   STATUTORY    PROVISIONS. 
LANDOWNERS:     i.  In  General;  3.  Agreements  with  City;  3.  Ccty 
Plan;  4.  Private  Development  PUn. 

Cr..>s-rtfrrLiucs;      EMINENT    DOMAIN     1  V- 

nEMXAIlON     (Si;    HARBORS    AND    V  ^>, 

LAND  (3.  7.  10)  :  MASSACHUSETTS  (2.  ~  \: 

DKIMNANCES    (1);    PLAN    <i.    3.    t>:    •  ?- 

>n,\TS  (3);  RECOMMENDAT^ 
l-i>KMS    (3.  6,   in,    II.    12,    14):    K 
AND  HIGHWAYS  (5,  6.  0) ;  TRnA.>rw«  i    v  .  1.  r.^ 
LIMITATIONS  AND   DISTRICTS   (1);   ZONE  C  -A- 

TTOK  (2). 

I.  In  General:  rights  in  streets.  173-175;  riicht  *fJ  :*art»tinn 

componv  for  \Xf^  use  of  streets,  176;  effect  on  rvrni  -^  ^inw 

(Pcnn.).   5J*7. 

3.  Agreements  with  City:  n^  rnninc.  leral  an<1  flJrcTil  :^ 

an'l   note    - 
Un'l»-ii  i    41 

J.  C 
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qttent  owners,  507  note  5o;  power  fo  prevent  proposed  amendmentj, 

568. 
4.  Private  Development  Plan:  submission,  requirements   (England), 

504;    submission,    East   Birmingham    (England)    scheme,   507   note 

20. 
**Larec  Tenement  House,"  definition.  Diisseldorf  ordinance,  252.     See 

al50  Kf-.SIDr.iNTIAL  USES  AND  DISTRICTS. 
Uw,  Equal  Protection  of.  see  EQUAL  PROTECTION  OF  LAW. 
Laws,  see  CONSTITUTIONAL  AND  STATUTORY  PROVISIONS. 
Layout  of  Streets,  see  STREETS  AND  HIGHWAYS. 
Lease,  superfluous  Innds  pending  sale,  excess  condemnation,  73.    Sec  also 

EXCESS  CONDEMNATION;  LAND. 
Leased   Land,  eminent  domain,  value,  47.     See  also   EMINENT  DO' 

MAIN;  LAND. 
Legal   Questions,  unsettled,  tonini^,  291-292. 
Legal  Kestrictions,  effect  on  cost  of  public  improvements.  43*.  function 

and   value  in  con<len»nation   proccodmRS.  44.     See  also  EMINENT 

DOMAIN;   PUBLIC    IMPROVEMENTS. 
Legality  of  zoning   regulations  discussed.  ^^^1-292.     Sec  also  CONSTI- 
TUTIONAL AND  STATUTORY  PROVISIONS;  DECISIONS; 

ZONE  REGULATIONS. 
Lessening  of  nonconformity  in  structures,  202-204.    See  also  NONCON- 
FORMING    BULKS:      NONCONFORMING      STRUCTURES; 

NONCONFORMING  LSES. 
Lctchworth  (England),  development  as  afTccting  private  use  oi  land,  13. 

See  also  CITIES  AND  TOWNS;  LAND. 
Lewis,  Eminent  Domain,  Pennsylvania  rule  allowing  encroachments  on 

mapped  streets.  31   note  7:  debiting  value  of  improvement  in  con- 
demnation proceedings.  48  note  n.    See  also  EMINENT  DOMAIN; 

ENCROACHMENTS. 
Lex  Adickes.  influence  on  rcplottinc  in  Prussia,  87,  451  ;  statutory  provi- 

iions.   106- r27.     Sec  aUo  ADICKES;   REPLOTTING. 
Liability  of  Transponation  Company,  lo  abutter  for  use  of  streets,  176. 

See   also   LANDOWNERS;   TRANSPORTATION. 
Light,  purpose  of  excess  condemnation.    13J;   tall  buildings,   196;   reason 

for  ynnintf  regulations,  204  note  14   (4);  Dusseldnrf  ordinance,  pre- 

vrriti;  '         ■   ■ 

Div 

VISm  ....     I    ^..,.  >. ,... 

BUILDINGS;  ZONE   i 
Light  Industrial  Use,  src  IX.   ^  . 
Limitations,    tnn^titutional,    see    CONSTITUTIONAL    A 

TORY     PKt  (VISIONS:    on    amount    of    benefit    a- 


Uo  AREA  LIMITATIONS  AND 
.  \L  AND  STATUTORY  PRO- 
■'■SS  CONDEMNATION;  TALL 

noNs. 

.AL  USES  AND  DISTRICTS. 

\TU- 
see 


BENEFIT  ASSESSMENTS:  on  area  of  huildinys.  ^c<  AREA 
LIMITATIONS  AND  DISTRICTS;  <Jt\  hcitfhl  of  buildinc*,  see 
HEIGHT  LIMITATIONS  A.ND  DISTRICTS;  on  municipal  in- 
debtedness, sec  OTIES  AND  TOWNS;  on  Ux  rate,  see  TAXA- 
TION. 

Limits  of  City,  extension  into  tmdevcloped  areas,  546.  Sec  also  CITIES 
AND  TOWNS. 

Living  Quarters,  congested,  reason  for  zotiins  regulations,  204  note 
14  (4^.    See  also  Z<^>NING  REGULATIONS. 

Loading  Goods,  across  sidHw.ilW,  traffic  ret^ulations,  183.  See  also 
POMCF   POWKR.  ZOXT   REGULATIONS. 

Loans  to  City,  see  CITIES  AND  TOWN.S. 

;.ocal  AsseBsmcnta,  sec  nENI^FIT  ASSESSMENTS. 
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Local  Condidona,  effect  on  police  power  an'        ■■   ^ 

20;  effect  on  right  to  cottipensatian  for 

25.    See  also  EMINENT  DOMAIN;   t'»  -i-i'.  r. 
Local   Governments,  power  to  «one,  necessity  uf  &f 

j8i  ;  creation  by  state  for  local  plannip'    ---     •< 

diction  only  for  areas  larger  than  and 

gested.    547-      See    also    CITIES    ANh 

PLANNING    COMMISSIONS;     REC0MMENUATlOJ*S 

SUGGESTED  REl-ORMS. 
Local  Planning,  see  PLANNING. 
Local  Self-Government,  see  CH  lES  AND  TOWNS. 
Local  Taxation,  inethods  m  Germany.  Eagland  and  Unttfld  Siaia.  uft 

Sec  also  TAXATION. 
Localities,  preservation  of  character   (Germany),  405.     S«e  9ho  ZOSZ 

REGCLATIONS. 
Location,   features   referred  (o  commission,   jurisdiction     ?^     tHalfinci. 

power  of  art  commission,  565;  works  of  art,  bur  .  control 

by    planning    commission    (Cleveland,    Ohio).    5&~  •Uo   AD- 

MINISTRATION;  BEAUTY,   PROMOTION   Oh'i    PLAKNIiiG 

COMMISSIONS. 
Locations  of  Transportation  Company,  citv'  -^rtil,  i6|.   Sec 

also  CITIES   AND  TOWNS;   TRAN> 
Lodging    Houses,    taw    regulating   occupancy    iLntfum,),    6l.     See  alio 

Ht)i:SING- 
Long  Term  Contracts  between  citv  an<' 

note  7.    See  also  CITIES  AND  1 
Lord  Shaftesbury  Acts,  1851,  occupartr; 

01  municipal  houses  (England),  81.    See  also  HOUSINO;  MUNIC- 
IPAL HOUSES. 
LOB  Angeles,  building  regulations  retroactix'i:  r^ 

of    structures    to    zoning    plan.    201 ;    Z'  Sat 

also   CONSTITUTIONAL   AND   STAiL  itji<.i     r;  ^•S; 

NONCONFORMING  STRUCTURES;  PLAN;  ZON  U- 

TIONS. 
Lota,  see  SUBDIVISIONS. 


.  (»trwi#-T* 


s. 

.tlOfl 


Madras,  planning  law  in  part  modeled  on  English  act.  5fo  fMVte  Z9.    Set 

also  CONSTITUTIONAL  AND  STATUTORY  PROVISIONS. 
Maintenance  of  Streets,  see  STREETS  AND  HIGHWAYS. 
Management,  sec  ADMINISTRATION. 
Mandamus,  to  compel  authorities  to  make  or  execute  plan  ( EngUod ) .  516. 

See  also  PLAN. 
Mandatory    Statutes,   see    CONSTITUTIONAL   AND   STATUTORY 

PROVISIONS. 
Manitoba,  cxcr-.  ----^ •:—    .•-.-..:-   >^- — *-  ..^-  -r r,t .  . 

3165  note  .1 
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^■Mapped  Streets,  encroachments,  various  methods  of  preventing,  2^-39; 
^H  protection,    new    method    sugwt-stcd,    34.      See    also    HNCROACH- 

^  MENTS;  STREETS  AND  HIGHWAYS. 

Maps,  content,  preparation,  adoption,  alteration,  commissioti's  powcri;  and 
1^^  duties,  561;  city  plan   (New  York  City),  56;   note  30;  preparation, 

^H  adoption,  alteration  (New  York's  statute  for  cities),  sS^sSj;  refer- 

l^f  cncc   to  planning  commission   (New   York   statute    for  cities),  sSj- 

™^  "iSv     See  also  PLAN;  PLANNING  COMMISSIONS. 

Margins,  Graaa,  sec  PARKS  AND  PARKWAYS. 
Market  Value,  nicasutc  of  damages  in  condemnation  proceedings,  47,    See 

also  EMINENT  DOMAIN. 
Markets,  Wholesale,  proposed  port  zoning  (New  York  City).  278  note 
iS:  public,  sec  PI:BL1C  MARKETS.     See  also  HARBORS  AND 
WATER  ERONT. 
Marshall,  C.  J.   (U.   S.   Supreme   Court),  presumption   of   validity   of 
Matutc.   2J.     See  also  CONSTITUTIONAL   AND   STATUTORY 
PROVISIONS. 
Maryland,  excess  condemnation.  130  note  15.    See  also  EXCESS  CON- 

f'EMNATION. 
MASSACHUSETTS:      i.   Constitutional    Amendments;     2.    Excess 
Condemnation;  3.  Setbacks;  4.  Exclusion  of  Tenements;  5.  Lo- 
cality   Restrictions;   6.  Housing;    7,  Amendment   of   City    Plan; 
8.  Boards  and  Commissions. 

Cross-retcrcnces:  ADMINISTRATION  (3);  BEAUTY,  PRO- 
MOTION OF  (0);  CONSTITUTIONAL  AND  STATUTORY 
PROVISIONS  (3,  5):  EXCESS  CONDEMNATION  (4,  5); 
HEIGHT  LI.MITATIONS  AND  DISTRICTS  (4);  LAND  (o) : 
OUTDOOR  ADVERTISING  (2.  s);  PARKS  AND  PARKWAYS 
(4);  PLAN  (2,  5.  7):  PLANNING  (n);  PLANNING  COMMIS- 
SIONS (4.  5);  RESIDENTIAL  USES  AND  DISTRICTS  (3); 
SETBACKS  (2,  4):  STREETS  AND  HIGHWAYS  (2);  ZON- 
ING (2).^ 
X.  Constitutional  Amendments:  authorizing  systematic  zoning,  limi- 
tation lo  regulalioMS  of  buildings,  280,  293,  566  note  43;  authorizing 
regulation  of  advertising  in  public  places,  395  note  22.  See  al«o 
infra  this  title  EXCESS  CONDEMNATION. 
3.  Excess  Condemnation:  early  legislation  (ic>04),  condemnation  of 
remnants.  67  note  10,  128;  constitutional  amendment  (1911).  131, 
148;  power  extended  to  towns,  131  note  17:  only  land  sufficient 
for  building  lots.  (31  note  21 :  owner's  right  to  repurchase,  132; 
decision  on  constitutionality,  134;  statute  authorizing.  Worcester 
(street    specified),    153. 

3.  Setbacks:  statute,  177  note  6,  i&^ 

4.  Exclusion  of  Tenements:  from  districts  as  part  of  systematic 
zonintr,  constitutionality.   2ik). 

5.  Locality  Restrictions:  heights  of  buildinffs  about  Copley  Square, 
Boston,  3^^3*3^:  building  lines  and  other  restrictions  on  land  about 
parks.  .^  note  13. 

6.  Housing:  for  people  of  limited  means,  condemnation  authorized,  57 
notr  20. 

7.  Amendment  of  City  Plan:  power  of  property  owners  to  prevent, 
568  note  50. 

8.  Boards  and  Comrmsaions:  Metropolitan  planning  authority,  law 
and  practice,  547:  Homestead  Commission,  rxpert  assistance  in  plan- 
ninK  to  local  communilics.  553  note  18;  phnntnii  ciminiission*  with 
advUory  powers  only,  558  note  26:  consolidation  oi  planning  and  park 
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boards,  criticism,  562  note  35;  under  proposed  Mettopotitui 

ning  Act.  589-5W- 
Musachusetts  Supreme  Judicial  Court,  power  of  state  to  Inait  hciriA 

of    buildiriRs    about    Copley    Square,    Boston,   386-3187.     See  abo 

HEIGHT  LIMITATIONS  AND  DISTRICTS. 
Maximum  Tax  Rate,  fixing,  method  in  United  States,  359^    See  aba 

TAXATION. 
Mayor's  Billboard  Advertising  Commission  (New  York  City)»  pfo- 

grcssivc  tax  on  outdoor  ad\'ertising,  411  note  63  (at  pp.  417,  ij8). 

See  also  OUTDOOR  ADVERTISING. 
McAneny,  Pres.  Borough  of  Manhattan,  removal  of  street  eocroodb- 

mciits.  175.    See  also  ENCROACHMENTS. 
McQuillin,  Municipal  Corporations,  favorable  outlook  for  legislatioa  10 

promote  bcauiy.  4-2-2.     See  also  BEAUTY,  PROMOTION  OF. 
Measure  of  Danuges,  condemnation  proceedings,  market  value,  47.    See 

aUo  EMINENT  DOMAIN. 
Membership,    art    commission,    sec    BEAUTY,     PROMOTION    OF; 

planning  commission,  see  PLANNING  COMMISSIONS. 
Merchandise,  unloading  or  storing  on  streets,  abutter's  rights,  175.    Sec 

also  LANIX^WXERS;  STREETS  AND  HIGHWAYS. 
Methods,  enforcement  of  city  plan,  see  PLAN:  obtaining  compensation 

for   land  taken,   see   EMINENT   DOMAIN;  preventing   encroadi- 

ments.  see  ENCROACHMENTS. 
Metropolitan  Planning,  see  PLANNING. 
Milwaukee,  area  limitations,  families  per  area  unit,  277  note  24;  setbacks. 

j8o  note  J(i ;  ronine  ordinance.  324-341.     See  also  AREA  LIMITA- 
TIONS    AND     DISTRICTS;     ORDINANCES;     SETBACKS: 

70XE  REGULATIONS. 
Mining  I>evelopments,  condemnation  of  land.  15.    See  also  EMIKENT 

DOMAIN. 
Ministry  of  Health,  control  and  powers  (England^,  501-502. 
Minneapolis,    pl.ip.nini;   department    in   cliargc   of    planning    conmussioos. 

^"f^:  rla"»^Jnc  law.   s;^^:^     See  also  CONSTITUTIONAL  ANT» 

STATUTORY     PROVISIONS:     ORDlX.\NCES;     PLANNING 

COMMISSION. 
Minnesota.    ri.irnir.c    U-iw   of    lOio,    z-:^^,-;^.     See    also    CONSTITV- 

Th^NAL  AXn  STATUTORY  PROVISIONS. 
Minor  Ref^idential  Streets,  see  SETBACKS,  ir^    See  also  SETBACKS: 

STKKFTS    VN';^  HIGHWAYS. 
Missouri.  rot^Trc  ir^\.^liii  i::ilc*5  aisthorired  by  statute,  recent  decxskm  d»- 

c::?i>^.V  -v.:  :-.."tc  4-i.i .  Oi"'TT;TriJ5;s'on  :o  re;vTt  on  proposed  amendments 

t.^  c.:^  r*A".  ?rv<  r.-c  jS    See  a:so  DECISIONS:  PLAN:  ZONING. 
Mistakes,   New    V.^rk   C::v   ronire.   correrricn  hr  other  dtics.  3TS-     See 

.^^so  NFW  Yt^RK  CITY:  70NING. 
ModiAcation.  r.—i-c  Tv-"Urvr>  \n  c.i«e<  of  hardship   'New  YoTk>.  m 

Sr^  a^o    xrPFM.:  BOARDS  OF  AFPE-XLS:  EXCEPTIONS 
Monopolv.   rv>::c  :::■::•:>.    :f*^:    4:o>'eTT^r^rr:.   see   GO\*FRNME\'T   M> 

Nv'viY       Sw    *:>.>    rUBLlC    UTIUTIES:    TR.\NSPORTA. 

TV^\ 
Mc^nthjv  Ticket.  c\'.\  ar.r.  s^ihurNar;  trar.spcraricei.  165.   See  also  T1l_\NS- 

MonuTT^er^ts^    'c~:-  v  r.   •-   *rr.c''s*-  ^aw.  ijo:  *c«cat>o!i.  reference  to  pba- 
,  ,_...:^,;,.-     \>„-  v.^v      5«.^     Srf  also  ANCIENT  MOMD- 
Vy\-<     IV  ^WMV--  0'^V*^!5ST*"^N? 
MoTTfapf^l  Pror*rtT.  ^^rcr.aK-  b-v  rirr.  iebt  finnt.  36^    See  d 
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Mortgages,  effect  on  sales  of  land  subject  to  increment  tax   (Germany). 

.174.     Sec  3lso   LAND;   TAXATION. 
Motion    Picture    Districtft,   Los   Angeles,   J67   note   9.     Sec  aUo   DIS- 
TRICTS. 
Movable   Objects,  historic   and  artistic   value,   "classification"    (France), 

398.     See  also  BEAUTY,  PROMOTION  OF. 
Multiple   Dwellings,   exclusion    (rom    suikIc    family    house    districts,   205 

note  (4  (ij)i  residence  districts   (New  York  City),  26&.     See  also 

RESIDENTIAL   USES   AND  DISTRICTS. 
Munich,  zoning   regulations,   264    (No,  4).     See   also   OICDINANCES; 

ZONE  REGULATIONS. 
Municipal  Borrowing,  see  CITIES  AND  TOWNS. 
Municipal  Centers,  regulation  of  buildings  (Saskatchewan).  392  note  16. 

bee  abo  CITIES  AND  TOWNS. 
Municipal  Enterprises,  source  of  revenue,  337-358;  scU-supporting,  debt 

limit.  361  and  note  r    See  also  CITIES  AND  TOW.NS. 
Municipal  Forests,  legality.  383  note  0.    See  aUo  CITIES  ANU  TOWNS. 
Municipal   Houses,   wurking  classes   (England),  81.     See  also  CITIES 

AND  TOWNS. 
Municipal  Indebtedness,  see  CITIES  AND  TONVNS. 
Municipal   Ownership,  public   ulihtics,    167;   provision  in    franchises    for 

taking    nvcr    public     utilities.     1(10*  ?o.      See    also    CITIES     AND 

TOWNS;    FRANCHISES.    PUBLIC    OWNERSHIP;    PUBLIC 

UTILITIES. 
Municipal  Plan  and  Art  Commission  Act,  New  Jersey.  57^sSi.    See  also 

CONSTITL  TIONAL  AND  STATUTORY    PROVISIONS. 
Municipal  Property,  source  of  revenue,  357-358.    See  also  CITIES  AND 

TOWNS. 
Municipal  Railroad,  excess  coodemnatioo,  61.     See  also  CITIES  AND 

TOWNS. 
Municipal  Revenue,  sources.  357-    See  also  CITIES  AND  TOWNS. 
Municipal  Taxation,   methods  in  Germany.  England  and   United   Slates. 

35^.    Sec  .Wso  cn  l[-S  AND  TOWNS;  ENGLAND;  GERMANY; 

TAXATION;   UNITED  STATES. 


Napoleon  I.  decree  1810,  origin  of  use  zoning,  aio  note  i.  See  also 
USE  ZONING. 

Napoleon  III.  itatuie?i  for  sanitation  of  cities  (France).  76. 

National  An  Comcnissions,  powers.  565.  See  also  BEAUTY.  PROMO- 
TION  OF. 

National  Control,  sec  UNITED  STATES  GOVERNMENT. 

National  Highways,  possibilities  of  national  planning,  541.  See  also 
STREETS  AND  HIGHWAYS;  UNITED  STATES  GOVERN- 
MENT. 

National  Parks,  planning  power  of  United  States,  9;  possibilities  of 
reffifual  nlinniriiz.  541.  See  also  PLANNING:  UNITED  STATES 
G' 

National  c  PLANNING. 

Navigable  Waters,  nparian  owners,  title,  170;  detinition,  171;  riparian 
owner's  ri^ht  to  fill  to  bulkhe.nd  line.  171  note  II;  riparian  owner's 
pr-  'o   purchase   ti»!e    lauds,    171    note    11;    n;>lbnal   and 

tU  S37.      See    also     HARBORS     AND     WATER 

F!  '  •■^-  OWNERS. 

Naviga.:  i    of   United    States.  9.     See  also   UNITED 

Si .-  ^-- .  .......MI-NT 
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la  Water  Front:  inalienability  except  by  state,  recaptarc  duac;  173 

note  12;  suggestions  for  port  zoning,  ^^  note  2& 
II.  Subways:  franchises,  discussion,  169;  conatructioa  under  pott  ofin; 

federal  control,  536. 
la.  Debt  Limit:  self-supporting  enterprises  not  within  debt  limit,  J&i 

note  3. 

13.  Benefit  Assessments:  area  of  assessment,  368  note  15;  for  paA 
construction,  369;  for  construction  of  transit  lines,  37a  note 
22. 

14.  Art  Commission:   New  York  City  statute,  584-7;  powers,  ^BS-y. 

15.  Zoning  Committee:  functions,  569  note  51. 

New  York  Court  of  Appeals,  police  power,  influence  of  usage  and  piA- 
He  opinion.  19.     See  also  POLICE  POWER. 

New  Zealand,  expropriation  of  scenic  land,  383  note  ^  Sec  also 
BEAUTY,  PROMOTION  OF;  EMINENT  DOMAIN. 

Newark  (N.  J.),  charter  amendment,  excess  condemnation.  I4Ql  See  also 
CITIES  AND  TOWNS;  EXCESS  CONDEMNATION;  ORDI- 
NANCES. 

Newsstands,  use  of  streets,  legality.  176.  See  also  STREETS  AND 
HIGHWAYS. 

Nichols,  Eminent  Domain,  expenditures  of  public  money  for  artistic 
purposes,  educational  value.  389-390.  See  also  BEAUTY,  PROMO- 
TION OF;  EMINENT  DOMAIN. 

Nonconforming  Bulks,  method  of  dealing  with,  202-203;  New  York  Ckj. 
269,  322-323;  Milwaukee.  339,  340;  Alameda  (CaJ.),  355.  See  also 
ZONE  REGULATIONS. 

Nonconforming  Structures;  existing  when  building  line  established,  fc- 
moval,  renewal,  repairs.  177,  201-204;  problem  in  United  States,  aoo: 
method  of  dealing  with.  201-204.  206  note  14  (14)  ;  altcratfoos.  206 
note  14  (14a  and  e)  :  enlargement,  206  note  14  (14a)  ;  destruction. 
East  Birminii^ham  (England)  scheme,  508  note  20:  no  compensatioa 
when  condemned  (Penn.),  588.  See  also  ZONE  REGULA- 
TIONS. 

Nonconforming  Uses,  methods  of  dealing  with.  203-204:  changes.  206 
note  14  (14c.  d.  f).  260;  extension.  206  note  14  fi4b):  New  York 
City.  269.  310-311,  322-323:  Milwaukee.  327-328.  3J9.  340;  Alaraet^a 
(Cal.),  34^.  3"^':  not  a  serious  problem  in  England.  504.  See  also 
ZONE  REGULATIONS. 

Non-Residents,  membership  on  local  planning  commissions.  557.  See 
also  PLANNING  COMMISSIONS. 

North  Brumsgrove  (England)  scheme,  houses  to  acre.  503  note  13. 

Notice  of  Hearing,  condemnation  proceedings.  50,  52.  See  also  EMI- 
NENT DOMAIN:  LANDOWNERS. 

Notice  to  Property  Owners,  zonini;  laws,  impractical.  281  note  33: 
proposed  plan  (Saxonv).  4«2.  See  also  CONSTITUTIONAL  AND 
STATUTORY   PROVISIONS:  LANDOWNERS:  PLAN. 

Nova  Scotia,  planninc  law  modeled  on  Fnelish  act.  ^10  note  27.  See  also 
CONSTITl'TIONAL  AND  STATUTORY  PROVISIONS. 

Nuisances,  abatement.  East  Birmingham  (England)  scheme.  SoB  note  20. 
See  aUo  POLICE  POWER. 

Number,  buildinirs  to  acre  (England).  503-504;  dwelling  houses  to  acre. 
East  Rirmineham  ( Eni?land)  scheme.  =W>7  note  20;  members  of 
planninc  commission.  n:;6-7.  See  also  AREA  LIMITATIONS  AM) 
DISTRICTS:  PLANNING  COMMISSIONS. 

Nursery  Structures,  residence  districts  (New  York  City)^  jflL  8R.flte 
RESIDENTIAL  USES  AND  DISTRICTS. 
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ibject  of.  sec  PURPOSE  OF. 
ibjections  to   Plan,  see  PLAN. 
ibstrucuve  Building**  dcBnition,  "Unhealthy  Areas  Act"  (Englamt),  82. 
M«  alsu  kKPLUTTlNG;  ZONE  CONDEMNATION. 
Obtaining  Land,  see  ACQUISi  1  ION.     See  also  LAND. 
Occupancy.  Certificates,  sec  CERTIFICATES  OF  OCCUPANCY.    See 
aLso    iiOAKDS   uK   APPEALS;    EXCESS   CONDEMNATION ; 
luSiL   KEGLLATIONS. 
Officers,  PubUc.  sec  ADMINISTRATION. 
I      Officials,    City,    see    ADMINISTRATION.     Sec   alio    CITIES    AND 

TOWNS. 
^^Ohio.  excepts  condemnation,  12M,  129;  constitutk)nal  amendment  autlioriz- 
^B  ing  excess  condemnalion,   131.   14S;  statute  auihoriimg  excess  con- 

^K  dcmnation.   151;   East  Cleveland  case,  e.\clusion  ui   tenenicnt  hou&ei 

^H  from   one   and   two    family    residence   districts.   288;    regulaliun   of 

^^1         "premises"  including  vacant  land,  566  note  43;  power  o)  city  council 
^^m         to  vary  report  of  commission,  $M  note  47.     See  also  CITIES  AND 

■  TOVVNSi    CONSTITUTIONAL    AND    STATUTORV    PKOVl- 
H         SlUNS;    EXCESS   CONDEMNATION;    RESIDENTLVL   USES 

■  AND  DISTRICTS;  2pNE  REGULATIONS. 

^^Olmsted,  Fredk.  Law,  criticism  of  procedure  in  condemnation  proceed- 
1114s.   ;o-5i.     See  also   liMINL-NT    DOMAIN. 
One   Hamify   Houses,   see   RESIDENTIAL  USES  AND   DISTRICTS. 
One  Way  Sireeis,  tmrnc  regulations,  183.    See  also  POLICE  POWER; 

stkl:ets  and  highways. 

Ontario,    excess    condemnation,    statute,    67    note    10;    Municipal    Act, 
I  amendment.  205   note  3 ;  planning  law  not  modeled  on   lingUsh  act, 

^^L  510    note    ^7;    Planning   and    Development   Act,   provisions^   5l'2'ji3< 

^P         See    also    CONSTITUTIONAL    AND    STATUTORY     PROVl- 
^  SIONS;  EXCESS  CONDEMNATION. 

Open  Spaces,  see  PARKS  AND  PARKWAYS. 
Opinion,  see  PUBLIC  OPINION. 

Opinion   of   Justices,    Massachusetts,   constitutionality   of   exclusion   of 
tenement  irom  districts  as  part  of  systematic  zoning,  289.     See  also 
CONSTITUTIONAL      AND      STATUTORY      PROVISIONS; 
RESIDENTIAL  USES  AND  DISTRICTS. 
ORDINANCES:     1.  In  General;  3.  Particular  Ordinances. 

Cross-reierences:  ADMINISTRATION  (5.  6k  AREA  LIMI- 
TATIONS AND  DISTRICTS  (2;;  CITIES  AND  TOWNS 
(I.  8);  GERMANY  (6);  HEIGHT  LIMITATIONS  AND  DIS- 
IRICTS  (1.  4.  5);  INDUSTRIAL  USES  AND  DISTRICTS 
(2.  3.  4);  NEW  YORK  CITY  (4.  6);  SETBACKS  (t);  ZONE 
REGULATIONS  (3.  4). 
T.  In  General:  setback,  177;  increase  of  nonconformity,  joj  note  i^; 
noncontormity  of  bulk.  M2  note  13,  J03;  nonconformity  of  use,  J03; 
powers  of  Hoard  of  Appeals.  204  note  14  (al  p.  .?07)  :  segregation 
of  oflfcnsivc  industries,  515;  exclusion  ol  certain  industries  from 
residential  districts,  215;  districting  by  t>iies  ui  Iiouses,  J17  note  14; 
aonc  buiMmg  (Germany),  citiej,  eiuunerated,  2i<f2Jij ;  height  of 
buildiri)^^  (Germany),  2Jt ;  number  of  stories  i Germany ),  2i\  ; 
area  limitations  (Germany).  ^;:t ;  exchision  of  UbC  from  locality  on 
consent  of  property  owner*,  legality.  266  note  8.  zotnng.  legality, 
S&4  note  34,  romng  on  Pacific  Coast,  elaborate  cl.issihcation.  201; 
iXOtting,  t\"'  t  .n-ilv  house  liisiricts,  2*}i ;  r^-.n,  ;i-.Mi. .  ..f  private 
iropcrty  »    publir    view,    403;    01;  ng,    418; 

ing.  '.  I.  states,  451,  [ilanning  by  >     (Prus- 
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»ia) ,     451-457 ;     planning     by     "local     statutes'*     ( Saxony ) , 


3.  t'articular   Ordinances:    Alametla,   Cal.    (^ 

from    heavy    manufacturing    districts),    277 

341-355;    Altona.    Germany    (bulk    roni::. 

(painting  oi  facades),  403  note  46,  (be 

34;  Baden   (building),  404  note  49,  .^1 

limitations).  265  and   note  5:   Havana 

note   80.  461    note  14,    (painting   uf    fj< 

(zoning),  216;  Chicago   (billboards),  4^ 

boards).  418  note  64:  Cleveland,  Ohio 

a8o  and  note   31;   Cologne    (building).  ^62. 

84  note  63,   (zoning  by  small  districts).  2xf^ 

217.  (building).  250-261:  East  Clevelan.' 

residence  district).  288:  Edmonton  (a^u 

lying   subdivisions).   41    note    20;    PranKi   t 

2^7-^50,   262,    (lagades).  403  and  note  45,    ' 

400  and  nolo  36,   (traffic  thorough f-^T-.    r-pi. 

213-215;    Hildeiheim    (styles    of    : 

Indianapolis   (het|;;ht  limitations),  ^ \: 

laiion    by    streets),    216.    (building),    jh^- 

boards).  419  and   note  68;   Leipsig   (replon 

Angeles   (2oning),  267  and  note  9.   (exclu$i 

ing  from   residential  districts).  418  and  not- 

priation   of   faulty   subdivisions^  85   note  to.   .\: 

per  acre).  277  and  note  24.  (setbacks).  w8u  and   ; 

32J-34' :   Munich   (building),  264.   (fa<;ade$).  403  -.  u 

York    City    (building    zone    resolution),    26&-i^.    30- 

limitations).  402  note  43,   (roof  signs  subject  to  beijfl 

regulations),  4ig  note  67,   (projecting  illuminatins  siv' 
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69,    ( features    referred    to   commission ) .   561    Ano 
(height  limitations).   402   note  43,   (competstioo 
and  note  57;  Philadelphia  (^clhack),  177  notr  5: 
421    note   7p.   461   note  24;    Stuttgart    1  ' 
Toledo    (billboards),   418   tiole   64;    ^ 

division),  84  and  note  64;  White  Plain*;,  .n  417 

industry  from  entire  city).  278  and  note  a;  Cut- 

ting), 84  ni>te  62,  63.  (protecting  property  ..*  .1  »"-,♦.*.  .^i  ^Titttic 
interest),  39^  note  27.  401  note  3^  41^2,  (bulMtiv:).  4^1  note  8d.  461 
notes  24.  ^.  27. 

Oregon,  excv<>s  condemnation,  [30  note  13,  13'  itfaoriaoK 

excess  condemnation.  151;  prf  =rn.-ntir.n  .^s  SttiB 

highways,  387  note  13   (at  p  ii- 

▼isr>ry  power?:   only.  55S  note  at 

-    '  J.}.      See 

'  ^  ^AND 

v\.%j[>     rtj.viv   i^jtiY     I'"'  t:,\^_  r-,:?:5 

TION;  PI.ANNIKG  O 

Origin,  excess  condemnation.  (;,.  ..-.   ^.  210  ""•■-  » 

note   t.     See  alio  EXCESS  CONDEMNA'l 

Ornaroenul  Features,  b  OACHSliCNTS 

Otiey  (England)  srhrn-- 

OUTDOOR     ADVERTISING:        1.    In     Gen^ril;      a. 

.V  Regulation  in  General;  4.  On  Private  Property; 

Places;  &  Taxation. 
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Crofis-rcfercncM :  CONSTin^TIONAL  AKD  STATUTORY 
PROVISrONS  (3);  ENGLAND  (i.  6)  ;  FRANCE  (4):  GER- 
MANY (4);  LAND  (u)  ,  MASSACnL:SETTS  (O;  NEW 
YORK  (3):  ORDINANCES  (1);  PARKS  AND  PARKWAYS 
(5);  RECOMMENDATIONS  AND  SUGGESTED  REFORMS 
(16);  TAXATION  (7);  TRANSPORTATION  (2.  7);  UNITED 
STATES   (2). 

I.  In  General:  importance  and  difficulty  of  problem,  407-408. 

a.  Legislation:  constitutional  amendment  (Mass.),  395  and  note  22; 
statutes  tabulated,  636. 

3.  Regulation  in  General:  legality,  392  note  18;  Europe,  396;  methods 
of  controlling,  410-411;  France,  419-420:  EiiKland.  420-421;  Italy. 
4JO  tiote  72;  Germany,  421-422;  importance  and  likelihood  of  regu- 
lation in  United  States.  422;  Advertising  Regulation  Act  1907 
(England).  441-44J:  East  Birmingham  (England)  scheme,  508  note 
20. 

4.  On  Private  Property:  billboard  districts  (Los  Angeles),  267  note 
9;  residential  neighborhoods,  412-419;  exclusion  as  business  struc- 
tures from  residential  districts.  418. 

5.  In  Public  Places:  streets,  sandwich  men  or  vehicles,  175;  Massa- 
chusetts Constitutional  Amendment,  395  and  note  22;  parks.  408  and 
note  61;  street  cars  and  subways,  408-409;  limitation  of  site  and 
area  covered.  409;  near  ancient  monuments  (England),  440. 

6.  Taxation:  progressive  in  amount  with  size  and  location,  411  and 
note  63. 

Overhangs,  sec  ENCROACHMENTS. 

Owner's  Right  to  Repurchase,  excess  condemnation,  131.  See  also 
I-XCESS  CONDFMN'ATloN:  LANDOWNERS. 

Ownership,  water  front,  navigable  streams.  170;  municipal,  sec  MUNI- 
CIPAL OWNERSHIP;  public,  sec  PL'HLIC  OWNERSHIP.  See 
also  HARBORS  AND  WATER  FRONT;  RIPARIAN  OWNERS. 


Pacific  Coast,  public  building  districts,  277 :  tendency  to  multtplv  use  dis- 
tricts. .77.  ^/i.  Sec  also  DISTRICTS;  USE  LIMITATIONS 
AND  nr.STRICT.S. 

Painting  of  Buildings,  a-sthctic  legislation  (Germanv).  403  note  46:  rcsl- 
dnn.c-   (Prussi;.\.  ^73-    Sec  also  BEAUTY.  PROMOTION  OF. 

Palisades  Interstate  Park  (N.  Y,),  condemnation  of  land.  300  note  15. 
See  also  EMINENT  DOMAIN;  PARKS  AND  PARKWAYS. 

Parapets,  zoninw  retrulalions  (New  S'ork  City).  270.  See  also  ZONE 
REGULATIONS, 

Pftris,  covenants  by  purchasers  in  early  deeds  to  build  according  to  state 
plan,  /jt; ;   buildmc   nnd   street   line  ^ratiilrs.   402  note  43.     Sec   also 
PL^N:  SETBACKS;   STREETS  AND  HIGHWAYS, 
ark  and  Planning  Board,  nninn  .  rtii  ■     '    -        Ser  also  P.\RKS  AND 
PARKWAYS:   PLANNING  CX'  VS. 

ParkDipr-v.c    ^    n-^as  Citv.  369.    See  .i.i  ,\kKS  AND  PARKWAYS. 

Parking  I  ns.  vehicles.  183.    Sec  also  POLICE  POWER;  ZONE 

RI-  iVS 

PARKS  AND  PARKWAYS:  i.  In  General;  2.  Relation  to  PUn; 
3.  Establishment;  4-  Jurisdiction;  $.  Regulations;  6.  Parkways; 
7.  Park  Strips;  8.  Public  Squares;  9.  Open  Spaces;  10.  Play- 
ground*. 

Cr.  es:      BENEFIT    ASSESSMENTS     (3):    EXCESS 

CO  ■  TTON   (7):  HEIGHT  LIMITATIONS   AND  DIS- 

TRi^ic>    .4';    LAND    (n);    MASSACHUSETTS    (5);    NEW 
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YORK  (3);  NEW  YORK  CITY  (13);  OUTDOOR  AD 
ING    (5);    PLAN     (5);    RECOMMENDATIONS    AND 
GESTKD  REFORMS  (14,  16,  19);  SETBACKS  (4);  ST 
AND  HIGHWAYS  (8). 

I.  In  General:  effect  on  private  use  of  land,  n;  inftuence  oa  )aad 
valuers,   .i6i>37L 

a.  Relation  to  Plan:  how  far  city  planning  may  go,  4;  laytnc  o«t* 
function  of  state  planning,  8;  part  of  city  plan.  27;  acceptance  of 
park  spaces  conditional  on  conformity  to  city  plan,  ^S .  re 
spaces,  2S;  reservation  of  water  front,  171;  laying  out 
bv  use  zoning.  200;  proposed  port  zoning  in  New  York 
along  banks  of  streams,  legality,  elimination  of  menace  to  pofiGc 
health,  3S3  and  note  7;  not  a  part  of  plan  (Prussia),  .15*  ii*1tJot 
land  apart   for.   East  Birmingham    (England)   scheme  -   ao: 

part   of    prescribed   plan    (France),   515:   pan   of   a  uir 

ret^ional  plan.  544;  location,  reference  to  planning  comnnsM-jnj   \Stw 
York),  583:  alteration  of  location    (Perm.),  588. 

3.  Establishment:  excess  condemnation,  61,  130;  benefit  axsesaacnts 
tor  construction,  369-371. 

4.  Jurisdiction:  Mciropohun  Park  Commission,  Massachusetts*  SI7^; 
planning  commissions  generally.  recommendatioD,  561-2;  pbfUMg 
commission  (Cleveland.  Ohio),  587. 

5.  Regulations:  building  lines  and  other  restrictions  on  lands  abotiL 
387  note  13;  business  structures  about,  prohibited  <Sl.  Loob),  JiBj 
note  13  (at  p.  388);  advertisements  in,  408  and  note  61;  otstdoor 
advertising  controlled  in   England,  421. 

6.  Parkways:  laying  out,  legality,  383;  juri^iction  of  planntfiff  com- 
mission. 561-2;  location,  reference  to  planning  commission  (Sew 
York^  583. 

7.  Park  Strips:  along  highways.  Clinton  Avenue  c  rk),. 
390  note  15;  on  streets.  East  Birmingham  (Enfc,-  j«7 
note  20. 

8.  Public  Squares:  excess  condemnation,  130;  location  nnd  extent.  T*^ 
of  prescribed  plan   (France),  515;  iurisdicii"^      - 
sion,  561-2;  location,  reference  to  planning  c< 
583. 

9.  Open  Spaces:  part  of  city  plan.  27;  Sweden,  463;  Saxoay»  477 ^  pan 
of  prescribed  plan  (France),  515;  designated  fo-  •'i"  •■•-  •— '-• 
plan.    con6rmation    by    Parliament    necessary     ( 1 

jurisdiction   of    planning    comniissicm.    561-2;    locii: -,.: 

planning  commission    (New   York),  583. 

10.  Playgrounds:  excess  condemnation.  130;  1a>-Tnjr  nyt  made  feuAte 
by  use  zoning.  200:  tgiS  amendment  of  Pni  of  1875,  45*; 
Saxony.  477;  setting  land  apart  for  East  I  ti  (Fnptedk 
scheme,  508  note  xt;  part  of  prescribed  plan  (! 
diction  of  planning  commission.  561-2;  location, 
nine  commission  (N  -     ^'   -':  ■    -^-; 

Parliament  (England),  inning  by  act  of,  4ga     Sev 

KNGLAXD;   PLA:.  .   .:.....  .,;:;G. 

Pan   of  Tract,  uking.  measure  of  damaoca,  48^    Sec  aUo  EMINEM 

IKiMAIN. 
Partial  Planning,  function  and  advantages.  aS;  open  to  crxtkfiKB» 

nUo   PI.AN'N'TNG 
Partial  Zoning:  ■  M  (8>.    See  a' 

Party  Walls,  rnent.  anaSQg> 

See  also  KtDL.u  i  1  i*no. 
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*auaic  River,  menace  to  public  health,  384  note  7.  See  also  EMINENT 
DOMAIN;  PARKS  AND  PARKWAYS;  POLICE  POWER, 

Passengers,  transportation  on  surface  lines,  liability  of  company  to  abut- 
ting landowners,  176.  Sec  also  LANDOWNERS;  TRANSPORTA- 
TION. 

Payment,  benefit  assessments  to  instalments,  365 ;  cost  of  executing  plan 
( England >,  504-505:  cost  of  streets.  East  Birmingham  (England) 
scheme,  506  note  ao;  of  war  damages  (France).  514  note  34.  See 
also  DEVASTATED  REGIONS;  FRANCE.  See  also  BENEFIT 
ASSESSMENTS:   PLAN;   STREETS  AND  HIGHWAYS. 

Penalties,  sec  ADMINISTRATION. 

Pennsylvania,  encroachments  on  mapped  streets,  30;  excfss  coodemna- 
!  tion,   constitutionality,  130  note   12,    131    note   19,   135;   establishment 

I        of   setbacks    without   compensation,   177   note   5;    mctropohtan   plan- 
ning authority    for   suburban   area,  547;  expert   assistance  in   plan- 
^  ning  to  local  communities.  55.^  note   17;   Genera!    Plan   Act,  587-8; 
^■planning  provision  of    State    Highway   Act,  588;    Planning   Act    for 
"Third  Class  Cities.  S^:   Suburban  Metropolitan  Planning  Act.  594- 
507;    State    Planning    Bureau    Act.   604-s.      See    also    CONSTITU- 
TIONAL   AND     STATUTORY     PROVISIONS;     ENCROACH- 
MENTS:    EXCESS     CONDEMNATION:     PLANNING;     SET- 
BACKS;  STREETS   AND   HIGHWAYS, 
eriod  in  Force,  plan,  see  PLAN. 
Permanent  Commissions,  see  PLANNING  COMMISSIONS. 
Permanent  Improvements,  financing  by  citv.  3;9-36o.     See  also  CITIES 

AND  TOWNS;  PUBLIC  IMPROVEMENTS. 
Permission   to    Locate,   improvements   in   mapped   streets,  34,     See  also 

BLILDINC.   PI-RMITS:  STREETS  AND  IllGHWAVS. 
Permissive  Planning  Statutes,  see  CONSTITUTIONAL  AND  STAT- 
UTORY   PROVISIONS. 
Permit,  Building,  see  BUILDING  PERMITS. 

Personal  Property  Tax,  local  taxation  in  LTnitcd  States,  358.    See  also 
TAXATION:  UNITED  STATES. 
I        Philadelphia,  establishment  of   setbacks   without  compensation,   T77  note 
I  5 ;    self-supporting    enterprises,    debt    limit.    361    note    3.      See    also 

CITIES  AND  TOWNS:  SETBACKS. 
Pictureaquc  Places,  plans  required   (France),  515.     See  also  BEAUTY, 
!  HRftMOTION  OF. 

Pier  Head  Lines,  see  HARBORS  AND  WATER  FRONT. 

Piers,  see  HARBORS  AND  WATER  FRONT. 

Pilotage,  national  and  state  rcKulation,  538.    See  also  STATES;  UNITED 

STATES  GOVERNMENT. 
Place  des  Vosges,  p^tahlisbment  by  Henrv  TV.  6^.     Sec  also  EXCESS 

CONDEMNATION:    STREETS   AND   HIGHWAYS. 
PLAN     (CITY):       i.    In     General;     2.    Preparation;     3.    Adoption; 
4.  Amendment;    5.  Content:    6.  Duration;    7.  Enforcement. 
Croxs-rcferpnccs:      ADMINISTRATION     (s);    AREA     LIMITA- 
TIONS  AND   DISTRICTS    (4):    BEAUTY.   PROMOTION   OF 
(u.   12);   BOARDS  OF  APPEALS   (t):  BL^LK  ZONING    (O; 
CITIES  AND  TOWNS  Ct.  3) ;  EMINENT  DOMAIN  (6)  ;  ENG- 
LAND    (%);     GERMANY     (s):     HARBORS     AND    WATER 
(3);  LAND   <4.  7I:  LANDOWNERS   (3.  4):  MASSA- 
!TS   (7);  NEW  TFRSEY  (2):  NEW  YORK   (i);  NEW 
YORK  CITY   U  ^       "     "KS  AND  PARKWAYS  (2.  8.  o.   ro) ; 
PLANNING   C0>(  -S    f2)-    PUBLIC   UTILITIES    (i); 

RECOMMENDATiwn,.^    >niD  SUGGESTED  REFORMS  (2.7); 
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SETBACKS  (I);  STREETS  AND  HIGHWAYS  (3.  M);  TAXA- 

TION    (i);    TRANSPORTATlOiN     (i.    s) ;    ZONE    REGllA 
TIONS   (I);  ZONING  <i). 

1.  In  General:  necessity.  27;  relation  of  public  uUlttiet  to,  t6i ;  rfTeci 
of  incidence  of  taxaiion  on,  358;  provision  of  Saaton  law,  476;  tSrct 
(iCn^laiid),  507-509;  effect  on  riglUs  of  Abutting  Undomicn 
(France),  534;  regions]  for  United  Slates,  aJvauto^cs  and  dificuS 
ties,  advisory  suggested,  541 ;  specific,  for  specific  imiH'Ovcaiciits 
(Minnesota),  577. 

a.  Preparation:  of  plan  of  building  development  by  private  iDtcrvsti, 
see  LAND;  survey,  details,  202,  205  note  [4  (6);  New  York  CHj 
zoning  plan,  1271-272:  essential  provisions  planning  law,  444;  Italy, 
446.  465:  Prussia,  452;  Saxony.  479;  cost  (Canada),  5IJ;  nuuub- 
tory  (France),  515.  529,  533;  cost  <Francc),  516,  5JO;  mMsAutOfy 
(England).  499,  501.  527:  Town  Planning  Ads.  1909-1019  (Eng- 
land), 519-521;  default,  nundanius  (England),  526:  by  coounii- 
sion,  report  to  city  council,  567;  Minnesota.  577;  New  Jersey*  S8t; 
planning  commission  (New  York),  582;  by  platv'^"  ■"nn^io* 
(Oeveland.    O),    587;    survey    of    metropolitan  :irapoic^ 

Massachusetts  law  I,  590;  by  Port  Authority  for  p'  .       cw  Votk. 

600;  statutes  tabulated,  632. 

3.  Adoption:  (In  General)  e<;scntial  provisions  of  plann^g  law,  441; 
effect    on    land.    453 ;    report    to   city   council,    ac t '  •  6j ; 

statutes  tabulated,  632;   (European   Practice)   ml  .  c>* 

tion,  effect  on  private  property  (flaly).  445,  4.\fi,  403,  objcctiooi. 
adoption,  effect  on  private  lands  (Prussia).  4^,  460;  adoption,  pro- 
mulgation, effect  on  private  lands  (Sweden).  462.  Saxcn-  r^ 
adoption,  mandatory  (England).  499,  501.  jiQ-jiJi  ;  effect  v. 
qticnt  owners.  East  Birmingham  (England)  ^hcme,  507  i;....  _„, 
cost  ( Canada ) ,  512;  inquest,  adoption  effect  on  Un<lowoer^i 
rights  (France).  517.  53+ 

4*  Amendment:  difficulty   in    securing,   power   of   p:  %n 

prevent,   procedure.   568;    reference   to  planning    i  iCW 

York),  5»3. 

5.  Content:  general  discussion,  27;  divicion  of  city  into  xooea,  JM 
note  14  (6)  ;  Prussia.  452;  Saxony.  459.  477:  T  '  .1*^2;  EnfhM. 
502-503.  521-522.  528-5-29:  France,  515.  5-  '  anJ  pack* 
(Pcnn.),  5S8;  plan  for  metropolitan  di>u.^.i  i^.-icr  propo«e4 
Massachusetts  law,  590. 

6.  Duration:  Italy,  446.  465;  Pnissta,  455.  Ttrm  of  r.tnrf  nf  Ma»- 
ninij  commissioners,  see  PL.\NNING  COM^' 

7.  Enforcement:    general    discussion.    3&-30;     i 
planning   law.  444;   prntcction    from   cncroaclinuiUi,   -^ 
tions,  34;  protection    (Conn.).  36  note  17;  function  of 
pcaU,  37-3'  '   transportJition  company,   164 
321-322 ;  338 :    Alameda     ( Cal  > .    3' 


Sweden.  40*'.  .-'a'\r>ny,  4K. 

512;  default,  mandamus 

Board    under   f"' '■   '    ' 

Planned  Streets,  sc 
PLANNING:     i.  \y 

borhood:  6.  County;  7.  State;  8. 

tematicna!:   11    MetrnpoVtfan:  i-^ 


-.   '  ■-  an 
:an  Pluutng 


4-  Vina  PC 


:    la.  IB* 
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EMINENT  DOMAIN  (i,  3.  4):  ENGLAND  (2);  HARBORS 
AND  WATER  I-RONT  (3;;  HEIGHT  LIMITATIONS  AND 
DISTRICTS  (I);  LAND  (1.  3.  4.  9);  MASSACHUSETTS  (8); 
ORDL\ANCES  (1);  PARKS  AND  PARKWAYS  (2);  PLAN- 
NING COMMISSIONS  (I.  3);  POLICE  POWER  {t,  J);  PUB- 
LIC IMPROVEMENTS  (1)  ;  RECOMMENDATIONS  AND  SUG- 
GESTED REFORMS  (I.  2,  19);  RESIDENTIAL  USES  AND 
DISTRICTS  (3):  STATE  (2.  3.  4);  TRANSPORTATION  (i. 
2);  UNITED  STATES  GOVERNMENT  (i.  3);  ZONE  CON- 
DEMNATION (2). 

In  General:  partial  compared  with  comprehensive,  2B;  jurisdiction 
and  function  of  state,  543*  545:  supervision  by  state,  550-3  and 
note  i6. 

City:  definition,  i;  distinguished  from  city  construction,  4;  scope, 
general  co-ordination  rather  than  determination  of  details,  4;  rela- 
tion to  housing.  5;  relation  to  rural  planning,  6;  relation  to  county 
planning,  7;  relation  to  interstate  or  international  planning,  9;  city 
planning  law,  definition,  10;  relation  to  federal  power  over  inter- 
state transportation,  540;  beyond  city  limits,  method  of  giving  con- 
trol to  city  criticised,  546;  city  planning  administration.  See  AD* 
MINISTRATION. 

Town:  definition,  i;  Town  Planning  Acts  (Canada),  265;  Town 
Planning  Acts,  iQOq  and  19IQ  (England),  5lb^529. 

4.  Village:  law  applicable,  2, 

5.  Neighborhood:  definition,  purpose,  execution,  205. 

6.  County:    definition,    7;    relation    to    city    planning,    7;    relation    to 
^^  regional  planning,  7;  New  Jersey.  603. 

^K     7.  State:  definition,  7;  relation  to  regional  planning,  7;  scope  dependent 
^H  on    federal    constitution.    8;    distinguished    fmm    national    planning, 

^H  8,  V,  harbors,  state's  power  subject  to  federal  regulations,  5^0. 

^H     8.  Interstate:  definition,  9;  relation  to  city  and  regional   planning,  9; 
^H  iiiicrstatc  metropolitan  planning,  sec  infra  this  title,  METROPOLI- 

^1  TAN   PLANNING.     Sec  al^o  ItklDGES. 

^™     9.  National:  definition,  8;  distinguished  from  state  planning,  8. 

la  International:  definition,  9:  relation  to  city  and  regional  planning. 

19,     See  also  BRIDGES. 
11.  Metropolitan:  definition,  7,  545;   relation   to  regional   planning,  7; 
difficulties.  545;  authority  for  areas  larger  than  and  incIiifUng  cities, 
reform  suggested.  547;  authority  for  suburban  area  (Pennsylvania). 
547;  interstate,  various  devices,  single  permanent  authority  suggested, 
■,548-55o;   MetroptMuan   Planning   Act    (proposed)    (Mass.),  589-594; 
■  Metropolitan   Planning  Law   (Penn.),  5<M-397. 
K  Regional:    purpose    and    scope,   4;    relation    to   state    planning.    7; 
rehninn  to  cuunlv  planning,  7;  relaliua  to  metrupolil;(n  planning,  7; 
relation  to  interstate  or  international  planning.  9;   England.  509-510; 
United  Stai»,  powers  and  possibilities.  541 ;  state,  powers  and  pos- 
sibihties.  543.  544- 
13.  Rural:  relation  to  city  planning,  6. 
J       Planning  Acts.  <  .Tn:tda,  2f^5 :  Holland.  495-497;  England,  499-510;  France, 
^H         513-517,   '  '.  512-513;   Minnesota,  576-8;    Pennsylvania, 

^B        589.    Sec  :  UTIONAL  AND  STATUTORY  PROVI- 

^"^         SIONS.   1  I    ^  N.M.i..  i,\\V. 

Planning  Administration,  see  ADMINISTRATION, 

Planning  Auihorit:, ^'^MINISTRATION. 

Planning  Board  or  ne.  Mass.,  financial  results  of  setback.  iSj. 

See  also  St'lL.._i._. 
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PLANNING    COMMISSIONS:      i.    In    General;    a.    Me 
3.  Powers  and  Duties;  4.  Expenses;  5.  Particolar  Coi 
See  also  LOCAL  GOVERNMENTS. 
Cross-references;     AUMIXISl  RATION    (3.4)1  BEAUTY.  PRO- 

MOTION'  OF  (7,8);  CITIES  AND  TOWNS  (^     ...   Tut 
AND  WATER  FRONT   (4,  6.  7.  8);   HEIGH  i 

AND  DISTRICTS   (i);   MASSACHUSETTS    -.. ^,. 

SEY  (2):  NEW  YORK  (i>;  NEW  YORK  CITY   ij)  ;  I 
AND  PARKWAYS  (2.  4.  6.  8.  q,  to);  PLAN   (2.  4.  7) 
NINO  (II);  PUBLIC  IMPROVEMENTS  (2):  ! 
TIONS  AND  SUGGESTED  REFORMS  (I.  t^> 
(j>;  SETBACKS  (t);  STATE  (j,  4);  STREETii 
WAYS  (2);  TRANSPORTATION  (2,  5);  USE  LU 
AND  DISTRICTS  (i). 

I.  In  General:  definition.  204  note  14:  second  step  at  dcrclDpoiart 
planning  activities   in   United   States,  553-4;  tcmp^"""     "■   '    — ml 
nent,  discussion,  554 ;  planning  and  park  boards,  in  •; 

planning  and  art  commissions,  union  crilidied,  ^- . ,    4 ui» 

lated,  (>36-638. 

a.  Membership:  for  replottingr  under  Lex  Adickes.  109;  for  prcion- 
tion  of   New  York  City   Plan,  principle  of   &clrctioii«  zji  i  C^***^, 
Sii;  France.  51&;  appointment  under  special  law  or   city'*  5-t«m! 
powers,  554-5;  appointment,  various  methods.  555-^;  ;' 
fications,  ex   otTicio  and   lay.   556-7;   term   of   odice.   « 
secure   continuity.    557;    persomict    term    of    service    * 
57*^-7;  qualifications,  appointment,  Icrra  of  office    (N. 
poiniment,  qualiftcaiions.  terra  of  ofhcc  (N.  Y.),  581  ,  .j.^^. .......,_., 

(CUvdand.  0.».  ^7. 

3.  Powers  and  Duties:  rrpIotlinR,  86  note  71;  firnrrat   (C«njii1j).  iit: 
general    (France),   516;    advisory   or    admii' 
557-56,? ;  advisory  powers  only,  influence  on  > 

a    prerequisite   to    cit^'   action,   558-9;    advice,   uvcr    rulai^    !>>   al* 
council.    559;    over   city   council**    action    absolute,    55(>-cte:    rrport 


wlicrc  powers  advisory  only. 

prcrequibite  to  city  action,  sc^  , 

of  map,  Sfo-2;  matters  propiri,    ^mi.i.   m. 

of   features  referred  to  commission  properl; 

562:  should  be  limited  to  platinlia'     -,''.-•? 

report  to  city  council.  567;  rci 

567;    report    on    proposed   aiiu 

(Minneapolis),  576-7;  desiffns  of  publu 

ncsota).  577-8:  general  (N.  Y.).  5^^;  » 

report  on  mntters   referred  to  <N.  Y.> 

fore  recording   (N.  Y.).  583-4;  ecncrai 

Expenses:  Canada.  511;  New   '   : 

chuv-'tis    I  UKiier   propnvcd   md 

Particular  Corrmicti.-,nc  ■      1 

ning  of   Cities 

531  ;    Superior 

^3t*53J;     '  n    ot    Conservation 

boslun  ni'  rltstn'ct   (Mfi^s.),   '' 

(N.  J.),  550  iiuic   1 

pointmenf,  pnwerv    ' 

y,.     ^    ■         ■■ 


;it^ 
irtictioc- 


.Mi*a- 


I 
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Plan  CommUsion.  function  (N.  J.)t  603:  Sutc  Capitol  Planning 
CommUsion.  personnel,  appointment,  terms  o(  ofikc.  powers  atiu 
duties  (Cal.),  603  4. 

Planning  Executive,  see  ADMINISTRATION. 

Planning  JurisdicUon,  see  ADMI.\ISTR.\TlON. 

Planning  Law,  essential  provisions,  444,  history  (England),  4^510; 
mandatory  (France),  4y)  note  3,  mandatory  (England),  499-501; 
particular  laws,  see  PLANNING  ACTS.  Sec  also  CONSTITU- 
TIONAL AND  STATUTORY  PROVISIONS. 

Planning  Powers,  sec  POWERS. 

Planting  Shade  Trees,  legality,  38^-383  and  note  6.  See  also  BE-\UTY. 
PKUMO  i  ION  OF. 

Plats,  control  by  planning  commission  (Minn).  578;  approval  by  plan- 
ning commission  essential  to  recording  (N.  Y,),  5^-4:  approval  by 
city  plannmg  commission  essential  to  recording;  (Petin.),  58V;  ap- 
proval essential  to  recording,  statutes  tabulated.  631-Z  Sec  also 
CONSTITITIONAL  AND  STATUTORY  PROVISIONS; 
PUANNING  COMMISSIONS. 

Playgrounds,  sec  PARKS  AND   PARKWAYS. 

Pleading,  eminent  domain,  nccessitv  01'  alleging  specific  public  use.  55-57- 
.^cc  aUo  EMINENT  DOMAIN;  RECOMMENDATIONS  AND 
SLl.OESTED  REFORMS. 

Pleasure  Resorts,  formulation  of  plans  (France),  515.  Sec  also  CON- 
STITUTIONAL AND  STATUTORY  PROVISIONS;   PLAN. 

Pleasure  Vehicles,  cxclusi\-c  use  of  specified  streets,  183.  See  also 
AUTOMOBILES;  POLICE  POWER;  STREETS  AND  HIGH- 
WAYS. 

Plotting,  building  land  (Europe),  84:  adjacent  land,  excess  condemna- 
tion.  133.     Sec  also   EXCESS  CONDEMNATION. 

POLICE  POWER:  1.  In  General;  2.  Zoning:  3.  Beauty,  Promotion 
of;  4.  Setbacks;  5.  Replotting. 

Cross-references:  BEAUTY,  PROMOTION  OF  (4);  CONSTI- 
TUTIONAL AND  STATUTORY  PROVISIONS  (3);  EMI- 
KENT  DOMAIN  (1,  3):  HEIGHT  LIMITATIONS  AND  DIS- 
TRICTS (a);  LAND  (11):  NEW  YORK  (0:  RECOMMENDA- 
TIUNS  AND  SUGGESTED  REFORMS  C6.  15):  REPLOTTING 
(2);  SETBACKS  (3):  STREETS  AND  HICIHWAYS  (I2); 
UNITED  STATES  (2);  ZONING  (2). 
I.  In  General:  fundamental  in  city  planning,  13;  definition,  17;  not 
affected  by  5th  and  14th  Amendments  to  United  States  Constitu- 
tion. 18;  a^i  affected  by  usage  and  public  opinion,  19;  as  affected  by 
local  conditions.  20;  distinjruishcd  from  eminent  domain.  25 ;  ex- 
tends to  public  needs  deemed  such  by  public  opinion,  T47.  148;  traffic 
regulation,  183. 
a.  Zoning:  only  practical  method.  204  note  14  (3).  280;  application 
to  specific  planning  activities.  204  note  14  (4} ;  judicial  decisions, 
287  note  34;  East  Cleveland  case,  iSf). 

3.  Beauty.  Promotion  of:  general  discussion.  391-395;  constitutional 
aniendmenls,  3'M-3Q5 :  projtosed  constilutional  amendtncnt,  395  note 
2.'   (.it  p.  3'/t)  ;  European  practice.  396  and  note  i3. 

4.  Setbacks:  establishment,  i??  note  5. 

5.  Replotting:  compulsory,  6j,  64;  advantages.  85;  constitutionality  in 
United  States,  discussion,  142;  compulsory  joint  improvement 
analogous  to  replotting,   I4J. 

Police,  TrafBc.  at  congested  corners,  regulations,  1S3.  Sec  also  STREETS 
AND  HIGHWAYS. 
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Population,  Distribution  of,  function  of  stat«  planning,  8;  rdatkm  ID 
possible  regional  planning:  by  United  Stales,  541.  Sec  also  PUAV- 
NING.  STAiES;   L'NITEU  STATES  GOVERNMENT 

Port  Authority,  see  HARBORS  AND   WATER   ERONT 

Port  Zoning  in  New  York,  suggestions.  J78  note  aK.  See  also  il  \K- 
BURS  AND  WAThK  FRONT;  ZONING. 

Porticos,  encroachments,  allowance  and  removal,  175,  Sec  aI»o  EN- 
CROACHMENTS: ZUNE  REGULATIONS. 

Portugal,  legislation  tor  promotion  of  beauty,  396  note  24.  See  alio 
liEAUTV,   PKOMOTION   OE. 

Post  Offices,  planning  powers  of  United  States,  Sj6;  federal  CQWlfol  of 
subway  construction  under  New  York  City  post  offices^  5J6l.  5k 
also  UNITED  STATES  GOVERNMENT. 

Post  Roads,  planning  power  of   United   Stales.  9.     S>-  "ERECTS 

AND  HIGHWAYS;  UNITED   STATES  GOV!  . T. 

Posters,  see  C>UTD(.)<:)R  ADVERTISING. 

Power  to  Condemn  Land,  sec  EMINENT  DOMAIN. 

Power  to  Regulate,  see  REGULATIONS. 

Powers  of,  art  commission,  sec   BEAUTY.   PROMOT!  ir* 

of  .\ppeals,  see  BOARDS  OF  APPEALS;  cities,  v 
TOWNS;  communes,  see  COMMUNES;  District  of   ' 
DISTRICT  OF  COLUMBIA;    federal  govemmwn,    - 
STATES  GOVERNMENT:  local  governments,  see  L 
ERNMENTS;    Ministry    of    Health    <EngUna>,    *er 
OF   HEALTH:    New   York   City,   sec   NEV\'    '      * ''  za^ 

ning  commission,  sec  PLANNING  COMML-  -ft- 

ment.  sec  STATES;    United  Slates,  see   UM  1  .  -  -..^kV- 

ERNMFNT.     See  also  ADMINISTRATION ;  C  L 

Practice,  Zoning,  importance  of  uniformity.  272  note  17. .  PLAK* 

NING;  ZONING. 

Preliminary  Establishment  of  Utility,  expropriation  ^Fr;ince).  91,  Sm 
also  EMINENT  DOMAIN. 

Preliminary  Survey,  see  PLAN. 

Premises,  existing,  use  in.  sec  NONCONEOK.MING  USES. 

Preservation,  historic  or  artistic  structures  (German)),  «toj-403:  cblUKtcr 
of  special  localities  (Germany).  405.  See  also  UEAtrTY.  PRO- 
MOTION OF;  BULK  ZONING;  USE  ZONING;  ZOW* 
ING. 

Presumption,  validity  of  statutes.  21.  23;  reafoiiablme»  of  zooinflf  regv- 
lations  from  right  to  appeal.  572  note  52.  corni  t-ir**,  of  Jecni-jn  qI 
Board  of   Appeals.  575.     See  also   Ai'PEAl  \P. 

PF^LS:     CONSTITUTIONAL    AND    Si  V\- 

SIGNS;  Zf>NE   REGULATIONS. 

Prevention,  cncrnachinents  on  city  plan,  2^-39.  Sec  alM>  ENCROACH- 
MENTS;  PLAN. 

Prince  Edward  Island,  planning  law  modeled  on  English  Act,  510  oUr 
27.  Src  aho  CONSTITUTIONAL  AND  STATUTORY  PROVI- 
SIONS. 

Princinl«(i  nf  Zoning,  st:U'*tn/'nt  ^Ras^ett).  304  note  14:  inporttttce  ol, 
of.  27 J  :  ^cc  iUeo  zoning. 

Privahr  ^5,  w:   H' 

Private  Garages,  ^-c 

Private  Tntercfit*.  I  *.  plan*  refnilr«4  (France), 
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Private   L^nds.  sec 


niired  ( France),  515.  533' 
STATUTORY    PROVl- 
AN. 
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Private  Property,  regulation  under  police  power,  to  promote  beauty,  pro- 
posed constitutional  amendment,  395  note  22  (at  p.  396) :  expropria- 
tion for  promotion  of  beauty  C^rmany),  400  note  34;  outdoor 
advertising  on.  410-411.  See  aUo  BEAUTY,  PROMOTION  OF; 
CONSTITL'TIONAL  ANU  STATUTORY  PROVISIONS; 
EWlNEiVT   UOMAIK;  OUTDOOR  ADVERTISING. 

Private  Property  Rights,  proUction,  13.  See  also  CONSTITUTIONAL 
AND  STATUTORY   PROVISIONS. 

Private  Sale,  purchase  of  land  by  German  cities,  to  secure  increment  of 
value,  J74  note  23.     See  ako  TAXATION. 

Prizes  tor  most  a^li^t^c  buildings  ( France j.  407.  See  also  BEAUTY, 
PROMOTION  OF. 

Procedure,  see  ADMINISTRATION. 

Prohibition,  see  RESTRICTIONS. 

Profit  to  City,  result  of  excess  condemnation.  130;  eflFect  on  constilu- 
lionahty  of  excess  condemiiattou,  138.  See  also  EXCESS  CON- 
DEMNATION. 

Progressive  Tax,  constitutionality,  375  note  25  (at  p.  378) ;  outdoor  ad- 
vertising. 411  note  63  (at  pp.  417,  418).  Sec  also  OUTDOOR  AD- 
VERTISING; TAXATION. 

Projections,  ornamental  features,  402  note  43;  after  adoption  of  plan 
(Pnifsia).  454.  See  also  EMINENT  DOMAIN;  ENCROACH- 
MENTS; ZONE  REGULATIONS. 

Promotion  of  Beauty,  sec  BEAUTY.  PROMOTION  OF. 

Promulgation  of  Plan,  see  PLAN. 

Property,  definition.  cniii»ent  domain,  15;  municipal,  source  of  revenue 
to  city,  357-358;  purcha.se  by  city  suhjecl  to  mortgage,  avoidance 
uf  (Ubt  limit.  3^2,  purchase  by  city  on  instalment  plan,  avoidance 
of  debt  limit,  362.  Sec  also  CITIES  AND  TOWNS;  EMINENT 
DOMAIN. 

Property  Owners,  sec  LANDOWNERS. 

Property  Rights,  protection  in  both  federal  and  state  constitutions,  dupli- 
caiion  cause  of  delay.  45-  See  also  CONSTITUTIONAL  AND 
STATUTORY   PROVISIONS. 

Property  Tax,  local  taxation  in  United  States,  358.  See  also  TAXA- 
TION. 

Proposal  of  Plans,  by  local  authorities  or  by  landowners  (Saxony).  459> 
Sec  iilsn  LANDOWNERS;   PLAN. 
Protected    Districts,'*    use    foning    (Germany),    211.      See   also    DIS- 
TRICTS;  USE  ZONING. 

Protection,  art  treasures  in  France,  396-399;  places  and  objects  of  historic 
and  .irtislic  inlcrc-it.  French  law,  4J3-432;  private  property  riKhis, 
13:  property  rights  in  both  federal  and  itatc  constitutions,  duplica- 
tion cause  of  delay,  4s;  plan,  see  PLAN.  See  also  BEAUTY, 
PROM(VrinN  OP;  CONSTITUTIONAL  AND  STATUTORY 
PROVISIONS;   FRANCE. 

Protection  of  Law.  Equal,  see  EQUAL  PROTECTION  OF  LAW. 

Providence  (R.  I.),  .«ly.tutc  authori/ing  excess  cimdcmnation,  ISO;  ap- 
poinlrncn!  uf  plunniiiv!  Cfininu<isirtn  under  citv's  general  powers.  555 
note  21.  See  aUo  CITIES  AND  TOWNS;  EXCESS  CONDEM- 
NATION;   PLANNINC.   COMMISSIONS. 

Provision*.  Constitutional  and  Statutory,  see  CONSTITUTIONAL 
AND   STATUTORY   PROVISIONS. 

Prussia,  pawcr  of  cities  to  condemn  Ijiiid.  57  note  20;  excess  condemna- 
tion, statutes,  67  note  10;  replolting  staUites,  87.  105  and  note  90: 
use  zoning,  215-216:  btitic  zoning  NUMained  by  courts,  216;  Mousing 
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Lftw  I9i9,  220  note  21 ;  city  planning  or  Building  Line  Statalc  no 
dts6gurcfnent  allowed.  401 ;   planning  jurisdiction  in   sut^    ^n^  local 
authfirilics,  4.^9,  |ilaiining  law  of   1875  us  amenil<?d  in    ;  -7; 

advantages  and  disadvantages  of  control  over  new  buil'.  ;'>7; 

Street  and   Huilding  Line   Law  of    187*;  and   Housing   L^w   u;    ti>i3^ 
4f>6-474.      Sec    also    ADMINISTRATION;     BEALfTY.     PKftMO- 
TION  OF:  Bt'LK  ZOMNG;  CONSTITUTE  •^-  '^     'V^       ''  -.T- 
IT(.)KY      I'KOVISIONS:      EMINENT      1  SS 

CONDEMNATION;    HOUSING;    REPLOl......    ^....    ^wN- 

INC. 

Public.  riRhts   in   streets.    173-175.     See  also  STREETS   AND   HIGH* 
WAYS. 

Public  Building  Dlstricti.  Pacific  Coast,  277.    Sec  also  DISTRICTS. 

Public  Buildings,  cifcct  on  private  use  of  land.  11  .7: 

spaces    rcMrrvcd,    J8 ;    cunstruction,    excess    c  ^; 

rr*idcnfr  districts  (New  York  Cilyi,  JfS8;  siics.  ii'trr  vi  jir^Vfitrd 
plan  (France),  515;  commission's  powers*  501 -a;  design,  fr|«Ml  by 
commission  lo  city  council  (New  Jersey).  580;  ],—  •■■  --' — net 
to   planniiiK  commission    (New    York),   58^1 ;   with  of 

r»l  iniiiiu'    rommis&ion    (Cleveland,    O.),    587.      Sei-  i  Y, 

i  ION    OK;    CITIES    AND    TOWNS;  V- 

!  !i)N;  LAND;   PU\N ;    PL-ANNING  t  S. 

RLMDENTIAL  USES  AND  DISTRICTS. 

Public   Garaecs.  see  GAR  AGES. 

Public  Hcaltn,  dcstrn  property  injurious  to,  at  0  Nijc 

use.  IS.     Scr  al  NT  DOMAIN;   POUr 

PUBLIC    iMPROVEvitJNiS:      1.    In    General;    a.   jur  of 

Planning  Commission:  3.     Cost  and  Payment. 
Cru^s-ttlcrcncc*;      MEAUTY,  PROv.  itt.  ,v   .  .r   .  q  .  it 

ASSKSSMI'N  IS  (5.6)  ;  CITIES    V  ?-5 

A\'P  WATER   FRONT  fv  j'. .   T 
\  S    (J);    K 

K     .  .s   (5,  4.    :,: 

X.  In   General:  r^  .  io<i.  61. 

300;  bv  United  tics  of  rc. 

•k  Jnriidiction  of  Piannint:  Commiasiocia:  gia^ii 

mluion.  phrasing  open  to  criticisfli,  s6a;  refercnoe  lo  ptanotfif  oaoi- 
mbsion  iN.  J.).  ^. 
3.  Cost  and    Pkytoent:   increased   br  legal   restrKtiona,  43;    net  ky 
Jocal  a--'  *-"-     •  nr  tncifn  '•■  ?  t^^    13.'^  3J\  and  note  iJS;  extrtst  acJ 
dURctal  I'citig.  35-  iniatKiBg  so  as  to  avoid  M( 

limit.  -c   axTK>t)-  rsnnent5.    Vlt;   tioitBis  arra  «f 

4UC»^  ;ravnicnt   bv    abatlc  - ),  ^3;   fayasS 

by  gov  nf^^^-nf-    ^  Fnijlanf! 

Pobfic  Luidfc,  cvnUcn.iu;i                                -  oiUk  uie  ttan  tlt«  exiiciic 
ooe,  «A     See  aUo  E '  

Pttbfic   "  in   -  uii.tnrv.   ic7.    Soc  alsci  CITTES  AXO 

'TTLITIES 

Pabttc  .  ..^.li-*.  plancmg  law.  4&r    See  also  CITTES  AND 


suaa&>T£D 
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PnMk   „  M  ADMIK|STT?AT7nV 

KbBc  Open  apacMi*  aee  PARK 
FbUs  Opinfto^  rrlfttioe  to  poV 

tion  (or  invanoa  of  pror^ 

COiw»cwnatioifc.  jooe  ciwto. 
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TION;  POLICE  POWER;  REPLOTTING;   ZONE  CONDEM- 
NATION. 
Public   Ownership  as  basis  of   right  of  public  to  plan,   11.     See  also 

MUNICIPAL  OWNERSHIP. 

Public  Places,  disfigurcnicnt,  aesthetic  legislation  (Germany),  403-405. 
See  also  liEAUTY,  PROMOTION  OR 

Public  Properly,  ouidoor  advertising,  408.  Sec  also  OUTDOOR  AD- 
VERTISING. 

Public  Service  Corporation,  permitted  uses  of  structures  (Milwaukee), 
3aS.    See  also  PUBLIC  UTILITIES:  USES. 

Public  Squares,  see  PARKS  AND  PARKWAYS, 

Public  Use,  dehnition,  15;  necessary  allegations  in  eminent  domain  plead- 
ing. 55-57;  housinj;  of  people  of  limited  means,  57  note  ^o;  diversion 
to  other  uses  of  land  condemned  tor  specific  use,  57  note  20;  divert- 
ing public  lands  to  a  different  use,  by  a  second  condemnation.  58; 
definition  at  basis  of  decisions  on  constitutionality  of  excess  condcm* 
nation.  135.  See  also  EMINENT  DOMAIN;  EXCESS  CON- 
DEMNATION: HOUSING. 

Public  Use  Districts.  Alameda  (Cal.)  ordinance.  341-344.  Sec  also  USE 
LIMITATIONS  AND  DISTRICTS. 

PUBLIC  UTILITIES:    i.  In  General;  2.  Franchises. 

Cross-references:  BENEFIT  ASSESSMENTS  (3);  CONSTITU- 
TIONAL AND  ST.'\TUTORY  PFiOVISIONS  M;  EMINENT 
DOMAIN  (I);  NEW  YORK  CITY  (it);  PLAN  (O;  RECOM- 
MENDATIONS AND  SUGGESTED  REFORMS  (2,  17.  18); 
TRANSPORTATION  (7). 
X.  In  General:  part  of  city  plan,  37.  161.  S'S;  conformity  to  city  plan, 
enforcing:,  29  and  note  3;  definition,  161;  control.  162,  561-2;  public 
ownership,  167;  should  be  a  monopoly,  '68;  construction  or  exten- 
sion, 372  note  20. 
a.  Franchises:  necessity  of  scrutinizing,  161;  amendment  as  method  of 
control.  162.  163:  reser\'ation  of  right  to  control.  162.  163:  amend- 
ment, state's  right.  163;  taking  away,  as  method  of  contrnl,  163; 
model,  elements.  167-168;  expiration  at  same  time,  competing  utilities, 
168;  provision  for  municipal  ownership.  169-170. 

Public  UtiUty,  declaraUon  of  (France).  534.  See  also  EMINENT  DO- 
MAIN. 

Public  UtiUty  Use*.  Milwaukee  ordinance.  328. 

Public  Works,  see  PUBLIC  IMPROVEMENTS. 

Publicity,  for  city  plan.  558.    See  also  PLAN. 

Purchase,  tide  lands,  preferred  right  of  riparian  owner,  171  note  li; 
property  by  city,  avoidance  of  debt  limit,  jckj;  national  battlefields 
at  Quebec  bv  Canada,  ^2  note  3.  See  also  BEAUTY,  PROMO- 
TION OF,"  CITIES  AND  TOWNS;  LANDOWNERS;  RI- 
PARIAN mVNFRS. 

Purchasers.  1^  lands,  conditions  imposed,  English  practice,  73. 

See  alv  .s  CONDEMNATION. 

Purdy,  L..  hmioiy  of  public  officials,  44  note  I.  Sec  also  PUBLIC  IM- 
PROVFMENTS. 

Purpose  of.  city  planning,  i:  regional  planning.  4;  excess  condemnation, 
63.  129.  I.U:  ronp  condemnation.  63:  replotting.  63;  use  noning,  iqS- 
200:  zoning.  205  note  14  (7)  ;  New  York  City  zoning  resolution, 
330;  Alameda  (Cal),  ordinance.  2$^;  municipal  borrowing.  359-3^**: 

English   ^'' '"■■   -^    '  f>(  tooo-iO'-     ■'■-•■■•1  of  city  as  planning;  imit, 

490;  pl'  in  the  I  '.  "^02.     See  also  CITIES 

AND     ,. :..     ^aCESS    Cu...^-:  NATION;    PLAN:     RE- 
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PLOTTING;  USE  ZONING;  ZONE  CONDEMNATION;  ZON- 
ING. 
Puihcartft,  use  of  streets,  legality.  176.   See  also  STREETS  AND  HIGH- 
WAYS. 

Qualifications  for  Memberahip,  art  commission,  see  BEAUTY,  PRO- 
MOTION OF;  pUnning  commissions,  see  PLANNING  COMMIS- 
SIONS. 

Quebec,  battlefields,  purchase  by  Canada,  382  note  3 ;  regulation  of  archi- 
tecture of  buildings,  392  note  16;  planning  law,  512.  See  also 
BEAUTY,  PROMOTION  OF;  CITIES  AND  TOWNS;  CON- 
STITUTIONAL  AND  STATUTORY  PROVISIONS. 

Queensland,  excess  condemnation.  73  note  24.  See  also  EXCESS  CON- 
DEMNATION. 

Racial  Zoning,  definition,  constitutionality,  aoo;  Italian.  Jewish.  Syrian, 
Chinese  and  negro  quarters,  property  values,  200;  decisions.  287  note 
34.    See  also  ZONING. 

Railroads,  see  TRANSPORTATION. 

Rate  Fixing  Powers,  of  federal  government  as  related  to  possible  regional 
planning  by  U.  S..  S4i.  See  also  PLAN;  UNITED  STATES 
GOVERNMENT. 

Rate  of  Taxation,  see  TAXATION. 

Rates,  regulation  as  method  of  control  of  public  utilities,  162.  See  also 
PUBLIC  UTILITIES. 

Rates  of  Fare,  see  TRANSPORTATION. 

Real  Estate  Tax,  local  taxation  in  Germany.  England  and  U.  S.,  358.  See 
also  TAXATION. 

Rear  Land,  see  AREA  LIMITATIONS  AND  DISTRICTS. 

Reasonable  Return,  see  RETURN  ON  CAPITAL. 

Reasonableness,  zoning  regulations,  legality,  282;  zoning  regulations, 
judicial  decisions,  287  note  34;  zoning  regulation,  presumption  from 
existence  of  right  to  appeal,  572  note  52.  See  also  APPEAL;  PRE- 
SUMPTIONS; ZONE  REGULATIONS. 

Recapture,  franchise  of  public  utility,  169-170;  water  front,  171,  172.  See 
also  HARBORS  AND  WATER  FRONT;  PUBLIC  UTILITIES. 

Reclassification,  within  districts,  Alameda  (Cal.),  353.  See  also  CLASSI- 
FICATION. 

Recognition  of  Zoning  Principles,  importance,  272  note  17.  Sec  also 
ZONING. 

RECOMMENDATIONS  AND  SUGGESTED  REFORMS:  x.  Plan- 
ning;  2.  Plan;  3.  Eminent  Domain;  4.  Excess  Condemnation; 
5.  Zone  Condemnation;  6.  Replotting;  7.  Zone  Regulations  in 
General;  8.  Bulk  Regulations  and  Zoning;  g.  Use  Regolatioas 
and  Zoning;  10.  Streets  and  Highways;  11.  Setbacks;  12.  Land 
and  Landowners;  13.  Public  Improvements;  14.  City  Financing; 
15.  Beauty.  Promotion  of;  16.  Outdoor  Advertisixig;  17.  Pubbc 
Utilities;  x8.  Transportation;  xg.  Planning  Cotnimssions; 
30.  Boards  of  Appeals. 
1,  Planning:  should  be  in  advance  of  development,  3;  should  avoid 
housing  details,  5;  zoning  should  be  under  police  power,  260-281; 
should  give  city  specific  power  to  zone,  281 ;  regional  planning  by  fed- 
eral government,  wisdom  of  preparing  an  advisory  plan,  541-542; 
federal  power  of  investigation,  experimentation  and  advice  should  be 
exercised,  542  and  note  9;  advisability  of  state  regional  planning  to 
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consenre  state  resources,  544;  possibility  of  creation  of  local  public 
corporations  to  administer  local  planning,  545;  unwise  for  city  to 
extent!  its  planning  jurisdiction  beyond  its  own  limit,  546-547:  grant 
of  planninjf  power  to  county  government  unwise,  547;  wisdom  of 
establishinf<  local  governments  with  planning  jurisdiction  only  for 
areas  larger  than  and  including  cities.  547;  advisability  of  appoint- 
ing joint  commissions  from  two  or  more  cities  or  towns  with  juris- 
diction over  matters  of  joint  concern.  548;  single,  permanent 
authority  for  interstate,  metropolitan  district,  548-550;  advisable  that 
state  should  supervise  local  planning,  550-55^;  expert  assistance  in 
planning  by  state  to  local  communities,  553. 

2.  Plan:  content,  27;  control  over  public  utilities  should  be  used  to 
secure  conformity,  29;  approval  of  subdivision  before  recording 
should  be  required  to  insure  conformity,  3^;  new  method  suggested 
of  protecting  mapped  streets  by  requiring  permit  lo  build  contrary 
to  plan,  and  allowing  appeal  when  permit  refused.  34;  avoid  arbitrary 
zoning,  205  note  14  (8) ;  provide  for  proper  correlation  of  uses  and 
districts,  206-207;  avoid  elaborate  district  classification,  291;  grant- 
ing by  United  States  of  permission  lo  build  bridges  or  extend  bulk- 
head lines  should  be  with  reference  to  city  pUn,  not  navigation 
merely,  S43- 

3.  Eminent  Domain:  reduce  delay  and  expense  to  city  by  abolishing 
bill  of  rights  in  state  constitutions,  45-46;  reduce  expense  to  city 
by  debiting  landowner  with  value  of  benefits  received  from  im- 
provement, 48;  best  tribunal  in  large  cities  is  judge  without  jury; 
board  of  commissioners  works  well  only  in  small  communities.  53-54; 
important  to  reform  procedure,  55;  desirability  of  rule  permitting 
allegations  of  general  public  use  in   pleading.  55-57. 

4.  Excess  Condemnation :  protect  public  improvements  and  industrial 
enterprises  by  condemnation  of  adjacent  land.  61.  Sec  also  infra 
this  title;  STREETS  AND  HIGHWAYS;  PUBLIC  IMPROVE- 
MENTS. 

5.  Zone  Condemnation:  bad  conditions  in  unhealthy  area  can  only  be 
met  by  condemnation  of  entire  area,  replanntng  and  sale,  63. 

6.  Replotting:  should  be  under  public  supervision,  62-3;  should  be  by 
compulsion  of  landowner,  63 ;  should  be  under  police  power,  not 
eminent  domain,  85 ;  should  be  compulsory  where  subdivison  is 
faulty.  85. 

7.  Zone  Regulations  in  General:  should  not  be  retroactive,  201 ;  re- 
duce nonconformity  gradually  by  restricting  renewals  and  repair. 
203-203 ;  proper  framing  of  provisions  excluding  uses  from  dis- 
tricts. 268  note  11;  avoid  discretionary  powers  of  officials  in  ad- 
ministering, 270;  must  be  rc-asonablc  and  protect  all  in  a  particular 
classification  equally,  282- 28j ;  should  be  stabilized  by  restrictions  on 
power  to  amend.  5<^;  should  be  quick  hearing  on  violations  and 
right  to  appeal.  569;  should  be  simplified  and  enforced  justly  and 
with   least   pi^ssihlc  hanlship.   576. 

8.  Bulk  Regulations  and  Zoning:  to  secure  light  and  atr 
from   congestion,   make   height  and   area    liniiiattons  by 
limit  bulk  of  buildings  to  conserve  public  health,   ro^t:  co 
struction  of  tall  buildings   by   zoning   restriction 
regulations    to    existing    conditions,    difrcrcnt    in 
bulk  zoning,   108;  avoid  too  lax  height  and  arr  < 
276. 

9.  Use  Regulations  and   Zoning:  establish   " 
values  and   secure  permanent  improvements 
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possible  to  establish  a  single  family  house  dbtrirt,  373- 
nccc*<sary  to  exclude  heavy  industry  entirely  Ironi  city,  zoni 
same  purpose,  278. 

10.  Streets  and  Highways:  lay  out  street  system  to  obtain  bloda  thM 
will  subdivide  into  lots  of  proper  form  and  ar  "  '  >n  i(rec4 
system  should  be  rcplottcd,  142,  city  should  i  ■  sirerts, 
not  mefcly  an  easement.  173-174;  remove  cm  -^--fve 
congesiion,  175:  taking  land  for  streets,  con  lii 
wide  strips  or  narrow  strips  with  setbacks,  17 . ,  _,  i'^rll 
business  and  traffic  streets,  saving  of  expense  by  setbacks  and  J^ 
strictions  on  renewal  or  repair.  181. 

11.  Setbacks:  important  at  conicrs  of  trat^c  streets*  181  i  to  maintiin 
neighborhood  character  and  land  values.  181 :  should  be  roade  lOJl 
of  city  map,  183. 

la.  Land  and  Landowners:  control  land  development  by  allowing  laai* 
owner  to  classity  land  as  agricultural  at  reduced  lax  rate  Or  at 
building  at  increased  rate  (Canadian  method  I.  42;  extension  of  C3t7 
limits  into  agricultural  lands,  agreements  with  owners  as  to  taxcsv 
546;  important  that  zoning  law  should  authortee  regulation  of  che 
of  vacant  land,  566  note  43.  See  also  infra  this  title  CITY 
FINANCING. 

13.  Public  Improvements:  pay  for  public  improvemmts  by  benefit 
assessment  or  preferably   by  excess   condeirr  'trrc   potiiUe, 

I3H-I39.     See  also  infra  this  title,  CITY   Fi: 

Z4.  City  Financing:  constitutional  or  statutory  hriiii;^:ion  on  amacmt  I0 
be  raised   bv   taxation   should  be  liberal.  35S-359;   penn»»«Bl  pobltt 


I 

Li 

4 


stRicing  food 

imh  100  Mr. 

•^f^rtam  CSV" 

tq{  ftdf' 

-d  bx  a 

■  ^nenm, 


improvf merits    should  be  financed   by   bond  i*«" 

requirements,  correct  principle.  360;  do  not  '■ 

360;  borrowing   for  current  expenses  advisaL  . 

ditions,  j6i ;  deduct  from  debt  limit  money  spent 

supporting  municipal    enterprises,   361  ;    make    ihn 

public  improvement  contribute  to  its  cost   to  ext 

ceived,  363-364;  establish  area  of  assessment  to  tn 

not  merely  abutting  landowners,  367-36S;  benefit  aiso^^nuiits  iboald 

not  be  restricted  to  streets  and  parks,  but  extended   to  puhlk  im- 

provements  generallv.  ^yi- 

15.  Beauty,  Promotion  of:  should  be  under  police  power  v.  iia- 

tion   is   reasonable  and   proper.  391;   preservation  of  hi.; ,-.*ce» 

should  be  by  eminent  domain,  405 ;  maintain  by  re^uUtions  rsthtfie 
standards  for   special  localities.  405-406. 

16.  Outdoor  Advertising:  public  control  of  advi 
should  be  exercised  to  cut  down  sixc  and  t" 
taxation  of  advertisements  in  strtei  cars  a- 
public  places,  409,  411;  keep  advertising  out  . 
hoods  by  establishing  advertising  districts*  or  ^iinjci 

aia 
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Public    Utilities:   scrutir*- 
public  control.  161-162;  f 
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competing  companies  at  same  time,  168;  in  case  of  competing  com- 
panies, provi.k*  for  joint  use  of  tracks  and  free  transfers,  168;  street 
railway  shuuIJ  be  monopolistic  and  regulated.  1C8;  m  hguring  fair 
return  on  capital,  consider  extensions  as  part  of  entire  s)sicni,  168, 
conditions  of  fjrant  of  permit  to  lay  trades.  16S;  municipal  revenue 
from  traiisporlaliun  companies  not  advisable,  168. 
19.  Plajinin^  Commissions:  important  to  study  forci^  planning  ad- 
ministration, 443-4.J4,  448;  commission  should  be  permanent,  $$4; 
power  of  appointing  should  be  in  mayor  solely.  556;  small  com- 
missions advoialed.  556;  should  have  assistance  and  advice  of  city 
officials.  557 :  little  need  of  city  attorney,  as  such,  in  membership. 
557;  law  providing  that  recommendations  can  be  disregarded  only 
by  two  thirds  vote  of  city  council,  unwise.  559;  planning  power 
should  not  be  divided  between  commissions  and  city  authorities,  but 
city  authorities  should  not  have  power  to  act  until  commissions 
have  made  report,  559;  planning  by  giving  comniission  absolute 
control  over  city  action  ill-advised,  559-560 ;  unless  planning  commis- 
sion performs  duties  of  an  commission,  "design"  of  features  should 
not  be  referred,  562;  care  exercised  on  determining  matters  and 
details  to  be  referred,  562;  "public  improvements,"  grant  of  power  to 
commission  over  should  not  be  phrased  so  broadly  or  indefinitely.  56^; 
duties  should  be  limited  to  planning,  562-.1:  do  not  combine  plan- 
ning and  park  boards.  562  note  .)3 ;  do  not  combine  planning  and 
art  comniissinn«.  565. 
30.  Boards  of  Appeals:  creation  of  Boards  of  Appeal  should  be  by 

I  statute.    573:    function   shouhl   be   limited    to   deciding   appeals   and 

'  allowing  exceptions.  573;   court   should  not   suhMitute  its  judgment 

for  tliat  of  Board  in  solution  of  zoning  difficulties,  575. 

Reconstruction,  aflcr  catastrophe,  plan   required    (Prussia),  453;  build- 

,  tngs  destroyed  by  catastrophe  (Saxony),  475,    See  also  PLAN,  RE- 

I  PLOTTINCr 

Recording,  requirements,  means  of  citv  control  over  private  developments, 
32.    Sec  abo  CITIES  AND  ToVVNS;  LAND. 

Recreation  Grounds,  see  PARKS  AND  PARKWAYS. 

Reference  to  Commission,  matters  included,  detail,  561-2.  Sec  also 
PLAN;  PLANNING  COMMISSIONS. 

Regional  Plaruiing.  see  PL.\NNING, 

Regulation,  use  of  private  land,  12;  use  of  property,  taking  by  eminent 
domain.  18;  height,  area  and  use  of  buildings,  part  of  city  plan, 
^7;  rates  and  service  as  method  of  control  of  public  utilities.  16^; 
traffic,  183:  parking  of  vehicles.  183;  tax  rate  in  cities  (Europe), 
359;  excessive  municipal  borrowing  (Europe),  360;  private  property 
under  police  power  to  promote  beauty,  proposed  constitutional 
amendment.  395  note  23  (at  p.  396);  outdoor  advertising,  408-411; 
pilotage,  state  and  federal.  538;  outdoor  advertising,  statutes  tabu- 
lated. 636:  area  of  buildings,  see  AREA  LUllTATIOXS  AND 
DISTRICTS;  height  of  buildings,  see  HEIGHT  LIMITATIONS 
AND  DK*^TRtCTS.  See  alv^  BEAl'TY.  PROMOTION  OF; 
CITIES  AND  TOWNS;  CONSTITUTTONAL  AND  STATIT- 
TORY  PROVISIONS:  EMINENT  [Mr  HARBORS  AND 
WATER      FRONT;      OLTDOOR  I  SING;      POLICE 

POWER;  PUBLIC  UTILITIES;  STkrr  1.-.  .AND  HIGHWAYS; 
TAXATION:  TRANSPORTATION:  USE  LIMITATIONS  AND 
DISTRICTS. 

Reg\ilations,  bulk,  see  Bl'LK  REGULATIONS;  fire  proof,  see  FIRE- 
PROOF    REGULATIONS;     retroactive,     sec     RETROACTIVE 
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REGULATIONS:     structural,     see     STRUCTITRAL     REGLXA- 

TIONS;   zoning,   see  ZONING  REGULATIONS. 
Regulatory  Legislauon.  sec  POLICE  POWER. 
"Regulatory"    Street    Plans.    Italy.    445.      See    also    STREETS   AND 

HIGHWAYS. 
Rehousing,   evicted    tenants,   excess    condemnation,    Engluh   practice.  7> 

See  aUo   EXCESS  CONDEMNATION;  REPLOTTING;   ZONE 

CONDEMNATION. 
Relocation,  of  Works  of  Art,  planning  commifsioD   (QevclaDd,  Ohio), 

587;  art  commission  (New  York  City),  587.     Se<   alao   BEAITTV, 

PROMOTION  OF. 
Remnants,  elimination,  purpose  of  excess  condemnation  '3*  "^^^ 

tion,  constitutionality  of  statutes,  135:  condemnation   (i  -iS^- 

452.    Sec  also  EXCESS  CONDEMNATION, 
Retnorai,  slums   (England),  8o-8j;  slums,  criticism  of  English  mctbodi, 

^-^Jt;  slums,  necessity  of  co-ordinaiion  with  city  plaQning,  83:  (S^ 

crnachmcnts,    175 ;    nonconforming    structures    (Los    Ansdcs).   Jet , 

works    of    art    (Cleveland.    O.).    -^~ '-        '     "•     '  v— -    '■■- 

Cilv),  '^Sj.    See  also  BEAUTY.  F\ 

MIiNTS;    NONCONFORMING    ^.-- — :.  ,     i_-.---   - 

ZONE  CONDEMNATION. 
Rents,  effect  of  large  tenement  houses  (Certnany),  aigt    See  aboLAKP. 
Repair,  of  nonconforming  structures,  see  NONCONFORMING  STRL^ 

TURES. 
Replanning.    essential    in    zone    condemnation.    6a :    • " 

(France),    ^14    note    34.      See    also    DEVASTA 

ZONR  CONDEMNATION. 
REPLOTTING:     1.  In  General;   a.  Police   Power  or  Etmocot  Do- 
main; 3.  Procedure;  4.  European  Practice. 

Cross-references:         .XDMINISTRATION       ($) ;       ' 

TIONAL   AND   STATUTORY    PROVT-IOV^    fo^ 

DOMAIN    (3);  ENGLAND   (10);  E>  i 

(6);    GERMANY    (0);    PLANNING 

POLICE     POWER     (5) ;     RECOMMl.U  - 

GESTED  RFFORMS   (6.   10):   UNITED  . 

CONDEMNATION  (O. 
I.  In  General:  definition.  62;  only  in  absence  of  costly  structtves.  ^ ; 

distinguished   from  zone  condemnation.  6^^;  after  rhcs.  ». 

comtniisions.  86  note  71  :  need  of  in  the  United  > 
X  Police  Power  or  Eminent  Domain-  .•,.mt*..i.,,rt  ,„    ^jj  poSor 

power.  63.  (»4;   nndcr  police   i  ndcr  csttincn; 

domain  in  few  cases,  85:  consi:  ,.';  cocilpabm 

joint  iinprovrinents  on  at!alt>Ky.  143,  144.  146. 

3.  Procedure:  petition  of  landowners  preliminary  finding  of  poiUic 
utility.  85. 

4.  European  Practice:  SwitxerUnd.  Company.  6^1^;  Zorkhi  M^  4^;J 
Aiistro-Hungary.  87;  Fr  *  n-the-Main  (Lex  Adkiwi),  ia6- 
127;  Prussia,  451;  Saxoi 

Report  of  Planning  CommisiivM.  ...    PLANNING  COMM»==="^^'<. 
Repurchase   by   Owner,  excess  condemnation,   131,     Sec   ;.  :-SSi 

CONDF\T\'  \TT'   \* 
Research,  sec  1  ^. 

Reser-.-arions  '  :  buiTrlrnfil  *n6  MtU^.   ^.     5eT  l^i>~■ 
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Residential  Class  Rales,  Du&scldtM-f  ordinance.  259^  Sec  also  RESI- 
DENTIAL USK5  AKD  DISTRICTS. 

Residential  Land.  classiBcatioxi  and  taxation  (Canada),  41.  See  also 
LAND. 

Residential  Neighborhoods,  outdoor  advertising.  4T2-41q.  See  also 
OUTDOOR  ADVF.RTIS1NG;  RESIDENTIAL  USES  AND 
DISTRICTS. 

Residential  Streets,  suburbs,  ace  setback*,  178:  regulation  of  traffic  (Prus- 
siri).  47-1.    See  also  SETRACKS:  STREETS  AND  HIGHWAYS. 

RESIDENTIAL  USES  AND  DISTRICTS:  i.  In  General;  2.  Dwell- 
ing Houses;  3.  Tenement  Houses:  4.  Apartment  Houses;  5.  One 
Family  Houses;  6.  Two  Family  Houses;  7.  Attached  Houses; 
8.  Detached  Houses;  9.  Residence  Districts  in  General;  10.  One 
Family  House  Districts;  11.  Two  Family  House  Districts; 
13.  Residence  Exception  Districts. 

Crofi-i-referfnces:  UKAITY,  F^ROMOTION  OF  (7):  CONSTI- 
TUTIONAL  AND  STATUTORY  PROVISIONS  (5);  GER- 
MANY («;);  INDUSTRLVL  USES  AND  DISTRICTS  (4): 
LAND  f!l):  MASSACHUSETTS  (4);  NEW  JERSEY  (3); 
NEW  YORK  CITY  <6)  ;  ORDINANCES  (i);  OUTDOOR  AD- 
VERTISING (4);  RECOMMENDATIONS  AND  SUGGESTED 
REFORMS  (9,  16):  SETBACKS  (4);  STREETS  AND  HIGH 
USE  ^"        "       


(IJ) 


LIMITATIONS      AND      DISTRICTS 


WAYS 

(3). 

1.  In  General:  jroning  regulations,  ao3;  exclusion  of  residences  from 
heavy  industrial  districts,  criticism.  277:  design  and  appearance  of 
residences  n-giilattd  (Prussia),  47.?.  residence  rcKutalioo*  n«t  in- 
cluded in  New  York  zoning  law,  566  note  43. 

a.  Dwelling  Houses:  number  10  acre  (Knyland).  503-504:  regulations. 
East  Birmingham  (England)  scheme,  507  note  20;  location  (Gal. 
and  Oregon).  566  note  43- 

5.  Tenement  Houses:  promulgation  of  regulations,  function  of  stale 
planmng.  8;  replacini?  private  liou^e**  alonji  subwny  routes.  i6j;  fire 
proof  regulations,  elTect  in  New  York  and  Chicago,  iv^.  exclusion 
from  single  family  house  districts,  205  note  14  (»3)  ;  •'ffcct  on  rents 
in  Germany,  219;  Dusseldorf  ordinance,  j6o;  in  residence  districts 
(New  York  City).  jCjS:  desirability  of  segregating,  ^73-^74  ao'l  nrnc 
19:  exclusion  from  districts  as  part  o(  systematic  zoning,  constitu- 
tionality,  opinion  of  Massachnsctts  justices,  a>^);  expropriation  of 
land    for    (Prussia),   455;    location    (Cal    and    Oregon),   566    note 

•13. 
4.  Apartment  Houses:  exclusion  from  single  family  bouse  districts, 
305  note  14  (13) ;  effect  on  rents  in  Germany,  210:  Duaseldorf  ordi- 
nance,  2S9-2l'0,   garden,    in    New    York.   siguiTicance.   27^  ootc   at3; 


i  ordinance,  352;  regula- 

.    v..,-L-  i:,t.'   r^^sons  for 

^3.    Sec 


location    (Cal.  and  Orr 

5.  One  Family  Houses 
tions,  Duxicldorj  ordin.i 
failure  to  protect,  -174; 
also  intra  this  title,  0\ 

6.  Two  Family  Houaea:  liusscbiorf  ordniance.  is^-jtti  ;  location. 
(Cal.  an<l  OrcKoi^L  V»6  nn'.r  .;3,  See  also  iufra  this  ^lle,  TWO 
FAMILY  lIorSE  Dl 

7.  Attached  Houses:  :,  2(So;  Fmnkfort.  a6a  (No.  O  ; 
Ct'1'  1  No.  2)  "n.  3);  Munich,  j^  (No. 
4)  .                   )'ji ;  East   '  id)  scheme,  508  note  ao; 

locatit-'ii     1  ».  jl.    and    OrcjJoiM,    y.n_-    min.     j^y 
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8.  Detached  Houses:  Dusscldorf,  260:  Frankfon.  262  (Na  1): 
Cologne.  262  (No.  2);  Karlsruhe.  263  (No.  3):  Munich,  364  (Nol 
4)  ;   Saxony,  491, 

9.  ReBidencc  Districts  in  General:  loning  regulation*  in  ifcmral 
note  14  (13) ;  Frankfort,  214;  Toronto,  265;  I-os    ■ 
York  City,  uses  permitted  and  excluded,  268;  dc.>i 
gating  single  family  houses,  273-274  and  note   l*j;   r>.\. 
criticism,  273-274  and  note   19;  business  excluded,  c*  ■ 
discussion.  285,  2S8;   manufacturing  exchidni,  con 
287  and  note  36;  how  far  can  subdivision  legally 
292;   New  York  City  zoning  resolution.  307;   use - 
waukce),  325-326;  Alameda  (CalJ,  341.  342,  Prii 

other   buildings   allowed,    Fast    Birmingham    {Engl ;     .^ -, 

note  20.     Sec  aUo  GARAGES. 

xo.  One  Family  House  Districts:  exclusion  of  apartment  hooscs.  Aati, 

tenement  houses,  etc.,  205  note  14  {13)  ;  desirability  273-274  and  n">'t 

19;  power   to  create   under    New   York   City   charter,  275  note  2i; 

judicial  decisions,  284  note  34:  legality  considered,  2r;2. 

XI.  Two  Family  House  Districts:  ju'Hcial  decisions.  2S4  note  34;  tS* 

elusion  of  tenement.   lethality   Uiiscttlcd.  291-202. 
la.  Residence    Exception    Districts:    tight,    unobjectionable   iodttitricf 
permitted   (Los  Angeles),  267. 

Resorts,  formulation  of  plans  required   (France).  515.     Sec  also   PLAK, 

Resources,  state,  conservation,  function  of  state  planning,  8;  cooMrvabo* 
by  regional  planning,  possibilities,  544.  See  also  PLANNING; 
STATES. 

"Responsible  Authority."  see  ADMINISTRATION. 

Restoration  of  Existing  Buildings,  zoning  resolution  (New  Yoric  Qryl. 
^22-^23.  See  also  NUNXONFORMING  BULKS:  NONCON- 
FORMING STRUCTURES:  NONCONFORMING  USES. 

Restrictions,  efTect  on  cost  of  public  improvemrnT  •  '-id  mold,  ex- 
cess condemnation,  130:  land  taken  undci  condrmnUvia 
statutes^  131;  deeds  supplementing  zoning  '■  *"^  "■-•-  -' 
(11);  building  freedom  imdcr  German  law.  : 
ing  on  unplanned  areas  (Sweden),  462;  area  i- 
LIMITATIONS  AND  DISTRICTS:  height  oi  t  >ce 
HEIGHT  LIMITATIONS  AND  DISTRICTS.  S  X- 
CESS  CONDEMNATION;  PUBLIC  IMPROVEMENTS.  ZONE 
REGULATIONS. 

Resubdivision  of  Land,  dcvastatrd  regions  (France),  ^14  note  34t  5e* 
aUo  DEVASTATED  REGIONS;   SUBDIVISIONS. 

Retrocession  of  Expropriated  Land,  to  former  ' — -    ■  ^-^-roe),  tQl 

See  aUo  EMINENT  DOMAIN;  LAND:  L  ' 

Retroactive  Regulations,  building,  tQi ;  zonmg  fU:.^  _„„..:,.  -:ai ;  coo* 
ing  (l^s  Angeles).  267;  zoninp  (New  York  Otyl,  a6&  Sec  aba 
ZONE  REGULATIONS;  ZONING. 

Return  on  Capital,  transportation  companv's  rir' 
of  track  extensions.  168.  See  also  PUliUC  L 
PORTATION. 

Revenue  for  City,  from  transportation  companies^  16&    See  !ES 

AND    TOWNS;    I-*'  "     ""  *""^n  \TIONS    AND    51  .i' .r-:>rED 
kEEOKMS;  TRA,\  V. 

Rever=^l    '^f   n*ci«;^r,  ,.rii»,.*     Ji^^f-i   q{   Ap|ialt|  jft^ 

Rever  .  -  *  Krance),  «tt. 

aUo  iiMlNENT  DuMAlN ;  LAND;  LANLKiVVNERS. 
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Review,  proceedings  on  appeal  from  Bnard  ol  Appeals,  297;  decisions  of 
planning  authorities,  by  noard  ot  Appeals,  509.  See  also  APPEAL; 
bOAKHS  or-    APPEALS:   PLANNING   COMMISSIONS. 

Revision  of  Building  Plans,  llurenus  of  Buitdinj;  Advice  (Germany),  406 
note  54- 

Rhode  Island,  eonslituiional  amendment  authorizing  excess  condemnation, 
iji  and  notes  17  and  22,  149;  owner's  right  to  repurchase,  excess 
condemnation,  132;  statute  authorizing  excess  condemnation  in 
Providence,  159.  Sec  aho  CONSTITUTKjNAL  AND  STATL'- 
TORY  PROVISIONS;  EXCESS  CONDEMNATION;  LAND- 
OWNERS. 

Right  of  Private  Property,  constitutional  guarantees.  13.  See  also  CON - 
STITt'TIuNAL  AND  STATUTORY   PROVISIONS. 

Riparian  Owners,  see  NAVIGABLH  WATERS. 

Roads,  Ia%inK'  out,  funcli'.'n  ot  state  planning,  8.  See  also  STATES, 
STKFETS  AND  HIGHWAYS. 

Roadway,  use.  traffic  rcKnilations,  183.  See  also  POLICE  POWER; 
STKI-KTS  AND  HIGHWAYS. 

Rochdale  (England)  scheme,  houses  to  acre.  503  note  14. 

Roof  Signs,  I'.cight  and  setback  restrictions  (New  York  Citr),  41Q  note 
67:  forbidden  (England).  4^1.  Sec  also  OUTDOOR  ADVER- 
TISING. 

Roumania,  legislation  for  promotion  of  beauty.  396  note  24.  See  also 
BHAUTV.  PROMOTION  OF. 

Routes,  Transportation,  relatioti  to  citv  growth.  162;  city's  power  to 
control,  164.  See  also  CITIES  AND  TOWNS;  TRANSPORTA- 
TION. 

Royal  Building  Board  (Sweden),  influence  over  town  planning.  464. 
Sec  also   TLANNING;  SWEDEN. 

Ruislip  Northwood  (England),  houses  to  acre,  503  note  16;  use  districts. 
504.     See  also   USt  LIMITATIONS. 

Rules  of  Damages,  condemnation  proceedings,  47-51.  See  also  EMI- 
NENT DOMAIN. 

Rules  of  Interpretation,  see  INTERPRETATION. 

Rules.  Zoning,  m-c  ZONE  REGULATIONS. 

"Rural  Buildings,"  definition.  Diisseldorf  ordinance,  252.  Sec  also 
ZONE  REGULATIONS:  ZONING. 

Rural  Land,  classiHcation  and  taxation  (Philadelphia),  42  note  21.  See 
alio  LAND;  TAXATION:  ZONING. 

Rural  Planning,  see  PLANNING. 

Ruskin,  Lectures  on  Art.  object  of  art.  381.  Sec  also  BEAUTY.  PRO- 
MOTION OF. 

Russell  Sage  Foundation,  survey  of  procedure  in  eminent  domain,  51, 
55.    See  also  EMINENT  DOMAIN. 


St.  John  (New  Brunswick),  planning  schemes.  512  note  ta     Sec  also 

PLAN;  PLANNING. 
St  Louis,  business  structures  about   parks,   prohibition,  387  note   13    (at 

P.3S8)- 
TIONS. 


p.  388)-    Sec  also  PARKS  AND  PARKWAYS 


3n,  387  t 
;  ZONE 


REGULA- 


Sale  of  SuperfiuouB  Lands,  sec  EXCESS  CONDEMN.\TION. 

Saloniki.  r-rp!<'Hing  provisions  summarised.  87  note  76.  See  also  RE- 
PLOTTING. 

Sftiidwich  Men,  right  to  use  slrecls,  175.  See  also  STREETS  AND 
UIGliWAVS. 
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Sanitary    Engineering,   relation   to    city   pluming,   5, 


Sec  also    PLAN* 
See  aUo  ZONE  REGULA* 


htrisitiftio*. 


ry    K 

Nixr. 

Sanitary  Ordinances,  France,  514  note  34. 
TIONS. 

Sanitation,  cities  f France),  76;  soil  (France),  515.  Sec  aUo  CITIES 
AND  TOWNS;  LAND. 

Saskatchewan,  Town  I'lanning  Act.  265  note  3:  self  support;  ipal 

enterprises,  debt  limit.  361  note  3;  benefit  asse«sni^fH<        .  jo; 

statutes,  promotion  01   beauty.  ^2  note  j;   r,  u    innkliati, 

etc..  about  municipal  centers,  393  note  16;  pi  1  tnodeled  oo 

English     act,     S*"^    note    27;     toning     rcuuUtun^  "  '  * 

BKAl.'TV.     FKOMOTIOM     OF;     BENEFIT       > 

CITIES    ANI-)    TOWNS;    CONSTITUTIONAL    . 

TOKV   PROVISIONS;  ZONE  REGULATIONS. 

Saxony,   rcplotting  statutes,  87,   105   ami   note   '/Ci .    i>l,-i?ininff 
44g:  planning  l^w  of  i*x;<>-ig04.  4S7-462 
405.     See  also  ADMINISTRATION;  ^ 
STATUTORY  PROVISIONS;  REPLOTTINU. 

Scenic  Land,  sec  LAND.     Sec  also  RFAUTV.  PROMOTION  OR 

Scheme,  English  practice,  51^-503.     See  also  PLAN. 

Schenectady,  planninK  amJ  park  boards.  con&oliHation,  S^2  note  JA.  Sec 
aUo  CRITICISMS.  PARKS  AND  PARKWAYS;  PLANNING 
COMMISSIONS. 

Scope,  city  planning.  4;  state  and  national  planning.  &  Sec  also  PLAN- 
NING. 

Scotland,  English  planning  law  of  1909,  with  modtficattofis,  in  force.  }ia 
See  also  CONSTITUTIONAL  AND  STATUTORY  PROVI- 
SIONS. 

Seaside  Resorts,  formulation  of  plans,  requirement*!  (Fram  ^«€ 

also   CONSTITUTIONAL   AND   STATUTORY    PR.  ^S; 

PLAN. 

Secretary  of  War,  authority  over  harbor  lines.  540.  S«  also  HARBOItS 
AND  WATER   FRONT. 

Self-Government,  local,  sec  LOCAL  SELF-GOVERNMENT. 

Self-Supporting  Municipal  Enterprises,  debt  limit.  361  and  note  3.  See 
also  CITIES  AND  TOWNS. 

Semi-residential  Use  District,  defmititm.  rc-i'"  *"'  ^8  ncie  jflL  See 
also   RESIDENTIAL  USES  AND  DL- 

Service,  regulation  as  method   of  control  of  '*>'-*     »•*"-   *t>v 

portation    Gc»mpanics.    control     by    city  -<* 

mcnts  between  city  and  transportation    "  -1 

Sec  also  CITIES  AND  TOWNS;  CONTRACTS;  TRANSPOR- 
TATION; PUI^LIC  UTILITIES. 

Servitudes,  sec  EASEMENTS. 

SETBACKS:      i.  In    General;    a.  Legislation;    3.  ConsdradonaBty; 
4.  Location. 
Cro.'is-rtfcrcnccs:       CONSTITUTIONAL     AND     S:  WY 

PROVISIONS   (5.  9)  I   r-'-^  '-•-    -—     '  — ' 

MASSACHUSETTS    (.1 

C1T^'    i  fi    -\      (  iI.M  )I  V  A  -.,    ,    _,    ,  , 

^   (4);   ; 

f-  MS    (10^    I..  .    .        ,.   . 

WAYS  (i-f.  I3>. 
I,  In  General:  part  of  dty  phrt.  ^r.  *:i5r  notr  itr  urAfrall^ 
United  Stale*.  177  n^^ 
in  orditianoes,   177; 


< 


« 


INDEX 
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178;  advantaf^cs,  179.  i8i-i8j;  cosl»  181-183;  fr«H  before  ercclioo  of 
structures  (Frankfort),  22y  (sec.  8);  effect  on  height  Umilatii-ms 
(New  York  City).  270;  omsidcration  of  wsihrttcs  required  (Ger- 
many), 401 :  history  ([uiglan<I>.  40B;  jurisdiction  of  planning  com- 
missiont,  561-2;  powrr  of  city  to  fix  (IVnn.),  587, 
3.  Legislation:  .Viassachusetts.  177  note  6,  164:  Nevr  York  City.  180 
note  7;  Indiana,  1S4;  New  York,  185;  Frankfort,  23f)  (sees,  8  and 
9),  23^241  (*cc.  4);  Dusscldorf,  J.S4.  26a  i6i ;  Cologne.  263  (No. 
2);  karUnihe.  J63  (No.  3);  Munich.  264  (No  4);  Mew  York 
City.  2?o:  Oevcland  (Ohio).  280  note  31 ;  Milwaukee.  380  note  3t. 
33*  333.  335;  Pans,  A02  note  43;  IVussia.  452.  Saxony,  476.  477. 
480;  East  Birmingham   (England).  506  note  io\  statutea  Ubalatcd, 

033. 

3.  CotistitutionaUty:  e5i;*blishnncnt  without  compensatJon  under  police 
power.  177  note  5:  constitutionality  unquestioned.  183:  constitution' 
ality  discussed.  279-280. 

4.  Location;  suburban  and  minor  residential  streets,  17S;  suburban 
business  and  traffic  streets,  179;  central  business  and  traific  streets. 
181  ;  parks  (Mass.),  387  note  13. 

Sewerage,  Metropolitan  Scwrratje  Commission,  Massachusetts,  547-8.  See 
aUo  CITIES  AND  TOWNS;   PL-ANNING  COMMISSIONS. 

Sewerage  Maps,  reference  to  planning  commission  (New  York),  582. 
bcc  also  MAPS;   PLANNING  COMMISSIONS, 

Sewers,  city  planning.  4;  part  of  prescribed  plan  (France),  $1$;  juris- 
diclion  of  planning  commission.  561-2  Sec  also  ADMTNISTR.^- 
TION:  PLAN:  PLANNING;  PLANNING  COMMISSIONS. 

Shade  Trees,  iiUiniinK.  legality.  3li^3  and  note  6.  Sec  also  BEALHTY. 
r-ROMUTION  OF. 

Shoemaker  Case,  eininont  domain,  385.    Sec  also  EMINRNT  DOMAIN. 

Sidewalks,  use.  tralBc  rcKulaiions.  183.  See  also  MERCHANDISE: 
STREETS  AND  HIGHWAYS. 

Single  Family  House  DlstricU.  sec  RESIDENTIAL  USES  AND  DIS- 
TRICTS. 

Single  Tax,  .liscussion.  37^379-     Sec  also  TAXATION. 

Sinking  Fund  Proviaions,  municipal  l>^rrowing,  360.  See  also  CITIES 
AND  TOWNS. 

Skyscrapers,  iwnirofitablr  and  undesirable  for  commtmity,  195-107.  Sec 
also  TAI.L  nCILDINGS. 

Sky  Signs  on  roofs,  height  and  setback  restrictiotis  (New  York  Gtv), 
4ro  noto  67;  forbidden  (England).  421.  Sec  also  OUTDOOR  AD- 
VKRTISIXG, 

Slums.  Removal,  see  7.0KE  CONDEXfNATION. 

''Small   House"   flt-fuiiiion.   DiisstT  naiKC,  253-     Sec  also  RESI- 

DFXTIAL  rSI-S  AND  DI; 

Social  Reform,  law  inv  ' -  .winced  by  limitation  of  right 

of    appeal    to    I'm;  Court,    24.      See    also    AP- 

PK\L.     CONSTl II     STATUTORY     PROVU 

SIONS. 

Societies,  housing,  power  to  expropriate  (Holland).  406:  preparation  of 
plans  compulsory  (France),  515.  533.  See  also  CONSTITU- 
TIONAL AND  ST.ATUTORY  PROVISIONS;  EMINENT  DO- 
MAIN:  HOrSING:   PLAN. 

Sourtea  of  Municipal  Revenue.  r«*  CITIES  AND  TOWNS. 

South  Austral!   ,  ■■         •       -'•    ^■'- *,r.IA. 

South  Caroliii  See  also 

LUNjlilv  ti'/.>.\i-  v.\i/  .^i.^ii.  i»ii-vj  icxii\i.iiii(NSi  Ea- 
CESS  CONDEMNATION. 
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Sec  also  BEAUTY,  PROUO- 
565.     Sec  alw   BEAUTY. 


Southern  States,  racial  zoning,  200.    See  also  RACIAL  ZONING;  ZOK- 

ING. 

Special  Assessments,  sec  BENEFIT   ASSESSMENTS. 
Special  Localities,  sec  LOCALITIES. 
Special   Provisions,  excluding  uses   from   districts,  proper   framing.  JSB 

note    II.     Sec    also    CONSTITUTIONAL    AND    STATUTORY 

PROVISIONS;  DISTRICTS;   USES. 
Specific  Public  Use,  necessary  allet(ation$  in  eminent  domatn  pkadliL 

55-5;.     Sec  also  EMINENT  DOMAIN. 
Specific  Statutory  Authority,  zoninfj,  necessity,  281.     See  al>o  CITIES 

AND  TOWNS;  CONSTITUTIONAL  AND  STATUTORY  PRO- 
VISIONS; ZONING. 
Spires,   zoning   rcRTjIations    (New    York   City),   370.     Sec   also   ZOKC 

REGULATIONS. 
Squares,  sec  PARKS  AND  PARKWAYS. 

Stability  of  City  Plan,  difficulty  in  amending.  568.     See  aUo  PLAN. 
Stables,  discretionary  power  of  Board  of  Appeals  (New  YorV  Gty),  JJO. 

See  also  BOARDS  OF  APPEALS;  RESIDENTIAL  USES  AND 

DISTRICTS. 
Standards,  JGsthetic,  Germany,  403-405. 

TION  OK. 
State   Art   Commissions,   powers   advisory, 

PROMOTION  OF. 
State  Highway  Act  (Penn.),  planning  provisions,  5S8L     Sec  at<0  OOK- 

STITl'TIONAL  AND  STATUTORY  PROVISIONS. 
State  Planning,  see  PLANNING. 

State   Planning   Bureau   Act.    Pcnnsvlvania.  604-g.     See  also  CONSTI- 
TUTIONAL AND  STATUTORY   PROVISIONS. 
State  Regulations,  ha«is  of  use  zoning  (Germany),  311  note  3-    See  also 

USE  ZONING.  ZONE  REGULATIONS. 
Statement,  pnnciidcs  of  zoning  (Bassett),  304  note  14.    See  also  BAS- 

SETT.  E.  M.;  ZONING. 
STATES:     i.  In  General;  a.  Planning  Jurisdiction;  3.  Research  and 

Advice;  4.  Supervision. 

Cross-references;     CITIES  AND  TOWNS  (\);  ^     '  '<0 

WATHR  FRONT  (i.  2,  3,  7.  8):  NEW  Yo  0 ; 

PARKS  AND  PARKWAYS      ''  **^  '^  .1  ; 

PUBLIC  UTILITIES  (2);  1  G- 

GESTED    REFOR.MS    ii):    '  -^ 

TRICTS    (3>:    STREETS    A 

PORTATION   fi.  2):  UNlTi„    - .   -     

ZONE  REGULATIONS   (O- 
X.  In  General:  consiitutional  protection  of  property  nKNtt.  dtjpltrattoifc 

in    federal   constitution.   45;    excess   cot\ 

131;  pilotage,  power  to  regulate,  538;  pici 

to  regulate.  5.19,  540. 
a.  Planning  Jurisdiction:  dcvctopmcnt  of  state  resources.  Ii 


63a 
3,   Rc»icarc!h    and   Advic-pr   In   Ti1:iiintnw»     fiMulJon    oT   4tatr     ^j  t  -   ti:   I^^tjI 
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States  and  Provinces:  sec  following  specific  headings :  BADEN 
BAVARIA ;  CALIFORNIA ;  COLORADO ;  CONNECTICl'T 
DISTRICT  OK  COLUMBIA;  HESSE  (Germany);  ILLINOIS 
INDIANA;  MANITOBA;  MARYLAND;  MASSACHUSETTS 
MINNESOTA:  MISSOURI;  NEBRASKA;  NEW  RRUNS 
WICK  (Canada);  NOVA  SCOTIA;  OHIO;  ONTARIO 
ORECtON;  PENNSYLVANIA;  PRINCE  EDWARD  ISLAND 
RHODE  ISLAND;  SASKATCHEWAN;  SAXONY;  SOUTH 
CAROLINA:  VIRGINIA;  WISCONSIN. 

Stations,  railroad,  part  of  city  plan,  Z]\  street  railway,  jurisdiction  of 
jiL^nniiiff  commission,  561-2.  Sec  also  ADMINISTRATION; 
PLAN;  PLANNING  COMMISSIONS;   TRANSPORTATION. 

Statues,  location,  reference  to  ptanniny  commisMon  (New  YorkK  ^83. 
See  also  BEAUTY,  PROMOTION  OF;  PL.\NN1NG  COMMIS- 
SIONS. 

Statutes,  see  CONSTITUTIONAL  AND  STATUTORY  PROVISIONS. 

Statutory  Authority,  zrming  by  citv,  necessity  of  express  provisions,  281. 
Sc<  also  CITIES  AND  TOWNS;  CONSTITUTIONAL  AND 
STATUTORY   PROVISIONS;  ZONING. 

Steps,  encroachments  on  street,  allowance  and  removal,  17^.  See  also 
ENCR(.»ACHMENTS;  STREETS  AND  HIGHWAYS. 

Stockholders,  transportalion  companies,  reasonable  return  on  money  in- 
vested. 164.     See  aUo  TRANSPORTATION. 

Storage,  merchandise  on  streets,  abutter's  rijrht.  (75.  See  also  LAND- 
OWNERS; STREETS  AND  HIGHWAYS;  ZONE  REGULA- 
TIONS. 

Store  Door  Delivery,  proposed  port  xoninj?  (New  York  City),  278  note 
2R.     See  also  HARBORS  AND  WATER  FRONT. 

Stories  in  Buildings,  see  HEIGHT  LIMITATIONS  AND  DISTRICTS. 

Streams,  taking  banks  by  eminent  domain,  383-384.  Sec  also  EMINENT 
DOMAIN. 

Street  and  Building  Line  Law  of  1875,  Prussia,  466-47A  See  also  SET- 
BACKS. 

Street  Car  Advertisements,  ptjblic  control,  40S-.109.  See  also  OUT- 
DOOR  ADVERTISING;   TRANSPORTATION. 

Street  Lines,  sec  STREETS  AND  HIGHWAYS. 

Street  Plan,  protection  from  encroachment,  ji-30;  "regulatory"  and  "ex- 
tension" (Italv>.  445-  See  also  ENCROACHMENTS;  STREETS 
AND  HIGHWAYS. 

Street  Railway  Stations,  powers  over,  ijrant  to  commisston,  561-2.  See 
aUo  PLANNING  COMMISSIONS;  TRANSPORTATION. 

Street  Railway  Systema.  part  of  city  plan,  27.  See  also  TR.VNSPOR- 
TATION. 

Street  Railways,  see  TRANSPORTATION. 

Street  Railways.  Municipal,  ^t  CITIES  AND  TOWNS.  See  aUo 
TRANSPORTATION. 

STREETS  AND  HIGHWAYS:  i.  In  General:  a.  Jurisdiction  of 
Planning  Commission;  3.  Plan;  4.  Street  Lines;  5.  Mapped 
Streets;  6.  Construction;  7.  Excess  Condemnation;  8.  Beauty, 
Promotion  of;  g.  Abutting  Landowners;  to.  Maintenance; 
II.  Changes  in  Location  of  Width;  13.  Traffic  Streets;  13.  Resi- 
dential  Streets;  14.  State  Highways;  15.  National  Highways. 
Cross-refercnrr=;-  RFAUTY,  PROMOTION  OV  fw.  lO:  EMI- 
NENT D0>  .4):  EX'  ^- 
TION  (7).  \NV  (^,  1  I- 
TATIONS  (1.  4) .  LAND  (?)  ;  LANDOWNERS  (1.  2^  ;  AlAbbA- 
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aiUSETTS  <2):  NEW   YORK   (3);  ^ 

OrTDOOR   ADVERTISING    (5);   PA- 

(7);    PLAN    (5);   RECOMMENDATKJXb    A'sO 

REFORMS    (2.    10.   n,    14);   SETBACKS    (41;   TRA  \- 

TION   (4):  UNITED  STATES  (3);  ZO^'^-'^,   ■-.». 

X.  In  General:  definition  of  street  use.  175  law   (Swwlco)^ 

46^;  reiiulatioti  of  width  and  direction   (L..-....;.  ,,.   .'-''■^ 

3.  Jurisdiction    of    Planning    Comnoisaion:    propON  ;ioiitm 

Highway   Commission    (Mass.).  54ft  And  note   12;   ■.  pOMrcT, 

561-2:   width  and  grade.  562:   location   (New   Yor&c).  5:^3;  Qrfc- 
land  <Ohio).  587. 

3.  Plan:  importance  of  layout,  il;  street  s  jrt  of,  37;  nuin 
thoroughfares  only,  aS;  conformity  requi  4irm  kcccpftv^ 
36;  submission  retjuired  (Zurich).  84;  itioMiL 
142;  zoning  at  time  of  layout.  205  note  1  ■  Ticting 
unit  (New  York  City).  j68:  classificatioi.  .,..,.,....  4^,.  Ujnoali 
(Saxony),  477;  setting  land  apart.  East  Rirmingham  (EoKlnl^ 
scheme,  508  note  20;  layout,  part  of   (France),  515. 

4.  Street  Lines:  establishment  before  erection  of  structure*  ^Frank- 
fort). 229  (sec.  8);  ^latutc  (Paris).  402  note  43;  Praisia,  452; 
Saxony.  480.  See  also  infra  this  title.  DEAUTV,  PROMOTION 
OF. 

5.  Mapped  Streets:  prcwntion  of  encroachments  -j- 
sidcrcd,    iS-jy;    protect  ion.    new    method    sul  A 

autliorities    to    construct    (Wurltem^- '  wrrt^ 

meni  of  landowners  to  pay  cost   (\  1,  46*; 

improvements  made  in  bed  of.  coni^.:..-..^...  ^.^   ...:*T  DCV 

MAIN   (6). 

6.  Construction:  feasibility  of  special  pavements  in  m;iiiuractuiiis 
districts,  aoo;  German  methods  discussni.  366-3^:  ^  ^3^$$; 
payment  of  cost  by  government  and  landowner  (F.i  .  ^-5P5* 
payment  of  cost.  East  Hirmtn>;ham  (England)  scheme,  506  ooCe  Mi 
See  also  BENEFIT  ASSESSMENTS. 

7.  Excess  Condemnation:  general  discussion,  60,  ir  '  x* 
propri:ition  law.  gi ;  f^tntiitory  authorization  in  soni 

8.  Beauty.  Promotion  of:  streets  leadiiiK  to  1 '  ■  :^.  con-x-Trai- 
ing  bnd,  joo  note  15  (at  p.  391  >  :  park  >  ■'  \vrDiir  caic 
(New  York),  390  note  15;  regulation  vi  -i.^..  •  ^lurc  (QiK-bec), 
302  note  16:  consid^mtion  of  esthetics  in  establishment  of  UlTCC 
fines  required   (Germany),  40J. 

9.  Abutting  Landowners:  rights  of,  and  ri^^ltts  of  public;  173;  cit/l 
interference  with  right)*  of,  173. 

to.  Maintenance:  Saxony.  4S3-4S5;  East  Birmingltftm  (FrutiMf) 
scheme.  50tj.  507  note  2a 

II.  Changes   in    Location    or  Width:    <S -*, 

Grrmunv   and    rniicd    St.'iles.  ^   note  1,  r* 

n-'>  'mii)   scheme,  S06  note  ao,   ^cn^niic   in   oovAtxni) 

V  V 

la.  Ttamu  .aticciji:     ■"'r-v--»-r>        ^     -»--^    —     •    ■-        ---n« 

at   comer?,   .lut-  M 

ftfr,,-f..      ,'<j      ,.t,  ,.-*«» 
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24.  ? :  I'vays:  pan  oi  a  possible  state  rcgimial  pian,  S44l  biT-oVt 

15.  Natiotfkal  Highways:  poisibUilies  ol  tutioBal  plarnikngi  s^i. 
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Stnictnrai   Regulations,   i>urpo5c.  rflation  to  city  plan,   iga.     Sec  also 

riKK   PRdUF   KEGl'LATIONS;   ZONU   KHGULATIONS. 
Structural  Ret^uirements,  definition,  191.    Sec  also  l*LAN. 
Structures,   existing,   nonconformity,   200-204;    historic   and   artistic,   out- 
door  atlvcrtiaements   n;gulatetl    (Eniiland.   France.   Gcrinai»y),  A^ 
4JI ;  temporary  allowance  after  adoption  of  plan  (Pruisia),  454.    S^c 
also       BEAPTY.       PKOMOTION       OK;       NONCONFORMING 
STRUCTURES:  OUTDOOR   ADVERTISING;   PLAN. 
Stuttgart,  bulk  zoning,  by  streets.  216.     Set  also  BULK  ZONING. 
Subdivisions,  size  an  J  shJipc   a*  affecting  character  of  use,   ii ;   part  of 
city  plan,  27:  approval  of  city  hs  a  prerequisite  to  recording,  enforce- 
^^  mcnt  of  city  plan,  32;  cancellation  by  owner  voluntarily   (Canada). 

^H  4];  approval  required   (Vienna),  84;  a  part  of  city  plan   (Sweden). 

^H  &4;  control  of  (Europe),  S4;  of  lot.  novel  feature  of  Swedish  plan- 

^H  ning  law,  402:  of  lot   (Saxony).  477;   regulations   (Saskatchewan), 

^H  512;   devastated   rcffions    (France).   SU  note   34;   plotting   properly 

^B  within    commission's  jurisdiction,   562.     See   also   LAND;    LAND- 

H  OWNERS. 

^^  Submission  of  Plan,  see  PLAN. 

Subsidiary  Buildings,  see  BUILDINGS. 

Suburban   Land,  classiht-ation  and  taxation   (Philadelphia),  42  note  2U 

Scr  also  LAND;  TAXATION. 
Suburban  Metropolitan  Planning  Act  Pennsylvania,  S04-597.    See  also 

CONSTITUTIONAL  AND  STATUTORY   PROVISIONS. 
Suburban  Streets,  residential,  setbacks.  17?^;  business  and  traffic,  setbacks. 
179;     See  also  SETBACKS;  STREETS  AND  HIGHWAYS. 
.        Subventions,  source  of  city's  revenue.  3*^7-358;  defraying  cost  of  plans 
^  (France),  516,  530.     Sec  also  OTIES  AND  TOWNS;  GRANTS; 

■  PLAN. 

^Subways,  see  TRANSPORTATION. 
Summary  of  Plan,  see  PLAN. 
Superfluous  Lands,  sale,  sec  EXCESS  CONDEMNATION,     Sec  also 

LAND. 
Superior    Planning   Commission,   personnel,   duties    (France),   516-517. 

See  also  PLANNING  COMMISSIONS. 
Supervision  by  State.  *ce  STATES. 

Supr  in    structures,    302-204,      See    also    NC)N- 

:S:  NONCONFORMING  STRUCTURES; 

I-.!  )  M  I  ii\  h  wK  SI  I  ,s( ,    USES. 
Supreme  Court  of  United  Sutes,  see  UNITED  STATES  SUPREME 

COURT, 
Surface    Lines    for   passengers,    li»bilily    of    transportation    ctmjpany    to 

ftbuiting  landowners.    176.     See   also   LANDOWNERS;   TlO\NS- 

PORTATION, 
Survey,  practice  in  U.  S..  condemnation  procccdin(f»,  51-55;  preparation 

of  pl:in.  see  PL.AN.    See  also  EMINENT  DOMAIN. 

■  Suspension  of  Operations,  nonconforming  slrutiufrs  (Los  Angeles),  aoi. 
^  Sec    also    NONO     ^        MJNG    BULKS;    NONCONFORMING 

■  STRUCTURES;  FORMING  USES. 


Sweden,  subdivision  of  hun'iinc  i^iml.  t' 
promotion  o(  bcanty.  396  n*>tc  24 


plan.  84;  ^ 
law.  adtr, ; 


[ft.*- )' 
[nt> 


!:iw  of  19" 
!U'c  on  pi 
\TiON  ; 


alsn 

STITUTlUNAL    AND    STATUT^.»KV     i 

INC:  LAND:  PLAN;  PLANNING;  SL 
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Switzerland,  replotttng,  83-127;  replotting  statutes,  87;  excess  condemna- 
tion to  promote  beauty,  382  note  3;  legislation  for  promotioa  of 
beauty,  396  note  24;  building  regulation  to  promote  b«iisty,  400-402. 
Sec  also  BEAUTY,  PROMOTION  OF;  CONSTITUTIONAL  AND 
STATUTORY  PROVISIONS;  EMINENT  DOMAIN;  REPLOT- 
TING. 

Syrian  Quarters,  see  RAQAL  ZONING. 

Saegadin  (Hungary),  replotting  after  flood,  86.    See  also  REPLOTTINa 

Tablea  of  Comparisons,  zoning  provisions  of  Frankfort,  Cologne  Karls- 
ruhe and  Munich,  262-264.  See  also  CONSTITUTIONAL  AND 
STATUTORY  PROVISIONS;  ZONE  REGULATIONa 

Tables  of  Statutes,  631-639. 

Taking,  eminent  domain,  definition,  15;  involved  in  regulation,  18;  with- 
out compensation  from  owners  under  early  grants,  45  note  2;  entire 
tract,  measure  of  damages,  47;  part  of  tract,  measure  of  damages, 
A    See  also  EMINENT  DOMAIN;  GRANTS. 

Tall  Buildings,  unprofitable  and  undesirable  for  community,  195*^97  > 
control  by  zoning,  ig6;  in  Europe,  217  note  15.  See  also  HEIGHT 
LIMITATIONS  AND  DISTRICTS. 

TAXATION:  i.  In  General;  a.  Land;  3.  Income  from  l«nd;  4-  In- 
crement in  Land  Values;  5.  Single  Tax;  6.  Tranaportation  Com* 
Sanies;  7.  Outdoor  Advertiaing.  See  also  BENEFIT  ASSESS- 
lENTS. 
Cross-references:  ENGLAND  (n);  EXCESS  CONDEMNA- 
TION (I)  ;  FRANCE  (4.  8) ;  GERMANY  (10) ;  LAND  (3,  5.  7. 
9,  II,  12);  LANDOWNERS  (2);  NEW  YORK  (i,  3);  OUT- 
DOOR ADVERTISING  (6);  PLAN  (i);  PUBLIC  IMPROVE- 
MENTS (3);  RECOMMENDATIONS  AND  SUGGESTED  RE- 
FORMS  (12,  14.  16);  UNITED  STATES  (6). 
X.  In  General:  effect  on  land  development  of  taxing  capital  (as  in 
United  States)  or  income  (as  in  Europe),  366;  source  of  city's 
revenue.  357-358;  incidence  of.  effect  on  city  plan,  358;  limitation  oi 
tax  rate,  mctluxls  in  Europe  and  United  States,  358-359;  remission 
for  most  artistic  buildings  (France),  407. 
a.  Land:  residential  and  agricultural  (Canada),  41;  rural,  suburban 
and  urban  ( Philadelphia ) ,  42  note  21 ;  agricultural  ( Hartford, 
Conn,).  4 J  note  21;  German  method  discussed,  366-367. 

3.  Income  from  Land:  municipal  taxation  (Germany),  358;  effect 
on  land  development,  366. 

4.  Increment  in  Land  Values:  to  pay  cost  of  public  improvements. 
130;  general  discussion.  373-375;  German  methods  criticised.  374; 
same  resuU  by  excess  condemnation,  374  note  23;  same  result  in 
Germany  by  purchase  at  private  sale,  374  note  23;  proposed  New 
York  law.  374  and  note  24. 

5.  Single  Tax:  income  value  of  land.  376;  "untaxing  of  buildings" 
expediency  in  dispute.  37^-379- 

6.  Transportation  Companies:  extraordinary  taxes  not  advisable.  16S. 

7.  Outdoor  Advertising:  in  street  cars  and  subways  and  other  public 
places,  su>;irestion.  401);  on  private  property.  411  and  note  63;  pro- 
gressive iKrancc).  4J0:  statutes  tabulated.  636. 

Temporary  Commissions,  see  PLANNING  COMMISSIONS, 

Temporary  Structures,  see  STRVCTrRES. 

Tenement  Houses,  see  RESIDENTIAL  USES  AND  DISTEICXS.    ' 

Term  of  Plan,  see  PLAN. 

Terminals,  see  TRANSPORTATION, 
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Thayer,  Prof.  J.  B.  (Harvard  Law  School),  police  power  an  unclassified 
legislative  power.  18  note  4.    Sec  also  POLICE  POWER, 

Thomas,  A.  J.,  possibilities  of  area  regularion,  276  note  23.  See  also 
AREA  LIMITATIONS  AND  DISTRICTS. 

Threats  of  Competition,  control  of  public  utilities.  162-163.  See  also 
CITIES  AND  TOWNS;   PUBLIC  UTILITIES. 

Three  Decker,  exclusion  by  imposing  onerous  regulations,  193.  See  also 
RESIDENTIAL  USES  AND  DISTRICfS. 

Three  Family  Houses,  Dusscldorf  ordinance,  259.  See  also  RESI- 
DENTIAL USES  AND  DISTRICTS. 

Tide  Lands,  riparian  owner's  prcfi'rrcd  right  to  purchase,  171  note  tl. 
See  also  HARBORS  AND  WATERFRONT;  LANDOWNERS; 
RIPARIAN  OWNERS. 

Time  in  Force,  plan,  see   PLAN. 

Tide  to  Water  Front,  navigable  streams.  170.  See  also  HARBORS 
AND  WATER  FRONT;  RIPARIAN  OWNERS- 

Torrens  Act,  1868  (England),  condemned  buildings,  owner's  duly  to  re- 
pair or  tear  down,  81.  Sec  also  CONSTITUTIONAL  AND 
STATUTORY   PROVISIONS;  ZONE  REGULATIONS. 

Toronto  (Canada),  residential  and  industrial  districts.  265.  See  also 
RESIDENTIAL  USES  AND  DISTRICTS;  INDUSTRIAL  USES 
AND  DISTRICTS. 
owers.  business  and  industrial  districts,  206  note  14  (13);  regulations 
(New  York  Citv),  270.  See  also  BUSINESS  USES  AND  DIS- 
TRICTS: INDUSTRIAL  USES  AND  DISTRICTS;  ZONE 
REGULATIONS. 

Town  PUnning.  see  PLANNING. 

Towns,  sec  CITIES  AND  TOWNS. 

Tracks,  sec  TRANSPORTATION. 

Trade,  sc-^jregation   (Cal.  and  Oregon),  566  note  43. 

Traffic  Regulations,  police  power.  iSj-iK^.  See  also  POLICE  POWER; 
STREETS  AND  HIGHWAYS. 

Traffic  Streets,  sec  STREETS  AND  HIGHWAYS. 

Tramways,  ^cc  TRANSPORTATION. 

Transfer  Yards,  prop*>5ed  port  zoning  in  New  York.  27R  note  26.  See 
HARBORS  AND   WATER   FRONT;  TRANSPORTATION. 

Transfers,  Free,  see  TRANSPORTATION. 

Transit  Lines,  see  TRANSPORTATION. 

TRANSPORTATION:  i.  In  General:  2.  Public  Control;  3.  Con- 
tracts  with  City;  4.  Constniciion;  5.  Terminals  and  Stations; 
6.  Tracks;  7.  Subways;  8.  Hates  of  F'are;  9.  Free  Transfers. 
Cross-references  BKNEI-TT  ASSESSMENTS  (O  :  CITIES 
AND  TOWNS  <j);  CONSTITUTIONAL  AND  STATUTORY 
PROVISIONS  («;):  LANDOWNERS  tO;  NEW  YORK  (i); 
NEW  YORK  CITY  (3.  n  .m  OT'TnoOR  VOVERTISING 
(5);    PL.\N    (7);   RECOM:  SUGGESTED 

REFORMS    (16.    17.    t8);    i  -     AND    DIS- 

TRICTS   (3);   TAXATION    (0.  9);    UNITED   STATES   GOV- 
ERNMENT (i). 

In  General:  planning  power  of  L^nited  States.  9;  part  of  city  plan, 
27;  importance  in  city  plan,  161;  relation  to  growth  of  city,  i6j; 
part  of  possible  state  regional  plan,  544;  drhnition  of  "transporta- 
tion facility"  in  Port  Authority  Act  for  New  York  Harbor,  601. 
Pubhc  Control:  of  locations  and  rates  as  ret.ilcd  to  stale  planning, 
8;  of  mutes  arul  location,  U14;  rates  and  facilities  164-1O6;  of  adver- 
tisements  in    stations   and   cars,  40^-409;    regulation   of   tramways 
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(Canada),  512;  power  of  United  States  to  regulate,  build  or  operate 
interstate  railroads,  536,  540;  grant  of  powers  to  planning  com- 
mission, 561-2.  See  also  infra  this  title,  RATES  OF  FARE;  SUB- 
WAYS. 

3.  Contracts  with  City:  service  at  cost  agreements,  166  and  note  6; 
reason  against  long  term  contracts,  x66  and  note  7. 

4.  Construction:  of  municipal  railroad,  excess  condemnation,  61 ; 
liability  to  abutter  for  use  of  streets,  176;  cost  met  by  bcne6t  assess- 
ments, 372  and  notes  20  and  22. 

5.  Ternunals  and  Stations:  part  of  city  plan,  27;  grain  and  other  bulk 
cargo,  proposed  port  zoning  in  New  York,  278  note  38;  grant  of 
jurisdiction  to  planning  commission,  561-2;  definition  of  'terminal 
facility"  in  Port  Authority  Act  for  New  York  Harbor,  601. 

6.  Tracks:  permits  to  lay,  proper  conditions  of  grants  168;  joint  use, 
168;  consideration  of  extensions  in  determining  reasonableness  of 
return  on  capital  invested,  168. 

7.  Subways:  relation  to  city  growth,  162;  in  New  York  Qty,  fran- 
chises discussed,  169;  construction,  liability  to  landowner  for  dam- 
ages, 176;  station  and  car  advertisements,  put^tc  control,  408-409; 
construction  under  New  York  City  post  o6^e,  federal  con- 
trol, 536. 

8.  Rates  of  Fare:  regulation  as  method  of  control,  162  \  effect  on  dis- 
tribution of  population,  162;  control  by  city,  164-166;  suggestions,  i4^ 

9.  Free  Transfers:  between  lines  of  competing  companies,  advisability, 
168. 

Tree  Planting,  legality,  382-383  and  note  6;  East  Birmingham  (England) 
scheme,  507  note  20.     See  also  BEAUTY,  PROMOTION  OF. 

Tribunal  in  Condemnation  Proceedings,  survey  of  practice  in  U.  S^ 
52-54.     Sec  also  EMINENT  DOMAIN. 

Truclong,  closing  of  streets,  traffic  regulations,  x8i3.  See  also  POLICE 
PCJWER;  STREETS  AND  HIGHWAYS. 

Tunnels,  jurisdiction  of  planning  commission,  561-2.  See  also  ADMIN- 
ISTRATION; PLANNING  COMMISSIONS;  TRANSPORTA- 
TION. 

Two  FamUy  Houses,  see  RESIDENTIAL  USES  AND  DISTRICTS. 

Uncertainty  of  Law,  involving  social  reform,  a  result  of  limitation  of  right 
of  appeal  to  U.  S.  Supreme  Court,  24.  See  also  CONSTITU- 
TIONAL AND  STATUTORY   PROVISIONS. 

Unconstitutionality,  racial  zoning,  200.  See  also  CONSTITUTIONAL 
AND  STATUTORY  PROVISIONS;  RACIAL  ZONING. 

"Undertaker"  of  Street  Improvements,  definition  (Germany),  365.  See 
also  STREETS  AND  HIGHWAYS. 

Undertaking  Districts,  Los  Angeles,  267  note  9.    See  also  DISTRICTS. 

Undeveloped  Areas,  see  LAND. 

Unhealthy  Areas  Act,  1895,  first  English  zone  condemnation  law,  82.  88. 
See  also  CONSTITUTIONAL  AND  STATUTORY  PROVI- 
SIONS; ZONE  CONDEMNATION. 

Uniformity  in  Zoning  Practice,  importance,  272  note  17.  See  also  ZONE 
REGULATIONS;  ZONING. 

Union  of  Planning  Park  Boards,  criticism,  562.  See  also  ADMINI- 
STRATION; PLANNING  COMMISSIONS. 

Unit  Planning,  section  of  city  (England),  499.     See  also  PLANNING. 

UNITED  STATES:  z.  In  General;  a.  Beauty,  Promotion  of; 
3.  Eminent  Domain;  4.  Excess  CondcmnAtio&;  5.  Replotttng; 
6.  Taxation. 
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CTwt^fS^ncts:  ADMINIStUATTON  (2.  3.  4);  BENEFIT 
AS  NTS    (1.   5):    KULK   ZONING    (4):    CITIES    AND 

Ttj  ..  0)  ;  CON'STITUTIONAL  AND  STATUTORY  PRO- 

VISIONS   ti);  CONDEMNATION    (2);    LAND    (7. 

9):  orrnooR  ..         .  ising  (3);  plan  (O:  planning 

C<  '''XS  io.  Ki-PLOTTLMG  (i):  SETBACKS  (i.  a); 

Si:  \ND  HIGHWAYS  (n);  TAXATION  (i);  TRANS- 

POKi  \iioN  (I.  7);  ZONE  CONDEMNATION  (i);  ZON- 
ING (4). 

1.  In  General:  laissrz  faire  rr^"^  '  ~f  city  development,  40;  zoning. 
311,    265-292;    planning   atin  .    !.cc    AI^MINISTRATION ; 

ptaiininK    jurisdiction,    scc    .'■..    ,-T RATION. 

3.  Beauty,  Promotion  of:  pbudn?  ot  sbadi*  trees.  legality,  ,^3  note  6; 
use  oi  [jolicc  power,  Jt>2,  artistic  dcsiKiunK  of  buildings,  4^7;  regula- 
tion of  iHitrloor  advertising,  importance  and  likclihivjd.  422. 

3.  Eminent  Domain:  takinj^'  land  for  widening  streets.  66  note  9:  no 
instance  of  zone  condemnation,  139. 

4.  Exceea  Condemnation:  cases  and  statutes.  67  note  to;  origin  in 
iKij.  70;  difH  o  in   1834.  70:   revival  in  i'j04,   128-139. 

5.  Replotting:  nalitv  discussfd.  14^ 

6.  Taxation:  l>  u  methods.  35K;  benefit  assessments,  364,  366. 
United  States  Co                  .  see  CONSTITUTIONAL  AND  STATU- 
TORY I'R'_>'.      .     .   -. 

United  States  Courts,  sc:  I'NITFD  STATES  GOVERNMENT. 
UNITED  STATES  GOVERNMENT:    1.  In  General;  a.  Powers  in 

General;  3.  Planning  Powers;  4.  Courts. 

Cross-references;      HEAUTY.    PROMOTION    OF    (la);    CITIES 


AND  WATER  FRONT  (r,  3.  6. 
S  AND  DISTRICTS  (i)  ;  LAND 
;  PLANNING  (2.  7,  8,  9.  'o.  12)  ; 
KNTS  (I):  RECOMMENDATIONS  AND 
MS  (1.2);  STATES  (O;  TRANSPORTA- 


AND  TOWNS   fO;  H 
7,  K);  HEIGHT  LI  MI 
(jl:  NEW  V  '^■' 
PUBLIC  IM 
SUGGESTI-i;  ... 
TION  (J). 

K.  In  General:  protection  of  private  property  rights,  14;  cottstitutionat 
limitations,  application  to  island  depciulencies.  536  note  2, 

a.  Powers  in  General:  control  of  subway  construction  under  post  office 
in  New  York  City.  536;  regulation  of  pilotage,  538:  regulation  of 
pier  au<l  b^ilkhcad  lines.  539.  540;  over  liarbors  and  docks,  unexer- 
cised, 540;  over  interstate  transportation  as  related  to  city  planning, 

540. 

3.  Planning  Powers:  scope  and  extent,  8-9.  536;  constitutional  limita- 
tions. 535;  incident  to  cntrol  over  interstate  and  foreign  commerce, 
536-541  ;  regional  plaaminiLf,  possibilities,  541 ;  giving  information 
and  advice.  !tircti<'n.   MJ  'I'ld  note  9. 

4.  Courts:  (In  General)  attitude  toward  state  laws.  22;  probable  at- 
iiluttr  tnwar<1  cxces'S  condemnation  statutes.  139;  (United  States 
Supreme  Court)  limitH  ri^ht  of  appeal,  cause  of  uncertainty  0^ 
b\\  1.  24;  decisions  on  constitutionality  of 
irn  itcjt  discussed,  136-137;  «lccisioiis,  see 
I'Nnri;    ^)   \;r-.    >t   rKi^ME   COURT    (decisions). 

United  States  Supreme  Court  (decisions),  police  power  as  affected  by 

usage  and  puf'- 1  tj,   iq;  pitv  -■      •    -rriinmt  domain  as  affected 

by    local    coi  '    21 ;    pi  as    to   validity   of    state 


statuirs,  22.   I 


k    R: 


il. 


Tune    rnn. 


demnation,    140-14J,    143;    i' 
power,  144-14O;  pulice  powe 
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by   preponderant   public   opinion,    147,    148;  establishment    of 
under  eminent  domain,  385 ;   state  power  to   rcguUie   pUotaffc. 
53Q.     Sec  also  UNITED  STATES  GOVERNMENT   (4). 

Unity,  community  development,  purpose  of  city  planning,  l  Se<  also 
PLAN;  PL/VXNING. 

Unloading  Merchandise,  on  streets,  abutter's  right.  175;  across  sidewalk, 
traffic  regulations,  183.  See  also  LANDOWNERS;  STREETS 
ANM)  HIGHWAYS. 

Unplanned  Areas,  see  LAND. 

Unrestricted  U««  Districts,  New  York  City,  268,  a6gv  310;  Urge  pabl 
parages.  270.  Sec  also  DISTRICTS;  USE  LIMITATIONS  AN 
DISTRICTS. 

Untaxing  of  Buildings,  single  tax,  378-379.    See  also  TAXATION. 

Unused  Land,  see  LAND. 

Urban  Highways,  sec  STREETS  AND  HIGHWAYS. 

Urban  Land,  see  LAND. 

Urban   Zones,   Ontario    Planning  and    Development   Act.  51A,      Sc« 
C(  INSTITUTIONAL  AND  STATUTORY  PROVISIONS; 
ING. 

Usage,  tixing  limit  to  police  power.  19;  aflfecting  right  to  compensatioa 
for  invasion  of  prnpcrtv  rights,  25.  Sec  also  EiJlNENT  DO- 
MAIN; POLICE  POWER. 

Use  of,  privately  owned  land,  power  to  regulate.  12;  streets  by  transpor- 
tation companies,  liabihty,  176;  sidewalks  and  roadways,  traffic  pecu- 
lations. 183:  vacant  land,  regulations,  566  note  43.     See  also  LANl) 
POLICE    POWER;    STREETS    AND    HIGHWAYS;    TRAN 
PORTATION. 

USE   LIMITATIONS   AND   DISTRICTS:     i.  In   General;   a.  Dis- 
tricts; 3.  Uses  Permitted  or  Excluded;  4.  Exccpiioi^c 
Cross-references:     INDUSTRIAL   USES  AND   D\> 
2,  3,  4) ;  LAND  (ft)  :  LANDOWNERS  frt  ;  NEW 
NEW  YORK  CITY  (6);  ORDINAN' 
VERTISIXG    (4):    PARKS    AND    i 
PUBLIC  IMPROVEMENTS  (i);  RL(  <  > 
Sl'GGESTED  REFORMS   (7.  9);  RESU 
DISTRICTS.  (9). 
I.  In  General:  no  compensation  to  landowner  (England).  S09;  |M}vers 
to  make   (Ontario).  513;  commission  to  report  fvcooinicndattQVis  to 
council   ( Minnesota  K  577- 
a.  Districts:  zoning   regulations,  205  note  ii   (lO.  Nc^c  VorV  rifT, 
j68,  307-311 ;  elaborate  classification  on  1 
324-325;   Alameda   (Cal.).  341;   New 
Ia«e^    f;66;  unrestricted,  ^ee  I'NRESTRIC  F 

3,  Uses  Permitted  or  Excluded:  prnpir  ^rrj'- 
cial  ^  >■       -,  , 
wati' 

320  .     jn  "-'iiiui.fu     III    iiMi  i.;st  I  Idi     ti  isli  n  I  -     V   .\i  ll'.^  .4':k''»"  >  . 

in    commercial    and    light    manufacturing    di&tricts 
327. 

4.  Exceptions:    New  York  City  toning  re^olutlocu  iiD^JUt' 
Use.  Public,  sec  PIULIC  USE. 
Use  Zoning,  definition,  purpose,  effect, 

land    value.    >v>;    vnt?tTi     Jio  n>  ■ 

nwny,  ji '  I 

Ulrgal  iTi. 

tionality,  i-v  .•.»<■%;   1  rust.i:i.  47J.     ><?  »!;<►  /Jjtsiyu. 


^ 


INDEX 


735 


» 


Uses,  part  of  city  plan,  5,  27;  gradc&,  203;  changes  prohibited.  206  noU 
i4  (14c,  d.  f);  nonconforming,  sec  NONCONFORMING  USES. 
See  also   USE  ZONING. 

Utilitiea,  sw  PUBLIC  UTILITIES. 

Utility,  preliminary  establishment  of,  under  French  expropriation  law. 
91.     See  also  EMINENT  DOMAIN. 

Vacancies,  see  ADMINISTRATION. 

Vacant  Lands,  see  LAND. 

Validity,  entire  ordinance  unaffected  by  invalidity  of  part.  M^ ',  slatntes, 
presumptions.  21.  22.  Sec  also  CONSTITUTIONAL  AND  STAT- 
UTORY  PROVISIONS. 

Value  of  Land,  see  LAND. 

Variety  in  Zoning  Regulations,  necessity  for  equality  of  treatment, 
282-383.  Sec  also  CONSTITUTIONAL  AND  STATUTORY 
PROVISIONS;  ZONE  REGULATIONS. 

Vaults  under  Sidewalk,  abutter's  right  to  build.  174:  allowance  and  re- 
moval. 175.  See  also  ENCRO.\CHMENTS:  LANDOWNERS; 
STREETS  AND  HIGHWAYS. 

Vehicles,  parking  reflations,  1H3.     See  also  POLICE   POWER. 

Veto  Power,  Port  Authority  Act.  for  New  York  Harbor,  601.  See  atsc 
HARHORS  AND  WATER   FRONT. 

Viaducts,  jurisdiction  of  Planning  Commission,  561-2.  See  also  PLAN- 
NING COMMISSIONS. 

Vienna,  approval  of  subdivi.sions  of  building  land,  requirements,  ^  Sec 
also  LAND:  SUBDIVISIONS. 

View,  abutting  landowner's  privilege,  174-175.  Sec  also  EASEMENTS; 
LANDOWNERS. 

Village  Planning,  see  PLANNING. 

Virginia,  excess  condemnation.  IJQ  note  9.  130  note  16,  ijt  note  iS; 
statute  authorizing^  excess  condemnation,  152;  self-supponiiig  mu- 
nicipal enterprises,  debt  limit.  .161  note  3.    See  also  CITIES  AND 

I  TOWNS;    CONSTITUTIONAL    AND    STATUTORY    PROVI- 

SIONS; EXCESS  CONDEMNATION. 

Voluntary  Replotting.  under  Lex  Adickes,  107.  See  also  LEX 
ADICKES:  REPLOTTING. 
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Wales,  English  planning  law  of  igog-igig  in  force.  s>o.  Sec  also  CON- 
STITUTIONAL AND  STATUTORY  PROVISIONS. 

Wall,  nonconiorming  bulk,  rebuilding,  toning  regulation  (New  York 
Citv).  36q.  Sec  also  NONCONFORMING  BULKS;  ZONE 
REGUL.\TIONS. 

War,  damages,  self-imposed  liability  of  France,  5I4  note  34  ;  damages,  self- 
imposed  liability  of  Relgium.  514  note  34;  reconstruction.  pl;ui  re- 
quirements (France).  S'S.  530.  See  also  DEVASTATED 
REGIONS;  PLAN;  REPLOTTING. 

Warehouses,  proposed  port  zoning  (.Vew  York),  278  note  28;  iurisdic* 
tion  of  powers  over,  planning  commission,  srti-?.  See  also  .AD- 
MINISTRATION:  HARBORS  AND  WATER  FRONT;  PLAN- 
NINO  COMMISSIONS. 

Washington,  D.  C,  height  limitations.  265;  proposed  law  for  improving 
appearance.  3R7  notr  13  (at  p.  T^t.  See  als^»  RFMTY.  PROMO- 
TION OF:  HEIGHT  LIMITATIONS  AND  r»ISTRlCTS. 

Washington  Monument  (Baltimore),  hriitbf  of  bnildi^rs,  police  power. 
303  note  20.  See  aUo  HEIGHT  LIMITATIONS  AND  DIS- 
TRICTS; POLICE  POWER, 
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Waste,  prevention  by  use  zoning.  209.     Sec  also  USE  ZONING. 

Water  Courses,  fixioK  of,  Saxon  law,  476. 

Water  Front,  sec  HARBORS  AND  WATER  FRONT. 

Water    Pipes,    jurisdiction    of    planning    commission.    561 -a.      See 
PLANNING  COMMISSIONS. 

Water  Power,  conservation  bv  state,  regional  planning.  possibQitJes,  544. 
Set  also  PI-ANNING;  STATES. 

Water  Supply,  system,  part  of  city  plan,  37;  Metropolitan  Water  Supply 
Commission  ( Massachusetts) .  547-^ ;  maps,  reference  to  ptMUtmg 
commisMon  (New  York),  582.  Sec  also  MAPS;  PLAN;  PLAN- 
NING COMMISSIONS. 

Waterfall,  appropriation  for  artistic  purposes  (Colorado).  390  note  1$. 
Sec  also  BEAUTY.  PROMOTION  OF. 

Waters,  Navigable,  see  HARBORS  AND  WATER  FRONT;  RIPA- 
RIAN owxr-:RS. 

Westchester  County  (N.  Y.).  zoning  !aw  under  poUoe  Ppwer,  requtnof 
notice  to  property  owners,  281  note  33:  Bronx  Kirer  Paikway, 
elimination  of  menace  to  public  health,  jl^i  note  7,  See 
EMINENT  DOMAIN;  PARKS  AND  PARKWAYS;  POUCE 
POWFR. 

Wharves,  right  of  riparian  owner  to  build,  170.  See  also  HARBORS 
AND  WATER  FRONT;  RIPARIAN  OW^NERS. 

White   Plains   (N-  Y.).  exclusion   of   heavy  industry,   278  axx!   note 
Sec  also  RESIDENTIAL  USES  AND  DISTRICTS. 

Whitten,  Dr.  Robert  H.,  erection  of  buildings  wilhin  Iiri<- 
streets.  30  note  «,.  See  also  NONCONFORMING  STF 
STRF.ETS  AND  HIGHWAYS. 

Wholesale  Markets,  pruposed  port   zoning  in   New   York,  27® 
Sec  also  HARBORS  AND  WATER  FRONT. 

Widening  Streets,  taking  land  (France,  Germany  and  United  Slates 
66  note  9.  See  also  EMINENT  DOMAIN;  STREETS  AN 
HIGHWAYS. 

Wilcox,  Dr.  Delos  P.,  Transit  Problems  of  New  York  City.  tQ&  note 
See  also  TRANSPORTATION. 

Willoughby,  Constitution  of  the  U.  S.,  legislative  powers  of  V.  &. 
5j3.     Sec  also  UNITED  STATES  GOVERNMENT. 

Windsor  (Conn.),  enforcement  of  citv  plan  under  police  poivrr.  j6-30 
17.    Sec  also  PLAN;  POLICE*  POWER. 

Wisconsin,  excels  condemnation.  129  note  10.  130  notes  13.  15.  131  notes 
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18.   20;   ronstitutional    amendment   p"*' 

i.it.  mS.    Sec  also  EXCESS  CON: 
Withdrawal  from  Port  Authority  Comp  - 

ilv  Act   for  New  York  Harl>or,  601 

WATFR  FRONT. 
Wood,  Sir  Kingsley.  cf" 

7,^  nolr  ^rt-     Sec  al  N. 

Works  of  Art.  see  BEAV   i  >  ,  i'K'j^Hji  i'j.\   t  »F. 
Working  Classes,  municipal   houses    (England),  Bi. 

AXn  TOWNS;   MOUSING. 


'cs»  coD^cmcKieek 

'  y^.  Vtyn  Antbor. 
See  also  HARBORS 

housing,  oompcoj 


Set  alto  cmi 


See 


Worcester  (Mass.).  statute  allowing  excess  condcmnatiocL  151. 

EXCFSS  CONnEMV\TTnV 
Wiirttembcrg,  excess  c(  ^ 
works  of  artistic  .t: 
to   construct   r' 

needed.  461 ;  c,  i> 

beauty.  402.    Sec  iUo  liE.\LTV.  i'KUMuTiUN  Vi' ,  CO.N'SIl 


INDEX 

TIONAL  AND  STATUTORY   PROVISIONS:   EXCESS  CON- 
DEMNATION; LAND;  STREETS  AND   HIGHWAYS. 

Yards,  area  limitations,  see  AREA  LIMITATIONS  AND  DISTRICTS; 
cla^siticaticiii  and  transfer,  proposed  port  zoning  in  New  York,  278 
note  38.    See  also  HARBORS  AND  WATER  FRONT. 


ZONE  CONDEMNATION:     i.  In  General;  a.  Slum  RemovaL 

Cross- re tcrencts:  ENGLAND  (0);  EXCESS  CONDEMNATION 
(ij ;  FRANCE  (7) ;  RECOMMENDATIONS  AND  SUG- 
GESTED REFORMS  (s);  REPLOTTING  (i);  UNITED 
STATES  (J). 
I.  In  General:  definition,  61.  139,  140;  rcplotting  distinguished.  63; 
history,  65;  Canada.  Australia  and  India.  73  and  note  24;  France 
since  1850,  75-79,  514  note  34;  Belgium^  79;  Italy,  80;  no  instance  in 
United  States.  139;  support  found  in  drainage  scheme  cases  (Boston 
Back  Bay  Cases),  140;  excess  condemnation  distinguished,  140; 
Prussia.  451. 
3.  Slum  Removal:  zone  condemnation  especially  useful,  61  ;  history  of 
law  and  practice  in  England.  74,  75.  80-83,  498,  assessing  compensa- 
tion to  owners  (England),  74,  75;  housing  reforms  (England),  80- 
81;  Unhealthy  Areas  Act  or  Cross  Act  (first  English  zone  condem- 
nation law),  82;  criticism  of  English  methods,  &2,  83;  necessity  of 
co-ordination  with  city  planning,  83. 

Zone  Rate,  transportation  companies,  L-fTect,   165  and   note  5.     See  also 
TRANSPORTATION, 

ZONE    REGULATIONS:      i.  In    General;    a.  Legality;   3.  Amend- 
ment; 4.  Particular  Regulations. 

Cross-references;  ADMINISTRATION  ($,  6);  BEAUTY,  PRO- 
MOTION OF  (5);  BOARDS  OF  APPEALS  (3):  RtJSINF.SS 
USES  AND  DISTRICTS  (1);  CITIES  AND  TOWNS  (O; 
CONSTITUTIONAL  AND  STATL'TORV  PROVISIONS  (9); 
GERMANY  <S.  6);  INDUSTRIAL  USES  AND  DISTRICTS  (3. 
4):  LAND  (8.  0.  it^  MA^=;aCMUSETTS  (O;  NEW  YORK 
CITY  (2,  3.  4.  9):  R;  NDATIONS  AND  SUGGESTED 

REFORMS  (7.  is);  Ki  iTAL  USES  AND  DISTRICTS  (1. 

3.  5.  6,  7.  9);  USE  UMITATIONS  AND  DISTRICTS  (2, 
4). 
t.  In  General:  as  a  means  of  enforcing  city  plan,  29;  control  of  tall 
building  peril,  196;  power  to  make,  grant  from  state  to  city,  205 
note  14  (5)  ;  effect  on  land  values.  207-209;  development  in  Ger- 
many from  large  to  smaller  districts,  ai6;  discretionary  power  of 
officials  in  administering,  criticism,  279- 
3,  Legality:  constitutionality,  discussion.  2?!-2or;  reasonableness,  282; 
equal  protection  of  law,  282-283;  constitutionality  of  New  Vorlt  Gty 
regulations  upheld,  jgo;  presumption  of  reasonableness  from  right 
to  appeal,  572  note  52. 

3.  Amendment:  statement  of  principles,  205  note  14  (9,  10)  ;  under 
New  York  zoning  law  for  cities.  2»;7-25»8;  under  New  York  City 
zoning   resolution,   322;   under   Mihviuikee  ordtnAiicc.  339. 

4.  Particular  Regulations:  Germanr,  .10;  Frankfort.  247-250  {vci, 
8-14),  362  (No.  I)  ;  Diisseldorf,  256:  Cologne,  yi2  (No.  2):  KarU- 
nihe,  363  (No.  3):  Munich.  264  (No.  4);  Lo$  AnKcles.  267;  New 
York  City.  ?*«-"''■  ""^-'?3;  Prussia.  453,  473:  Saxony,  457*459; 
EnftUnd.  $t)'.  ;i2. 

Zonn,  Urban,  sec  '-^ES. 
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ZONING:     z.  In  General;  a.  Leralit;;  %  Principles;  4-  Ptacticc. 
Cross-references :       CONSTITUTIONAL     AXD     STATUTORY 
PROVISIONS    U  4*  5.  7);   EMINENT  DOMAIN    (U;    EXG^ 
LAND  (1);  GERMANY    (5);  MASSACHUSETTS   (t)  ;   NEW 
YORK    CITY     {1,    %     io>;   ORDINANCES    (i):    PLAN    (s*; 
POLICE    POWER    (2);    RECOMMENDATIONS    AND    SUG- 
GESTED REFORMS  (I.  2,  20);  STREETS  AND  HIGHWAYS 
(3);  UNITED  STATES  (i), 
z.  In  General:  general  sutetnent,  S*  definition,  iQ7.  204  note  14;  pMtt 
of  dty  plan,  205  nqfe  14  (6) ;  purpose  and  application,  205  note  14 
(7) ;  importance,  27a: 
a.  Legiftlity:  under  police  power,   204  note  14   (3,  4);   under  police 
power  and  under  eminent  domain  contrasted,  aSo-aJBt;  judicial  de- 
cisions, 284  note  34,  388-390;  amendment  to  Massachusetts  umslilu- 
tion,  ^89,  293;  unsettled  legal  questions,  391*292;  statutes  tabulated, 

634-5. 

3.  Principles:  nonconformity  of  existing  structures,  200-204;  surrey 
first  step,  details  covered,  202;  built  up  districts,  prevailii^  character 
of  neighborhood,  302;  statement  of  principles  (Bassett),  204  note 
14;  at  time  of  street  layout,  305  note  14  (6)  ;  general,  recognition  of. 
importance,  272  note  17;  necessity  of  specific  authorization  to  local 
government,  a8i. 

4.  Practice:  origin  and  development  in  Europe,  210  and  note  i ;  ac- 
cording to  t^s  of  houses  (Germany),  217  note  14;  England,  218 
and  note  16 ;  Frankfort,  237-238  (sec  2) ;  Dusseldorf,  255 ;  Canada, 
265;  Toronto,  265;  United  States,  265-202;  Boston,  266  and  note 
6;  New  York  Gty,  271-272;  importance  of  uniformity,  272  note  17; 
suggestions  for  port  zoning  in  New  York  Gty,  278  note  28 ;  Pacific 

_  coast,  elaborate  classification,  unwise  to  follow,  291. 
Zoning  Administration,  statutes  generally  permissive,  566  and  note  4V 

See     also     ADMINISTRATION;     CONSTITUTIONAL      AND 

STATUTORY   PROVISIONS. 
Zoning  Committee  of  New  York  City,  functions,  569  note  51.    Sec  also 

PLAN. 
Zoning  Law  distinguished  from  housing  law,  factory  law  or  building  law. 

205  note   14   (12);   New  York  City,  293-295;  cities  in    New   York. 

295-298:  cities  in  New  Jersey,  298-301;  District  of  Columbia.  301- 

304;  regulation  of  use  of  vacant  land,  566  note  43.    See  also  CITIES 

AND  tOWNS;  HOUSING;  LANDS. 
Zurich,  submission  of  plan  of  minor  streets,  84:  6rst  replotting  law,  86. 

See  also  REPLOTTING;  STREETS  AND  HIGHWAYS. 
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